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II.    RULEa 669 


CASES 

ARGUED   AND  DETERMINED 


IN   THE 


CIRCUIT  COURTS  OF  THE  UNITED  STATES 


WITHIN  THE  SECOND   CIRCUIT. 


The  Santee. 

The  &ct  that  the  claimant  in  a  suit,  in  rem,  for  a  collision,  by  putting  repairs 
on  the  libellant^a  vessel,  before  suit  was  brought,  made  her  worth  more  than. 
the  was  i^rth  before  the  collision,  furnishes  no  reason  for  refusing  to  the 
fibellant  a  recoTery  for  demurrage,  for  the  time  occupied  in  making  such 
repairs. 

(Before  Nclbox,  J.,  Eastern  District  of  New  York,  Norember  26th,  1867.) 

This  was  a  libel,  in  remj  filed  in  the  District  Court,  in  a 
case  of  collision.  The  claimants  had  repaired  the  damage 
done  to  the  libellant's  vessel,  but  refused  to  pay  any  demur- 
rage, for  the  time  occupied  in  making  repairs,  and  the  libel 
was  filed  to  recover  such  demurrage.  The  District  Court 
decreed  for  the  libellant,  and  the  claimants  appealed  to  this 
Court.  The  ground  taken,  on  the  appeal,  was,  that  no 
demurrage  ought  to  be  recovered,  for  the  reason  that,  by  the 
repairs,  the  vessel  had  been  made  worth  more  than  she  was 
worth  before  the  collision. 

The  Cottbt  held,  that  the  ground  taken  furnished  no 
reason  for  reversing  the  decree  below,  and  that  it  must  be 
affirmed. 

Vou  VI.— 1 


SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Syracuse. 


The  Stsacitbe. 

A  contract  by  a  steamer  to  tow  a  canal  boat,  at  the  risk  of  the  canal  boat,  does 
not  exempt  the  steamboat  from  liability  for  damages  caused  to  the  canal  boat 
by  the  negligence  of  those  in  charge  of  the  steamboat. 

Where  a  steamboat,  with  thirty-five  boats  in  tow,  is  endeayoring  to  pass  around 
the  Battery,  at  New  York,  from  the  North  riyer  into  the  East  river,  she  shonid, 
if  the  harbor  is  crowded  with  vessels  at  anchor,  pass  around  Governor's 
Island,  and  come  up  into  the  East  river  through  Buttermilk  channeL 

(Before  Nelsox,  J.,  Southern  District  of  New  York,  November  27th,  1867.) 

This  was  a  libel,  in  rerrij  filed  in  the  District  Court,  against 
tlie  steamboat  Syracuse,  by  the  owner  of  a  canal  boat  that  was 
being  toWed  by  her  from  Albany  to  New  York,  to  recover  for 
the  damages  sustained  by  the  canal  boat,  by  her  coming  in 
contact,  while  so  being  towed,  with  a  brig  which  was  at 
anchor  near  the  Battery,  at  New  York.  The  District  Court 
decreed  for  the  libellant,  and  the  claimant  appealed  to  this 
Court. 

James  C.  Ca/rter^  for  the  libellant. 

Hobert  D.  Benedict,  for  the  claimant. 

Nelson,  J.  One  ground  of  defence  set  up  is,  that,  by  the 
contract  of  towage,  it  was  agreed  that  the  canal  boat  was  to 
be  towed  by  the  steamer  at  her  own  risk.  The  answer  to 
this  is,  that  this  contract  does  not  exempt  the  steamboat  from 
liability  for  damages  caused  to  the  canal  boat  by  the  negli- 
gence of  those  in  charge  of  the  steamboat. 

On  the  question  of  negligence,  the  Court  below  decided 
against  the  steamboat,  in  accordance,  I  think,  with  the  weight 
of  the  evidence.  The  steamboat  was  making  the  circuit  to 
get  into  the  East  river,  the  tide  being  ebb.  The  weight  of 
the  proof  is,  that  there  was  room  sufficient,  with  the  exercise 


KOYEMBEB,  1BS1. 


The  Bridgeport 


of  proper  caution  and  care,  to  make  the  tnm  with  safety,  and 
avoid  yeseels  at  anchor.  Besides,  even  conceding  the  crowded 
condition  of  the  harbor,  the  steamboat  should  have  followed 
the  precaution  of  one  which,  with  as  large  a  tow,  thirty-five 
boats,  had  gone  down  just  ahead  of  her,  and,  to  avoid  danger, 
had  passed  around  Grovemor's  Island,  and  come  up  into  the 
East  river  through  Buttenmlk  channel. 

Decree  affirmed. 


The  BRiDGEPOKr. 


Where  a  schooner  was  beating,  with  a  flood  tide,  through  the  channel  between 
BlackweU'B  Island  and  the  New  York  shore,  and  was  on  her  starboard  tack, 
on  her  way  from  the  island  to  the  New  York  shore,  and  a  steamer  behind  her, 
flying  in  the  same  direction,  at  a  speed  of  eight  knots  an  honr,  blew  a 
wiiistle,  as  a  signal  to  the  schooner  to  tack  short,  and  not  to  mn  oat  her 
oonrse,  and  to  permit  the  steamer  to  pass  between  her  and  the  New  York 
shore,  and  the  schooner  ran  oat  her  coarse  before  she  tacked,  and  a  collision 
ensued,  and  there  was  room  for  the  steamer  to  have  passed  to  the  east  of  the 
schooner,  and,  if  the  schooner  had  tacked  short,  there  would  hsTe  been 
danger  of  her  colliding  with  another  schooner :  Hdd,  that  the  schooner  was 
right  in  rnnning  out  her  coarse,  and  that  the  steamer  was  in  fault 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  29th,  1867.) 

This  was  a  libel,  in  remj  filed  in  the  District  Court, 
against  the  steamer  Bridgeport,  to  recover  for  the  damages 
sustained  by  a  schooner,  in  a  collision  between  the  two  ves- 
sels, which  occurred  on  the  12th  of  September,  1864,  be- 
tween one  and  two  o'clock  P.  M,,  in  the  channel  which  sep- 
arates Blackwell's  Island  from  the  Kew  York  shore,  near 
the  head  of  the  island.  The  schooner  was  on  her  starboard 
tack,  on  her  way  from  the  island  to  the  New  York  shore, 
and  had  just  run  out  the  tack,  and  had  commenced  preparing 
for  the  other  tack,  toward  Hell  Gate,  when  the  collision  took 
place.  The  District  Court  decreed  for  the  libellants,  and  the 
claimants  appealed  to  this  Court. 


SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Bridgeport. 


Charles  Donohue^  for  the  libellants. 
Ed/u>a/rd  H.  Owen^  for  the  claimants. 

^N'elson,  J.  There  is  no  dispute  about  the  facts  in  this 
case,  nor  any  question  but  that  both  vessels  had  seen  each 
other  when  two  or  three  miles  apart,  both  passing  through  the 
channel,  in  the  same  direction,  the  schooner  in  advance,  beat- 
ing through  against  the  wind,  and  the  steamer  coming  up 
under  a  headway  of  some  eight  knots  the  hour,  with  the  flood 
tide. 

The  only  controversy,  is,  whether,  under  the  circumstances 
existing  at  the  time,  the  schooner  should  have  kept  out  of 
the  way  of  the  steamer,  or  the  reverse.  The  steamer  insists 
that  she  was  entitled  to  go  up  along  the  !New  York  shore, 
and  that  the  schooner  should  have  tacked  before  running  out 
her  course,  and  thus  have  provided  a  free  way  for  the  course 
of  the  steamer.     This  the  schooner  refused  to  do. 

The  channel  is  nearly  half  a  mile  wide,  and  it  is  clear 
that  the  steamer  could  have  found  room  to  pass  up  east  of 
the  schooner.  It  is  impossible  to  account  for  the  neglect  of 
the  master  to  take  this  course,  except  on  the  ground  taken  by 
him  in  his  testimony,  that,  on  his  blowing  his  whistle,  it  was 
the  duty  of  the  schooner  to  stop  and  tack,  without  running 
out  her  course,  and  leave  room  for  the  steamer  to  pass  up 
along  the  New  York  shore.  I  think  that  the  schooner  was 
right  in  running  out  her  course,  for,  if  she  had  omitted  to  do 
so,  and  an  accident  had  happened  on  this  account,  she  might 
have  been  responsible  for  it.  The  master  of  the  steadier 
should  have  assumed  that  the  schooner  would  ftdfill  her  duty 
in  this  respect,  and  should  have  navigated  his  vessel  accord- 
ingly, and  not  undertaken  to  change  the  rule  for  this  special 
occasion. 

It  is  due  to  the  schooner  to  state,  that,  on  account  of  the 
approach  of  another  schooner,  it  would  have  been  diflScult 
for  her  to  tack  short  without  danger  of  a  collision. 

Decree  affirmed. 


DECEMBER,  1867. 


Herriam  v.  Clinch. 


£la  K.  Mebbiam,  Administratob,  &c,^  of  Fbsston  King, 

Deceased, 

Ohables  p.  Clench.    In  Equity. 

Under  the  22d  eection  of  the  Act  of  March  2d,  1799,  (1  U.  S,  Stai.  at  Large, 
644,)  where  the  deputy  of  a  collector  of  the  customs  acts  for  the  collector,  in 
cases  of  occasional  and  necessary  absence  and  of  sickness,  the  collector  still 
acts,  but  acts  by  the  deputy,  and  is  entitled  to  all  the  perquisites  and  emolu- 
ments of  the  office ;  but,  where  the  collector  is  disabled  or  dies,  the  duties 
and  aathorities  vested  in  him  devolye  on  the  deputy,  and  the  perquisites  and 
emoluments  which  accrue  to  the  office  of  collector,  after  such  disability  or 
death,  do  not  belong  to  the  collector,  or  to  his  estate. 

Ko  officer  is  entitled  to  the  emoluments  of  an  office  for  any  longer  period  than 
the  period  during  which  he  holds  the  office. 

The  proTisions  of  the  statutes  of  the  United  States  on  that  subject,  cited. 

The  right  to  the  compensation  attached  to  an  office  grows  out  of  the  discharge 
of  the  duties  of  such  office,  and  its  emoluments  do  not  belong  to  a  person  who 
does  not  discharge  its  duties. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  December  14th,  1867.) 

This  was  a  final  hearing,  on  pleadings  and  proo&,  of  a  suit 
originally  brought  in  a  State  Court,  and  removed  into  this 
Court  by  cert/iora/ri.  Preston  King,  while  holding  the  office 
of  collector  of  customs  for  the  district  of  the  city  of  New 
York,  died,  on  the  13th  of  November,  1865,  at  said  city,  in- 
testate. The  plaintiff  was  appointed  his  administrator,  on  the 
25th  of  November,  1865,  by  the  Surrogate  of  St.  Lawrence 
county.  New  York.  Mr.  King  became  such  collector  on  the 
1st  of  September,  1865.  On  the  22d  of  September,  1865, 
Mr.  King,  by  an  instrument  in  writing  executed  by  him, 
under  his  hand  and  official  seal,  appointed  the  defendant 
"  Special  Deputy  Collector  of  the  Customs."  The  material 
parts  of  that  instrument  were  in  these  words :  "  District  of 
the  aty  of  New  York.    To  Charles  P.  Clinch.    By  virtue  of 
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the  powers  vested  in  me  by  the  22d  section  of  the  Act  of 
March  2d,  1799,  chapter  28,  and  in  pursuance  of  the  Treasoiy 
Oirctdar  of  February  1st,  1850,  appended  to  the  Treasury 
Circular  of  April  3d,  1842, 1  hereby  constitute  and  appoint 
you  Special  Deputy  Collector  of  the  Customs,  within  this  dis- 
trict, to  act  for  me  during  my  absence  or  sickness,  and,  in  case 
of  my  disability  or  death,  the  duties  and  authorities  vested  in 
me  as  collector  will,  by  law,  devolve  on  you,  my  special 
deputy."  From  the  time  of  the  death  of  Mr.  King  until  the 
16th  of  May,  1866,  the  defendant  acted  as  collector  of  customs 
for  said  district,  under  said  appointment  as  special  deputy. 
During  that  ^time,  large  sums  of  money  accrued  and  became 
due  and  payable,  for  tiie  salary  of  the  collector  of  customs  of 
said  district,  and  for  fines,  penalties,  and  forfeitures.  The 
plaintiff  claimed  that  these  sums  pertained,  as  perquisites  of 
office,  to  such  collector,  and'  came  into  the  hands  of  the  de- 
fendant in  a  fiduciary  capacity,  as  the  servant,  agent,  and 
special  deputy  of  Mr.  King.  He  averred  that  the  defendant 
claimed  to  hold  and  retain  such  sums  in  his  own  right,  and 
refused  to  account  for  them,  or  pay  them  over  to  the  plaintiff. 
The  prayer  of  the  bill  was,  in  substance,  that  the  defendant 
pay  over  to  the  plaintiff  all  such  moneys  as  had  come  into  the 
hands  of  the  defendant,  as  such  servant,  agent,  and  special 
deputy  of  Mr.  King,  as  such  collector,  on  account  of  the  sal- 
ary of  the  cfoUector  of  said  district,  and  on  account  of  the  share 
of  fines,  penalties,  and  forfeitures,  and  other  perquisites  of 
,  office,  pertaining  to  said  office,  accruing  or  arising  between 
November  13th,  1865,  and  May  16th,  1866. 

The  defendant,  prior  to  his  said  appointment  as  special 
deputy,  was  appointed  assistant  collector  of  customs  at  the 
port  of  New  York,  under  section  16  of  the  Act  of  March  3d, 
1863,  (12  U.  S.  Stat,  at  La/rge^  753,)  and,  from  the  time  of  his 
said  appointment  as  such  assistant  collector,  until  the  16th  of 
May,  1866,  he  received  and  retained  a  salary  as  such  assistant 
collector,  at  the  rate  fixed  by  law  for  that  office,  $5,000  per 
annum,  and,  in  addition,  he  received  and  retained,  from  the 
13th  of  November,  1865,  to  the  16th  of  May,  1866,  the  full 
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salary  allowed  by  law  to  the  collector,  and  the  share  of  fines, 
penalties,  and  forfeitures  allowed  by  law  to  the  collector. 

-El  <?.  Ry(m  and  ChaHes  O.  Myera^  for  the  plaintiff. 

Th(ymas  Simons  {Assistant  District  Attorney)  and  Ndson 
K.  Whedevj  for  the  defendant. 

Blatchfobd,  J.  The  question  involved  in  this  case 
arises  under  the  22d  section  of  the  Act  of  March  2d,  1799, 
(1  U.  8.  Stat,  at  Zarge,  644.)  That  section  provides,  that 
"  every  collector,  *  *  *  in  cases  of  occasional  and  ne- 
cessary absence  and  of  sickness,  and  not  otherwise,  may 
♦  *  *  exercise  and  perform  "  his  "  fimctions,  powers,  and 
duties,  by  deputy,  duly  constituted"  under  his  hand  and  seal, 
"  for  whom,  in  the  execution  of  his  trust,"  he  "  shall  be  an-  * 
Bwerable ; "  and  ^^  that,  in  case  of  the  disability  or  death  of  a 
collector,  the  duties  and  authorities  vested  in  him  shall  de- 
volve on  his  deputy,  if  any  there  be,  at  the  time  of  such  dis- 
ability or  death,  for  whose  conduct  the  estate  of  such  dis- 
abled or  deceased  collector  shaU  be  liable."  The  section 
provides  for  two  classes  of  cases  in  which  the  collector  is  un- 
able to  discharge  himself  the  duties  of  his  office.  The  first 
class  is  where  the  collector  is  necessarily  occasionally  absent, 
or  is  sick.  The  second  class  is  where  the  collector  is  dis- 
abled or  dead.  In  the  first  class  of  cases,  the  collector  does 
not  cease  to  exercise  or  perform  the  functions,  powers,  or 
duties  of  his  office.  On  the  contrary,  by  the  express  lan- 
guage of  the  section,  he  continues  to  exercise  and  perform 
such  functions,  powers,  and  duties,  but  he  exercises  and  per- 
forms them  by  his  deputy.  Such  deputy  must  be  duly  con- 
stituted such  deputy  under  the  hand  and  seal  of  the  collector, 
and  the  collector  is  made  answerable  for  the  execution,  by 
such  deputy,  of  his  trust.  In  the  second  class  of  cases,  that 
is,  the  disability  or  death  of  the  collector,  the  duties  and 
authorities  vested  in  him  devolve  on  his  deputy,  if  there  be 
one  at  the  time  of  such  disability  or  death,  that  is,  on  the  i 
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deputy  whom  the  section  thus  authorizes  him  to  constitute ; 
and  the  estate  of  such  disabled  or  deceased  collector  is  made 
liable  for  the  conduct  of  such  deputy.  In  the  second  class  of 
cases,  if  there  be  a  deputy,  the  collector  does  not  continue  to 
exercise  and  perform  the  functions,  powers,  and  duties  of  the 
ofSce  by  the  deputy,  but  the  duties  and  authorities  before 
vested  in  the  collector  devolve  on  the  deputy ;  and,  in  such 
second  class  of  cases,  if  there  be  no  deputy,  then,  by  a  pro- 
vision in  the  same  section,  the  duties  and  authorities  before 
vested  in  the  collector  devolve  on  the  naval  officer  of  the 
the  same  district,  if  any  there  be,  and,  if  there  be  no  naval 
officer,  then  on  the  surveyor  of  the  port,  if  any  there  be,  and, 
if  there  be  none,  then  on  the  surveyor  of  the  nearest  port  in 
the  district.  The  section  also  provides,  that  the  authorities 
of  the  person  empowered  to  act  in  the  stead  of  a  disabled  or 
dead  collector  shall  continue  until  a  successor  to  such  col- 
lector shall  be  duly  appointed  and  ready  to  enter  upon  the 
execution  of  his  office.  If,  under  this  section,  there  is  no 
person  empowered  to  act  in  the  stead  of  the  disabled  or  dead 
collector,  then  the  duties  and  authorities  before  vested  in  the 
collector  do  not  devolve  on  any  one. 

Now,  where  a  deputy,  constituted  under  this  law,  acts  for 
the  collector,  in  cases  of  occasional  and  necessary  absence 
and  of  sickness,  the  collector'  still  acts,  but  acts  by  the 
deputy,  and  is  entitled  to  all  the  perquisites  and  emoluments 
of  the  office,  as  ftilly,  while  so  acting  by  deputy,  as  if  he  did 
not  so  act  by  deputy.  But,  when  the  collector  is  disabled  or 
dies,  then  the  duties  and  authorities  vested  in  him  devolve  on 
the  deputy  thus  constituted.  The  collector,  in  such  case, 
whether  he  be  disabled  or  dead,  does  not  exercise  or  perform 
his  ftmctions,  powers,  and  duties,  by  such  deputy,  nor  does  he 
act  by  such  deputy,  nor  is  he  entitled  to  the  perquisites  and 
emoluments  of  the  office,  which  he  would  have  been  entitled 
to,  if  he  had  not  become  disabled  or  had  not  died.  The 
duties  and  authorities  of  the  office  devolve  on  such  deputy, 
if  there  be  one,  and,  if  there  be  none,  then  on  the  other  offi- 
cers successively,  who  are  designated  in  the  section.     The 
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word  "  authorities  "  is  broad  enough  to  include  the  emolu- 
ments of  the  office.  The  "  duties  "  of  the  office  include  the 
obligations  which  the  officer  owes  to  superior  authority  and 
to*  the  public.  The  "authorities"  of  the  office  are  the 
powers  and  prerogatives  with  which  the  office  is  clothed,  con- 
nected with  the  discharge  of  his  duties,  including,  not  only 
such  powers  as  are  necessary  to  enable  him  to  discharge  his 
duties  properly,  but  the  right  and  the  power  to  demand  and 
receive  the  emoluments  attached  by  law  to  the  office. 

These  views  accord  with  settled  principles.  The  Con- 
stitution of  the  United  States  {Article  2,  section  6)  provides, 
that  "  in  case  of  the  removal  of  the  President  from  office,  or 
of  his  death,  resignation,  or  inability  to  discharge  the  powers 
and  duties  of  the  said  office,  the  same  shall  devolve  on  the 
Vice  President."  The  provision,  in  this  section  of  the  Con- 
stitution, that  the  powers  and  duties  of  the  office  of  President 
shall  devolve  on  the  Vice  President,  is  identical,  in  legal 
effect,  with  the  provision,  in  the  22d  section  of  the  Act  of 
1799,  that  the  authorities  and  duties  vested  in  the  collector 
shall  devolve  on  his  deputy.  Three  times,  since  the  adoption 
of  the  Constitution,  the  President  has  died,  and,  under  the 
provision  referred  to,  the  powers  and  duties  of  the  office  of 
President  have  devolved  upon  the  Vice  President.  All 
branches  of  the  Government  have,  under  such  circumstances, 
recognized  the  Vice  President  as  holding  the  office  of  Pres- 
ident, as  authorized  to  assume  its  title,  and  as  entitled  to  its 
emoluments.  The  Vice  President  holds  the  office  of  President 
until  a  successor  to  the  deceased  President  comes  to  assume 
the  office,  at  the  expiration  of  the  term  for  which  the  deceased 
President  and  the  Vice  President  were  elected.  The  deputy, 
under  section  22  of  the  Act  of  1799,  holds  the  office  of  col- 
lector, until  a  successor  to  the  disabled  or  deceased  collector 
is  duly  appointed,  and  ready  to  enter  upon  the  execution  of 
his  office.  It  has  never  been  supposed  that,  under  the  pro- 
vision of  the  Constitution,  the  Vice  President,  in  acting  as 
President,  acted  as  the.  servant,  or  agentj  or  locum  tenens  of 
the  deceased  President,  or  in   any  other  capacity  than  as 
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holding  the  office  of  President  fnllj,  for  the  time  being,  bj 
yirtne  of  express  authority  emanating  from  the  United  States. 
So,  in  the  case  of  the  collector,  the  depntj,  in  acting  as  col- 
lector, after  the  death  of  the  collector  who  constituted  hina 
such  deputy,  does  not  act  as  the  servant  or  agent  of  the 
deceased  collector,  but  holds  the  office  of  collector  fully,  for 
the  time  being,  by  virtue  of  express  authority  emanating 
from  the  United  States.  The  fact  that,  in  the  one  case,  the 
Constitution  itself  designates  the  person  on  whom  the  powers 
and  duties  of  the  office  shall  devolve,  and  that,  in  the  other 
case,  the  collector  is  authorized,  before  his  decease,  to  des- 
ignate such  person,  makes  no  difference  in  the  prindple. 
The  person  so  legally  designated  becomes,  when  he  assumes 
the  powers  and  duties  so  devolved  upon  him,  the  direct 
agent  of  the  Government,  and  not  the  agent  or  servant  of 
any  individual  who  may  have  designated  him. 

It  is,  also,  a  well  established  principle,  that  no  officer  is 
entitled  to  the  emoluments  of  an  office  for  any  longer  period 
than  the  period  during  which  he  holds  the  office.  And  the 
legislation  of  Congress  is  to  this  effect.  The  purport  of  the 
statutory  provisions  on  the  subject  of  the  compensation  of 
public  officers,  {Act  of  March  3rf,  1889,  §  3,  5  iT".  S.  Stat,  at 
La/rgej  349 ;  Act  of  August  23^,  1842,  §  2,  Id.,  510 ;  Act  of 
August  26^A,  1842,  §  12,  Id.,  626 ;  Act  of  September  80^ 
1860,  §  1,  9  Id.,  642,  643,)  is,  that  no  person  is  entitled  to 
receive  the  emoluments  of  an  office  which  he  does  not  hold. 
{Opinion  of  Attorney  General  Crittenden,  6  Opinions  of 
Attorneys  General,  768.) 

In  the  present  t»8e,  Mr.  Song,  by  his  death,  ceased  to 
hold  the  office  of  collector ;  and  not  only  so,  but  the  duties 
and  authorities  before  that  time  vested  in  him,  then  devolved 
on  the  defendant,  because  the  defendant  had,  during  the  life- 
time of  Mr.  King,  been  duly  constituted  by  him  his  deputy,  in 
accordance  with  the  provisions  of  the  22d  section  of  the  Act 
of  1799.  The  designation  of  the  defendant  as  deputy,  made 
by  Mr.  King,  was  made  strictly  in  accordance  with  those 
provisions.    The  instrument  refers  to  the  section,  and  then 
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states,  that  Mr.  King  constitutes  and  appoints  the  defendant 
special  depntj  collector  of  the  customs,  within  the  district  of 
the  city  of  New  York,  to  act  for  him  during  his  absence  or 
sickness,  and  then  adds,  ^^  and,  in  case  of  my  disability  or 
death,  the  duties  and  authorities  vested  in  me  as  collector, 
will,  by  law,  devolve  on  you,  my  special  deputy." 

I  am  unable  to  see  any  ground  upon  which  the  right  of 
ICr.  King  to  the  emoluments  of  the  office  of  collector,  after 
his  death,  can  rest.  It  is  urged,  that  the  provision  of  the  sec- 
tion in  question,  which  declares  that  the  estate  of  the  deceased 
collector  shall  be  liable  for  the  conduct  of  the  deputy,  gives  to 
the  estate  of  the  deceased  collector  a  title  to  the  emoluments 
of  the  office,  during  its  administration  by  the  deputy.  In- 
deed, the  claim  of  the  plaintiff  seems  to  be  put  wholly  on  that 
provision;  and  the  idea  that  the  defendant,  in  administering 
the  office,  under  his  appointment  as  such  deputy,  acted  as  the 
servant  or  agent  of  Mr.  King,  and  not  as  a  direct  agent  of  the 
Oovemment,  can  rest  on  nothing  but  that  provision.  But 
that  provision  cannot  have  the  effect  claimed  for  it.  Under 
that  clause  of  the  22d  section  which  relates  to  the  ab- 
Benoe  and  sickness  of  the  collector,  he  is  entitled  to  the 
emolmnents  of  his  office  while  he  is  so  absent  or  sick,  and  yet 
he  is  expressly,  by  the  section,  made  answerable  for  the  exe- 
cation  of  the  trust  of  his  deputy,  during  such  absence  or  sick- 
ness. But  he  is  entitled  to  such  emoluments  in  that  case,  not 
because  he  is-  answerable  for  the  acts  of  his  deputy  during 
such  absence  or  sickness,  but  because  he  himself,  by  the  very 
tenns  of  the  Act,  still  exercises  and  performs  the  functions, 
powers,  and  duties  of  the  office,  although  he  does  so  by  deputy. 
Under  that  clause  of  the  same  section  which  relates  to  the  dis- 
ability and  death  of  the  coUector,  he  is  not  entitled  to  the 
emoluments  of  the  office,  after  he  dies,  although  his  estate  is, 
by  the  section,  expressly  made  liable  for  the  conduct  of  the 
deputy  whom  he  designates.  The  reason  why  he  is  not  enti- 
tled to  such  emoluments  in  that  case,  is,  because  he  ceases,  by 
bis  death,  to  hold  the  office,  and  to  exercise  or  perform  its 
Amotions,  powers,  and  duties.    The  liability  of  his  estate  for 
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the  conduct  of  the  deputy,  after  his  death,  is  a  special  liabil- 
ity, attached  by  law,  as  a  condition.  Ko  person  is  bound  to 
accept  the  office  of  collector,  but,  if  he  does,  he  takes  it  sub- 
ject to  the  burdens  which  the  law  imposes  on  the  holding  of 
it.  Nor,  after  he  takes  it,  is  he  compelled  to  appoint  a  dep- 
uty,  under  section  22  of  the  Act  of  1799.  The  provision 
is  permissive  only.  But,  if  he  avails  himself  of  it,  and  ap- 
points a  deputy,  with  the  incidental  advantage  to  himself  of 
being  able,  under  the  section,  to  perform,  by  deputy,  while 
occasionally  and  necessarily  absent  or  sick,  the  duties  of  the 
office,  and  thus  enjoy,  while  so  absent  or  sick,  its  emoluments, 
he  makes  such  appointment  of  a  deputy  subject  to  the  condi- 
tion imposed  by  the  statute,  that,  on  his  own  death,  the  duties 
and  authorities  of  the  office  devolve  on  such  deputy,  and  his 
own  estate  becomes  liable,  after  his  death,  for  the  conduct  of 
such  deputy,  while  administering  the  office.  Under  the  sec- 
tion, but  one  appointment  of  a  deputy,  for  any  purpose,  can 
be  in  force  at  any  one  time.  The  same  person,  when  desig- 
nated, is  to  act  in  the  cases  of  absence,  sickness,  disability,  and 
death ;  and  the  collector,  in  availing  himself  of  the  privilege 
of  performing  the  duties  of  his  office,  during  his  lifetime, 
while  absent  or  sick,  by  such  deputy,  must  take  on  himself  all 
the  liabilities  which  the  designation  of  such  deputy  imposes. 
And  there  is  nothing  unreasonable  in  making  the  estate  of  the 
deceased  collector  liable  for  the  conduct  of  the  deputy,  or  in 
withholding  from  it,  notwithstanding  such  liability,  the  emol- 
uments of  the  office,  during  the  term  of  such  liability.  The 
liability  is  imposed  because  the  collector  has  the  sole  and  un- 
restricted designation  of  the  deputy.  No  superior  officer  of  the 
Government  has  any  voice  in  approving  or  disapproving,  con- 
firming  or  rejecting,  such  appointment.  Hence,  the  manifest 
propriety  of  holding  the  estate  of  the  deceased  collector  lia- 
ble for  the  conduct  of  the  deputy  after  the  death  of  the  col- 
lector, so  long  as  such  deputy  continues  to  act  as  the  agent  of 
the  Government,  under  a  designation  made  by  the  deceased 
collector.  But  there  would  be  no  propriety  in  giving  to  the 
estate  of  the  deceased  collector  the  emoluments  of  the  office 
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dnring  such  period.  The  right  to  the  compensation  attached 
to  an  office  grows  ont  of  the  discharge  of  the  duties  of  such 
office,  and  its  emoluments  do  not  belong  to  a  person  who  does 
not  discharge  its  duties.  {Oormer  v.  Ths  Mayor ^  <&o.^  of  New 
York,  1  Seldm,  296.) 

I  do  not  think  that  the  fact  that  the  defendant  has,  with  or 
without  the  assent  of  the  Government,  continued  to  receive, 
during  the  period  in  question,  the  salary  appertaining  to  the 
office  of  assistant  collector  of  the  customs  at  the  port  of  New 
York,  has  any  bearing  upon  the  question  of  the  right  of  Mr. 
King's  estate  to  the  emoluments  of  the  office  of  collector 
during  that  period. 

In  passing  on  the  question  involved,  I  only  decide  that 
Mr.  King's  estate  is  not  entitled  to  those  emoluments.  I  do 
not  mean  to  decide  that  the  defendant  is  entitled  to  retain 
them.  Whether  there  is  any  thing  in  the  fact  that  the  de- 
fendant accepted  the  salary  of  assistant  collector,  that  pre- 
cludes hiTTi  from  claiming  the  emoluments  of  the  office  of  col- 
lector during  the  same  period;  or  whether  there  was  such  an 
incompatibility  between  his  acting  as  collector  and  his  being 
assistant  collector,  as  to  make  it  impossible  for  him  to  hold 
both  offices,  and  to  authorize  the  Government  to  call  upon  him 
to  elect  which  office  he  would  hold,  and  whether  he  has,  in 
fact,  made  such  election  in  favor  of  the  assistant  coUectorship ; 
or  whether,  under  the  general  rule  and  practice,  that,  where 
an  officer  holding  one  office  is  authorized  to  perform  the  duties 
of  another,  he  may  receive  the  emoluments  of  the  office  which 
he  is  thus  temporarily  filling,  but  cannot  receive  his  own  at 
the  same  time,  the  defendant  may  have  the  emoluments  of 
the  coUectorship  on  relinquishing  those  of  the  assistant  col- 
lectorship ;  or  whether,  if  he  would  be  otherwise  entitled  to 
the  emoluments  of  the  office  of  collector,  he  is  not  entitled  to 
them  because  of  his  not  having  taken,  on  the  death  of  Mr. 
King,  the  oath  required  by  the  ith  section  of  the  Act  of 
June  Ist,  1Y89,  (1  J7.  S.  Stat,  at  Zarge,  23,)  or  the  oath  re- 
quired by  the  20th 'section  of  the  Act  of  March  2d,  1799, 
(Id.j  641) ;  or  whether,  as  to  so  much  of  such  emoluments  as 
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coneifitB  of  fines,  penaltieB,  and  forfeitures,  the  nayal  officer  of 
the  district  and  the  surveyor  of  the  port,  are,  under  section 
91  of  the  same  Act,  (/^.,  697,)  entitled  to  what  would 
have  been  Mr.  King's  share  of  the  same  if  he  had  lived,  on 
the  ground  that,  within  the  meaning  of  that  section,  there  was 
no  collector  in  the  district,  until  such  a  successor  to  Mr.  TTiTig 
as  the  22d  section  of  that  Act  speaks  of,  was  duly  ap- 
pointed— are  questions  not  involved  in  iMs  case,  and  in 
gard  to  which  I  neither  express  nor  intimate  any  opinion. 
The  bill  must  be  dismissed,  with  costs. 


James  Drake  and  others 

vs. 

Robert  L.  Taylor  and  others.    In  Equitt. 

An  equitable  lien  cannot  be  enforced  against  money,  or  its  representatire,  imleBS 
t|ie  money,  or  a  specific  sabstitate  for  it,  can  be  Identified. 

Where  H.  individually,  and  T.  indlyidnaUy,  signed  an  agreement^  whereby  they 
agreed  to  account  to  D.  for  the  proceeds  of  certain  bills  of  lading,  whidi  were 
simultaneously  delirered  by  D.  to  H.,  for  himself  and  T.,  they  being  part- 
ners, and  for  any  insurance  money  which  should  be  received  as  such  proceeds, 
until  certain  drafts  accepted  by  D.,  for  account  of  such  partnership,  againat 
the  goods  covered  by  the  bills  of  lading,  should  be  provided  for,  the  bills  of 
lading  having  been  held  by  D.  as  security  for  such  acceptances,  and  the  goods 
having  been  insured  by  such  partnership,  in  the  name  of  H.,  and  having  been 
lost  at  sea :  Held,  that  T.  and  H.  were  liable,  the  two  jointly,  and  each  of 
them  individuaUy,  to  fulfill  such  agreement ;  and,  T.  and  H.  having  become 
insolvent,  and  assigned  their  partnership,  as  well  as  their  individual  estates, 
.for  the  benefit  of  their  creditors,  that  D.  had  a  right,  at  his  election,  to  come 
in,  under  such  assignment,  as  a  creditor  of  T.  and  of  H.  individually,  and  to 
exhaust  his  remedy  thereunder,  against  the  separate  estate  of  each  of  them, 
and  afterward  come  in  on  the  surplus  of  the  joint  estate  of  the  two,  after  the 
payment  of  the  joint  debts  of  the  twa 

(Before  Blatobtobd,  J.,  Southern  District  of  New  York,  December  81st,  1867.) 

This  was  a  motion  for  a  provisional  injmiction.     The 
plaintiff  were  merchants  and  bankers,  residing  in  London, 
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and  compoBmg  the  firm  of  Drake,  Kleinwort  &  Cohen.  In 
A]»il,  1867,  the  plamtiffs,  through  Simon  De  YiBser,  their 
agent  at  New  York,  issued  a  letter  of  credit,  at  New  York, 
to  the  defendant  Henry  W.  Hubbell,  authorizing  drafts  at 
four  or  six  months  after  sight  to  be  drawn  on  the  plaintiff  at 
London,  by  a  house  in  Hong  Kong  and  two  houses  in  Ma- 
nilla, for  account  of  Hubbell  and  the  defendant  Kobert  L. 
Taylor,  (under  the  name  of  Taylor  &  Hubbell,  of  New  York,) 
against  shipments  of  produce  to  New  York,  to  the  amount  of 
£30,000  sterling,  the  invoices  and  bills  of  lading  of  the  ship- 
ments to  be  sent  to  De  Visser,  at  New  York.  Hubbell,  for 
himself  and  Taylor,  agreed  to  provide  fands  to  meet  the 
drafts  at  maturity,  and  pledged  to  the  plaintiffs  all  property 
that  should  be  purchased  with  the  credit  and  its  proceeds, 
and  the  policies  of  insurance  on  it,  and  the  bills  of  lading  of 
it,  as  collateral  security  for  the  payment  of  the  drafts,  with 
authority  to  the  plaintiffs  to  take  possession  of  the  property, 
at  discretion,  for  their  security.  Under  this  letter  of  credit, 
drafts  were  drawn  on  the  plaintiffs,  to  the  amount  of  £29,320 
14«.  9d.  sterling,  which  they  accepted.  These  drafts  were 
drawn  against  a  shipment  of  5,699  bales  of  hemp,  and  6,478 
bags  of  sugar,  by  the  British  ship  Hotspur,  from  Manilla  to 
New  York,  and  the  bills  of  lading  therefor  were  duly  sent  to 
De  Visser.  This  caigo  was  insured  by  Taylor  &  Hubbell,  in 
the  name  of  Hubbell,  in  New  York,  under  an  open  policy, 
for  $200,000,  which  was  about  the  amount  of  the  drafts  in  the 
paper  currency  of  the  United  States.  The  vessel  and  cargo 
were  totally  lost  on  the  voyage.  After  the  loss,  Hubbell  ap- 
pUed  to  De  Visser  for  the  bills  of  lading,  and  delivered  to 
him  a  written  paper,  signed  by  Hubbell  and  by  Taylor, 
each  individually,  in  the  words  following:  "Received  from 
Mr.  Simon  De  Visser,  of  New  York,  as  agent  for  Messrs. 
Drake,  Kleinwort  &  Cohen,  London,  the  following  merchan- 
dise, viz.,  A  1,899  bales,  LL  580  bales,  RE  180  bales,  L  3,040 
bales  hemp,  B  2,642  bags,  C  8,886  bags  sugar,  as  specified  in 
the  bill  of  lading  per  Hotspur,  Capt.  Bryant,  from  Manilla, 
whidi  we  jointly  and  severally  agree  to  hold,  on  storage,  as 
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the  property  of  the  Baid  Drake,  Kleinwort'  &  Cohen,  with 
liberty  to  sell  the  same,  and  account  to  Simon  De  Visser,  or  to 
them,  until  the  bills  of  exchange,  drawn  by  Peele,  Hubbell  & 
Co.,  upon  Drake,  Kleinwort  &  Cohen,  and  accepted  by  them, 
for  our  account,  £  sterling,  due  in  London,  1867, 

for  the  purchase  of  the  said  goods,  shall  have  been  satisfacto- 
rily provided  for.  We  agree  to  keep  the  property  insured 
against  fire,  by  policies  satisfactory  to  Simon  De  Yisser,  and 
payable  to  his  order,  in  case  of  loss,  it  being  imderstood  that 
he  is  not  to  be  chargeable  with  any  expenses  incurred,  the 
intention  of  this  arrangement  being  to  protect  and  preserve 
imimpaired  the  lien  of  Drake,  Eleinwort  &  Cohen  in  said 
property.  Signed  in  duplicate.  New  York,  1  August,  1867. 
Henry  W.  Hubbell.  Eobt.  L.  Taylor."  The  bm  averred 
that,  after  the  delivery  of  this  paper  to  De  Visser,  Taylor  and 
Hubbell,  not  having  yet  received  from  him  the  biUs  of  lading, 
agreed  with  him  that,  if  he  would  deliver  to  them  the  bills  of 
lading,  they  would  hold  any  insurance  money  they  might 
collect  on  the  cargo,  as  the  proceeds  of  the  cargo,  (it  having 
been  previously  stated  by  them  to  De  Visser,  that  they  could 
not  collect  the  insurance  money  without  having  possession  of 
the  bills  of  lading,)  and  would,  upon  the  /eceipt  thereof,  pay 
it  over  to  De  Visser,  for  the  plaintiflfe.  This  averment  was 
denied  by  Hubbell,  who  swore  that  th%  bills  of  lading  were 
received  by  the  defendants  from  De  Visser,  without  instruc- 
tions of  any  kind  as  to  the  appropriation  of  the  funds.  De 
Visser  delivered  the  bills  of  lading  to  Hubbell,  and  Hubbell, 
in  whose  name  the  insurance  had  been  effected,  collected  and 
received,  on  behalf  of  himself  and  Taylor,  the  sum  of 
$200,000,  as  the  insurance  money,  and  applied  it  without 
discrimination,  to  the  joint  adventures  of  Taylor  and  himself, 
and  in  paying  drafts  and  notes,  and  other  joint  indebtedness, 
of  Taylor  and  himself.  The  drafts  drawn  on  the  plaintiffs 
were  not  provided  for  by  Taylor  or  Hubbell.  On  the  24th  of 
October,  1867,  Hubbell  and  Taylor,  each  of  them,  made  a 
separate  assignment  to  the  defendants  Gardner,  Irvin  and 
Sherman,  conveying  all  his  estate,  real  and  personal,  of  every 
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nanie  and  description,  and  wheresoever  situated,  then  owned 
and  possessed  bj  him,  or  in  which  he  was  in  any  manner  inter- 
ested, ^'upon  trust,  to  sell  and  dispose  of  the  same,  and  applj 
the  proceeds  thereof  toward  the  payment  and  discharge  of  all 
and  every  debt  and  obligation  owing  by  the  party  of  the 
first  part,  or  for  which  he  is  in  any  manner  liable,  without 
preference,  and,  in  the  next  place,  after  the  payment  and  dis- 
charge of  every  debt  and  obligation  of  the  party  of  the  first 
part,  in  full,  to  render  the  surplus,  if  any,  to  the  party  of  the 
first  part,  his  representatives  or  assigns."  After  these  two 
assignments  had  been  made  and  accepted  by  the  assignees, 
Hubbell  and  Taylor,  on  the  26th  of  October,  1867,  executed 
an  assignment  to  the  defendants  Gardner,  Irvin  and  Sherman, 
which  contained  the  following  recital :  "  Whereas,  the  said 
parties  of  the  first  part  have  been  engaged  in  mercantile  ope- 
rations and  business  for  their  joint  account,  and,  in  the  course 
and  for  the  purpose  thereof,  have  contracted  joint  liabilities, 
now  outstanding,  which  they  are  not  able  to  satisfy  at  matu- 
rity, and  have  acquired  property  and  assets  belonging  to  them 
jointly/'  It  then  recited,  that  each  of  the  assignors  had  assigned 
"  his  property,"  by  the  assignment  of  the  24th  of  October,  1867, 
to  the  same  assignees,  '^  in  trust  for  equal  distribution  among 
creditors."  It  then  declared  that  the  assignors,  ^'  to  the  end 
of  devoting  their  joint  property  to  the  payment  of  their  debts, 
as  herein  provided,"  assigned  to  the  assignees  ^^  all  the  prop- 
erty, estate,  and  effects  whatsoever,  belonging  to  the  said  par- 
ties of  the  first  part  jointly,  upon  trust,  to  convert  the  same 
into  money,  and  to  apply  the  net  proceeds  thereof,  after  first 
paying  thereout  the  lawful  expenses  and  charges  attendant 
upon' the  execution  of  the  trust,  to  or  toward  the  payment  of 
all  the  joint  debts  and  liabilities  of  the  said  parties  of  the  first 
part,  in  full,  if  there  be  sufficient  funds  therefor,  and  ratably, 
if  not  sufficient ;  and,  should  there  be  a  surplus,  after  such 
provision  for  the  joint  debts  and  liabilities,  to  apply  the  share 
of  such  surplus  property  belonging  to  each  of  the  said  parties 
of  the  first  part,  upon  a  due  accounting  as  between  them,  to 
the  payment  of  the  individual  debts  and  liabilities  of  such 
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party  to  whom  snch  share  so  belongs,  in  ftill,  if  there  be  suffi- 
cient fiinds  therefor,  and  ratably,  if  not  sufficient,  and,  should 
there  be  a  surplus,  to  render  and  pay  the  same  to  such  party 
to  whom  the  same  belongs."  The  property  assigned  by  all 
of  the  assignments  was  not  equal,  in  value,  to  the  amount  of 
indebtedness. 

The  plaintifis  claimed  to  have*  an  equitable  lien  on  the  in- 
surance money,  and  upon  that  which  was  the  substantial  rep- 
resentative thereof,  in  the  hands  of  the  assignees,  and  to  be 
entitled  to  have  the  amount  of  such  insurance  money  paid  to 
them  by  the  assignees,  out  of  the  assigned  property.  The 
bill  set  forth,  that  the  value  of  the  assigned  property,  in  the 
hands  of  the  assignees,  was  $1,350,000 ;:  that,  of  that  amount, 
only  $50,000  came  to  their  hands  as  the  property  of  Hubbell; 
and  that  the  entire  residue  thereof  was  conveyed  to  them  by 
Taylor  individually.  The  bill  also  averred,  that  it  was  the 
duty  of  the  assignees  to  marshal  separately  the  assets  of  each 
estate  assigned  to'  them,  and  to  appropriate  the  assets  of  each 
separate  estate,  in  the  first  place,  to  the  payment  of  the  debts 
due  by  the  assignors,  severally  and  individually,  before  any 
payments  were  made  by  the  assignees  upon  the  joint  indebt- 
e(kie8S  of  Taylor  and  Hubbell ;  that  the  assets  assigned  by 
Taylor  were  more  than  sufficient  to  pay  all  his  individual  obli- 
gations, and  to  leave  a  surplus  over  for  the  benefit  of  the  joint 
creditors  of  Taylor  and  Hubbell ;  and  that  the  plaintiffl  were 
entitled  to  have  the  $200,000  insurance  money  treated  by  the 
assignees  as  the  separate  and  individual  debt  of  Taylor,  and 
to  have  it  paid  out  of  the  property  assigned  by  Taylor  indi- 
vidually, before  any  payment  should  be  made  by  them  on  ac- 
count of  any  of  the  joint  indebtedness  of  Taylor  and  Hubbell. 
The  bill  also  averred,  that  the  assignees  had  declared  it  to  be 
their  intention  to  distribute  the  proceeds  of  the  property  con- 
veyed to  them  by  Taylor  and  Hubbell,  ^>re>  ratay  among  all 
the  creditors  of  Taylor  and  Hubbell,  whether  such  creditors 
were  creditors  of  Taylor  and  Hubbell  jointly,  or  were  sepa- 
rate creditors  of  Taylor  and  Hubbell  individually ;  and  that 
they  had  no  right  so  to  do.    The  assignees  denied  that  they 
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had  made  any  euch  declaration,  and  averred  that  some  of  the 
liabilities  were  joint  and  some  of  them  were  several,  and  that 
Taylor's  individual  assets  exceeded  largely  the  aggregate  of 
the  liabilities  contracted  in  his  separate  business,  and  that  they 
believed  it  would  be  claimed  by  Taylor's  creditors,  that,  in 
the  liquidation  of  his  affiiirs,  his  individual  property  was  first 
applicable  to  the  payment  of  his  individual  debts,  before  any 
of  it  could  be  appropriated  to  the  payment  of  any  partnership 
debt  due  from  him  and  Hubbell. 

The  bill  prayed,  (1.)  for  an  injunction  restraining  the  as- 
signees from  disposing  of  so  much  of  the  property  assigned  by 
Taylor  and  Hubbell  as  should  leave  in  their  hands  insufficient 
to  pay  to  the  plaintifis  the  $200,000,  with  interest  and  costs ; 
(2.)  for  the  appointment  of  a  receiver  of  so  much  of  the  assigned 
estate  as  should  be  sufficient  to  pay  the  $200,000 ;  (3.)  for  a 
decree  that  the  plaintiffs  had  a  prior  lien  in  equity  upon  so 
much  of  the  assigned  estate,  in  the  hands  of  the  assignees,  as 
would  pay  the  $200,000 ;  (4.)  if  no  such  prior  lien  existed,  then 
for  a  decree  that  the  plaintife  were  creditors  of  Taylor  indi- 
vidually, for  the  $200,000,  and,  as  such,  were  entitled  to  be 
paid  out  of  the  assigned  estate  in  the  hands  of  the  assignees, 
which  came  to  them  under  the  individual  assignment  of  Tay- 
lor,  prior  to  any  payment  by  the  assignees  of  any  debts  for 
which  Hubbell  and  Taylor  were  jointly  and  not  severally  lia- 
ble, and  that  the  assignees  should  so  marshal  the  assets  of  the 
assigned  estates,  and  so  appropriate  the  payments  therefrom ; 
and  that,  until  the  final  decree  in  the  cause,  the  assignees 
might  be  restrained,  by  injunction,  from  disposing  of  so  much 
of  the  property  assigned  to  them  by  Taylor  individually,  as 
should  leave  in  their  hands  a  sum  not  sufficient  to  pay  the 
$200,000  from  the  separate  estate  of  Taylor,  with  interest  and 
costs. 

Cla/rence  A.  8ewa/rd^  for  the  plaintiffs. 

WUUcmi  M.  Eowrts^  Joeeph  H.  CJioate^  and  Zwingston  K. 
MiUery  for  the  defendants. 
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Blatchford,  J. — The  claim  of  the  plaintiffs  to  have  an 
injunction  restraining  the  assignees  from  disposing  of  so  much 
of  the  assigned  property  as  shall  leave  in  their  hands  insuffi- 
cient to  pay  the  plaintiffs  the  $200,000,  is  based  on  the  propo- 
sition that  the  plaintiffs  have  an  equitable  lien  on  the  insur- 
ance money,  and  on  that  which  is  the  substantial  representa- 
tive thereof,  in  the  hands  of  the  assignees,  and  that  they  are 
entitled  to  a  decree  that  they  have  a  prior  lien  in  equity  upon 
so  much  of  the  assigned  estate  in  the  hands  of  the  assignees, 
as  will  pay  the  $200,000.  In  regard  to  the  $200,000  insur- 
ance money,  the  bill  avers,  that  it  was  converted  by  Taylor 
and  Hubbell  to  their  own  uses,  and  was  placed  in  their  gen- 
eral business,  for  the  benefit  of  their  estate,  either  joint  or 
several,  and  was  applied  by  them  to  and  for  the  benefit  of 
their  individual  interests.  The  bill  does  not  pretend  that  the 
money,  or  any  specific  substitute  for  it,  can  be  identified. 
The  money  was  received  by  Hubbell  alone,  and  Taylor  swears 
that  no  'part  of  it  ever  came  into  his  hands  or  possession,  or 
was  added  to  his  estate,  and  that  the  property  assigned  by 
him  to  the  assignees  did  not  embrace  any  portion  of  the  pro- 
ceeds of  the  policies  of  insurance.  Hubbell  swears  that  the 
money  was  applied  to  the  joint  adventures  of  himself  and 
Taylor,  and  in  paying  drafts  and  notes,  and  other  joint  indebt- 
edness of  Taylor  and  Hubbell,  and  was  used  generally,  with 
other  means  and  funds  of  Taylor  and  Hubbell,  in  protecting 
and  paying  their  debts  and  liabilities  on  joint  account.  Under 
these  circumstances,  the  money  having  been  mixed  and  con- 
founded with  other  money,  and  neither  it  nor  any  substitute 
for  it  being  shown  to  be  capable  of  ascertainment  or  identifi- 
cation, or  to  be  in  existence  anywhere,  the  right  of  the  plaint- 
iffs to  follow  the  money,  and  to  claim  a  lien  upon  any  thing 
in  respect  of  it,  is  gone.  (2  Story^a  Eq.  Juris.y  §§  1258, 1259.) 
It  may  very  well  be,  that  Hubbell,  when  he  received  the  in- 
surance money,  received  it  subject  to  a  trust,  either  to  pay  it 
over  to  De  Visser,  or  to  apply  it  toward  the  payment  of  the 
drafts  accepted  by  the  plaintiffs,  and  that  it  was  wrongfully 
misapplied  by  Hubbell.    But,  unless  its  identity,  or  the  iden- 
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tity  of  some  property  into  which  it  has  been  wrongfully  con- 
Terted,  can  be  traced,  the  rights  which  the  plaintiffs  may  have 
had  in  regard  to  it,  while  it  remained  in  the  hands  of  Hub- 
bell,  or  which  they  would  have  had  in  regard  to  any  traceable 
property  Into  which  it  was  wrongfully  converted,  are  gone. 
This  being  so,  the  plaintiffs  are  not  entitled  to  a  decree  that 
they  have  a  prior  lien  in  eqnity  npon  so  much  of  the  assigned 
estate  in  the  .hands  of  the  assignees,  as  will  pay  the  $200,000, 
nor  to  an  injunction  restraining  the  assignees  from  disposing 
of  so  mnch  of  the  property  assigned  by  Taylor  and  Hubbell, 
as  shall  leave  in  their  hands  insufficient  to  pay  to  the  plaint- 
iffs the  $200,000. 

The  instrument  of  the  1st  of  August,  186Y,  was  a  very 
strange  paper  to  be  given  by  Taylor  and  Hubbell,  and  accepted 
by  De  Visser,  on  the  existing  facts  of  the  case.  The  mer- 
cfaapidise  had  been  lost  at  sea,  to  the  knowledge  of  the  parties, 
and  yet  the  paper  purports  to  be  a  receipt  for  the  merchandise 
by  Taylor  and  Hubbell,  with  an  agreement  by  them  to  hold 
it  on  storage,  as  the  property  of  the  plaintiffi,  with  liberty  to 
sell  it,  and  account  to  the  plaintiffs,  or  to  De  Yisser,  for  its 
proceeds,  nntil  the  drafts  accepted  by  the  plaintiffs,  for  the 
purchase  of  the  merchandise,  should  have  been  satisfactorily 
provided  for ;  and  the  paper  declares  the  object  of  the  arrange- 
ment to  be,  to  protect  and  preserve  unimpaired  the  lien  of  the 
plaintiffs  in  the  proi)erty.  The  agreement  is  signed  by  Hub- 
bell, individually,  and  by  Taylor,  individually,  and  purports, 
on  its  face,  to  be  a  joint  and  several  agreement  by  them.  This 
agreement,  taken  in  connection  with  the  accompanying  deliv- 
ery of  the  bills  of  lading  by  De  Visser  to  Hubbell,  for  him- 
self and  Taylor,  on  the  &ith  of  the  agreement,  must,  I  think, 
be  construed  to  be  an  agreement  by  Taylor  and  Hubbell, 
jointly  and  severally,  to  account  to  the  plaintiffs  for  the  pro- 
ceeds of  the  bills  of  lading, -and  for  the  insurance  money  re- 
ceived as  such  proceeds,  until  the  drafts  accepted  by  the  plaint- 
iffs should  be  provided  for.  It  created  an  obligation  or  duty 
in  Taylor,  individually,  and  in  Hubbell,  individually,  as  well 
as  in  Taylor  and  Hubbell,  jointly,  to  ftilfill  such  agreement, 
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and,  as  a  consequence  of  the  diverBion  of  the  money,  it  makes 
each  of  them  individually,  as  well  as  the  two  jointly,  liable  to 
respond,  as  debtors,  to  the  plaintiffi,  for  the  $200,000.  The 
plaintiffs,  coining  into  this  Court  by  this  bill,  have  a  right  to 
say,  under  these  circumstances,  if  they  choose  to  do  so,  that 
they  will  come  in  first  as  creditors  of  Taylor  and  of  HubbeU, 
indiyidually,  and  exhaust  their  remedies,  under  the  assign- 
ments, against  the  separate  estate  of  each  of  them,  and  after- 
ward come  in  upon  the  surpltis,  if  there  should  be  any,  of  the 
joint  estate  of  the  two,  aft;er  the  payment  of  the  joint  debts 
of  the  two.  The  plainti&  say,  by  their  biU,  that  they  desire 
to  have  the  debt  treated  by  the  assignees  as  the  separate  and 
individual  debt  of  Taylor,  and  claim  that,  therefore,  they  are 
entitled  to  have  it  paid  out  of  the  property  assigned  by  Tay- 
lor, individually,  before  any  payment  shall  be  made  by  the 
assignees  on  account  of  any  of  the  joint  indebtedness  of  Tay- 
lor and  HubbeU.  I  think  this  claim  is  well  founded.  It  is 
doubtfiil  whether  any  thing  passed  to  the  assignees  by  the 
joint  assignment  of  the  26th  of  October.  The  two  assign- 
ments of  the  24th  of  October  assigned  to  the  assignees  all  the 
estate,  real  and  personal,  of  each  assignor,  of  every  name  and 
description,  and  wheresoever  situated,  then  owned  and  pos- 
sessed by  him,  or  in  which  he  was  in  any  manner  interested, 
and  the  trust  in  each  of  these  assignments  is,  to  pay  every 
debt  owing  by  the  assignor,  or  for  which  he  is  in  any  manner 
liable,  without  preference.  It  would  seem,  therefore,  that  the 
assignees  must  hold  all  the  assigned  property  under  the  first 
two  assignments,  and  must  administer  it  under  the  trusts 
therein  declared.  This  being  so,  the  plaintiffi,  coming  into 
Court  with  a  claim  against  Taylor,  individually,  as  they  do,  are 
entitled  to  a  decree  that  they  are  creditors  of  Taylor,  individ- 
ually, for  the  $200,000,  and,  as  such,  are  entitled  to  be  paid 
out  of  the  property  assigned  by  Taylor,  individually,  prior  to 
any  payment,  by  the  assignees,  of  any  debts  for  which  Hub- 
bell  and  Taylor  are  jointly,  and  Taylor  is  not  severally,  liable, 
and  that  the  assignees  so  marshal  the  assets  of  the  assigned 
estates,  and  so  appropriate  the  payments  therefrom.    This 
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being  so,  they  are  also  entitled  to  an  injunction  restraining 
the  assignees,  nntil  the  final  decree  in  the  cause,  from  making 
anj  transfer  or  disposition  of  any  of  the  property  assigned  to 
them  by  Taylor,  individually,  which  can  interfere  with  such 
right  of  the  plaintiffs.  It  does  not  appear  whether  the  prop- 
erty assigned  by  Taylor,  individually,  will  be  sufficient  to  pay 
in  full  all  the  debts  of  Taylor,  individually.  Therefore,  so 
much  of  the  injunction  asked  for  as  would  compel  the  assignees 
to  keep  in  their  hands  sufficient  of  the  property  assigned  by 
Taylor,  individually,  to  pay  the  plaintiffs  their  $200,000  in 
fhU,  cannot  be  granted.  But  they  are  entitled  to  an  injunc- 
tion restraining  the  assignees  from  disposing  of  so  much  of 
the  property  assigned  to  them  by  Taylor,  individually,  as  shall 
leave  in  their  hands  less  than  will  be  sufficient  to  pay  the 
plainti&,  out  of  the  separate  estate  of  Taylor,  the  -proper  pro 
rata  proportion  thereof  properly  applicable  to  their  claim, 
upon  the  principle  of  paying  out  of  the  property  assigned  to 
them  by  the  individual  assignment  executed  by  Taylor  on 
the  24th  of  October,  all  the  debts  of  Taylor,  individually, 
prior  to  Ikying  therefrom  any  debts  for  which  Hubbell  and 
Taylor  are  jointly,  and  Taylor  is  not  severally,  liable. 

It  may  be,  that  the  assignees  cannot  close  their  trusts 
without  bringing  into  some  proper  Court,  by  a  direct  proceed- 
ing, other  creditors,  whose  interests  may  be  affected  by  the 
manner  in  which  those  trusts  are  administered.  But  that  is 
no  reason  why  the  plaintiffs,  on  making  out,  as  they  have 
done,  a  proper  case  for  the  special  relief'  they  ask  for,  should 
not  have  it.  So  far  as  any  other  creditors,  who  claim  under 
the  asBignments,  are  concerned,  they  are  represented,  suffi- 
ciently for  the  purposes  of  this  suit,  by  and  through  the  as- 
signees, against  whom  alone  the  plaintiffi  ask  any  relief. 
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After  an  appeal  has  been  duly  taken  from  the  decree  of  this  Court  to  the  Su- 
preme Court,  by  the  claimant,  in  an  admiralty  suit,  in  rem,  this  Court  will  not, 
on  the  application  of  the  claimant,  under  the  12th  Rule  of  the  Supreme  Court, 
order  that  a  commission  issue  to  examine  witnesses  who  are  named,  so  that 
their  depositions  may  be  made  available  to  the  claimant  on  the  appeal,  al- 
though he  has  prayed,  in  his  petition  of  appeal,  that  the  cause  may  be  tried 
anew  in  the  Supreme  Court,  as  well  upon  the  proceedings  and  evidence  in  the 
Courts  below,  as  upon  such  further  depositions,  and  evidence  as  the  claimant 
may  present  to  the  Supreme  Court 

The  12th  Rule  of  the  Supreme  Court,  explained. 

Under  that  Rule,  it  is  for  the  Supreme  Court  to  decide,  on  a  motion  to  be  made 
to  it,  whether  the  evidence  sought  to  be  taken  will  be  admissible  in  the  case, 
before  a  commission  can  be  issued  by  this  Court.    ' 

(Before  Blatchford,  J.,  Southern  t)i6trict  of  New  York,  January  6th,  1868.) 

This  was  an  application,  on  the  part  of  the  claimant  in 
an  admiralty  suit,  in  rem^  for  an  order  that  a  commission 
issue,  pursuant  to  the  practice  of  the  Supreme  Court  of  the 
United  States,  to  examine  certain  witnesses,  who  were  named, 
so  that  the  depositions  of  such  witnesses  might  be  made 
available  to  the  claimant  on  an  appeal  which  he  had  taken 
to  the  Supreme  Court,  from  the  decree  made  by  this  Court 
in  the  cause.  It  was  stated  in  the  aflBdavit  on  which  the 
application  was  founded,  that  the  claimant  had "  duly  ap- 
pealed "  to  the  Supreme  Court,  and  had  prayed,  in  his  peti- 
tion of  appeal,  that  the  cause  might  be  tried  anew  in  the 
Supreme  Court,  as  well  upon  the  proceedings  and  evidence  in 
the  Courts  below,  as  upon  such  further  depositions  or  evi- 
dence as  the  claimant  might  present  to  the  Supreme  Court, 
according  to  the  course  and  practice  thereof;  and  that  the 
desired  proofs  were  very  material  and  necessary  to  the  claim- 
ant upon  the  appeal.  The  libel  was  filed  in  the  District  Court 
for  this  District,  to  recover  damages  for  a  collision  on  the  high 
seas.  The  District  Court  decreed  for  the  libellant,  and  this 
Court,  on  appeal,  affirmed  the  decree. 
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WiUiam  3f.  JEvarts  and  Joseph  JET.  Choate^  for  the  libel- 
Lmt. 

Charles  A.  Ba^aUo^  for  the  daimant. 

Blatchfobd,  J. — This  application  is  sought  to  be  main- 
tained nnder  the  12th  Enle  of  the  Supreme  Conrt,  which  is 
as  follows :"  1.  In  all  cases  where  further  pitoof  is  ordered 
by  the  Court,  the  depositions  which  shall  be  taken  shall  be  by 
a  commission  to  be  issued  from  this  Court,  or  from  any  Cir- 
cuit Court  of  the  United  States.  2.  In  aU  cases  of  admiralty 
and  maritime  jurisdiction,  where  new  evidence  shall  be  ad- 
missible in  this  Court,  the  evidence  by  testimony  of  witnesses 
shall  be  taken  under  a  commission,  to  be  issued  from  this  Court, 
or  from  any  Circuit  Court  of  the  United  States,  under  the 
direction  of  any  judge  thereof;  and  no  such  commission  shall 
issue  but  upon  interrogatories,  to  be  filed  by  the  party  apply- 
ing for  the  commission,  and  notice  to  the  opposite  party,  or 
his  agent  or  attorney,  accompanied  with  a  copy  of  the  inter- 
rogatories so  filed,  to  file  cross-interrogatories  within  twenty 
days  from  the  service  of  such  notice ;  Provided,  however, 
that  nothing  in  this  rule  shall  prevent  any  party  from  giving 
oral  testimony,  in  open  Court,  in  cases  where,  by  law,  it  is 
admissible."  This  case,  having  been  removed  into  the  Su- 
preme Court  by  appeal,  this  Court  has  no  longer  any  general 
jurisdiction  over  it.  Any  power  which  this  Court  has  to 
grant  the  application  in  question,  must  be  derived  from  some 
special  authority  conferred  upon  it.  The  12th  Rule  of  the 
Supreme  Court  is  the  only  authority  that  is  invoked.  Under 
that  rule,  this  Court  has  more  authority  to  issue  a  conomis- 
Bion  than  any  other  Circuit  Court.  The  permission  is  gen- 
eral, and  confers  authority,  in  given  cases,  upon  any  Circuit 
Court.  The  purport  of  the  rjile  would  seem  to  be,  that  the 
commission  is  to  issue  from  the  Circuit  Court  having  juris- 
diction where  the  witnesses  are  to  be  found,  so  that  the  at- 
tendance of  the  witnesses  may  be  enforced  by  subpoena,  imder 
section  1  of  the  Act  of  January  24th,  1827,  (4  U,  S.  Stat. 
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(U  La/rge^  19Y.)  In  the  present  case,  it  is  not  shown  where 
the  witnesses  reside  or  are  to  be  found,  nor  is  it  shown  that 
any  order  haa  been  made  by  the  Supreme  Court  for  further 
proof  in  the  case.  The  authority  of  this  Court,  if  the  wit- 
nesses are  within  reach  of  its  process,  must,  under  the  12th 
Eule,  rest  solely  upon  the  fact,  that  this  is  a  case  of  admi- 
ralty and  maritime  jurisdiction,  and  that  new  evidence  in  it 
is  admissible  in  the  Supreme  Court.  But  this  Court  cannot 
determine  whether  such  new  evidence  is  admissible.  The 
case  being  in  the  Supreme  Court,  it  is  for  that  Court  to  deter- 
mine as  to  the  admissibility  of  the  new  evidence.  There  is 
no  reported  decision,  as  to  the  proper  practice  under  the  12th 
Bule,  in  a  case  like  this.  The  claimant  insists  that  he  has  9> 
right  to  the  commission,  leaving  it  to  the  Supreme  Court, 
when  the  depositions  are  presented  to  it,  to  say  whether  the 
evidence  shall  or  shall  not  be  admitted ;  and  that,  as  he  has, 
in  his  petition  of  appeal,  prayed  for  a  trial  in  the  Supreme 
Court,  on  the  evidence  below,  and  on  new  evidence  to  be 
taken,  the  case  is  thus  brought  within  the  class  of  cases  men- 
tioned in  the  second  subdivision  of  the  12th  Bule,  where  new 
evidence  is  admissible  in  the  Supreme  Court.  The  question 
is  one  not  entirely  dear,  but  I  think  the  safer  course  is  to 
deny  the  application,  on  the  ground  that  it  is  for  the  Supreme 
Court  to  decide,  on  a  motion  to  be  made  to  it,  whether  the 
evidence  sought  to  be  taken  will  be  admissible  in  the  case, 
before  a  commission  can  be  issued.  K  I  should  grant  the 
application,  and  the  Supreme  Court  should  hold  that  the 
Circuit  Court  was  without  authority  to  do  so,  the  claimant 
might  suffer  serious  prejudice ;  whereas,  if  he  now  applies  to 
the  Supreme  Court,  and  shows  that  an  application  to  this 
Court  has  been  refused  on  the  groimd  stated,  the  practice 
under  the  rule  will  be  settled  by  the  Supreme  Court,  and 
the  claimant  will  not  be  liable  to  suffer  any  prejudice  from  an 
error  in  practice. 

The  motion  is  denied. 
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The  Fibbe  Disintegrating  Company.    In  Equity. 

The  Watt  and  Burgess  reiasned  patent,  No.  1,448.  for  a  pulp  suitable  for  the  man- 
nbetnre  of  paper,  made  from  wood,  or  other  yegetable  substances,  by  boiling 
the  wood  or  other  substances  in  an  alkali,  under  pressure,  as  described,  is  not 
a  valid  patent  for  a  new  product. 

The  process  of  producing  such  pulp  from  wood  and  other  yegetable  substances, 
eorered  by  the  Watt  and  BuigesB  reissued  patent,  No.  1,449,  was  not  inyented 
by  them  prior  to  the  issue  of  the  original  patent. 

The  prooesB  covered  by  the  Mellier  patent,  granted  August  7th,  1857,  of  disinte- 
grating yegetable  matter,  for  the  purpose  of  producing  pure  elluloee,  fit  for 
the  manufacture  of  paper,  was  first  inyented  by  Mellier. 

The  claim  of  the  Mdlier  patent  is  not  limited  to  the  use  of  such  process  in  treat- 
ing straw  alone,  but  extends,  also,  to  the  use  of  it  in  treating  bamboo. 

Budi  prooees  consists  in  the  use  of  a  solution  of  pure  caustic  soda,  under  pres- 
Bore,  at  a  high  temperature,  to  disintegrate  the  vegetable  matter,  and,  if  that 
process  is  used,  the  patent  is  infringed,  even  though  the  matter  is  partially 
disintegrated  by  a  previous  process. 

The  minimnm  pressure  required  by  the  Mellier  patent,  is  the  pressure  indicated 
by  66  pounds  upon  the  steam  guage. 

(Before  Bkmsdiot,  J.,  Eastern  District  of  New  York,  January  7th,  1868.) 

This  was  a  suit  in  equity,  founded  upon  five  different  let- 
ters patent,  relating  to  the  production  of  pulp  fit  for  the  man- 
ii&cture  of  paper,  which  patents,  it  was  alleged,  the  defendants 
liad  infringed. 

Benedict,  J. — ^The  questions  raised  in  this  case  are  so  sim- 
ilar to  those  already  considered  in  other  actions  founded  upon 
the  same  patents,  and  especially  in  an  action  brought  by  the 
same  plaintifis,  in  the  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania,  and  there  decided  since  the  commencement 
of  the  present  suit,  that  I  feel  relieved  of  much  of  the  respon- 
ability  which  I  should  otherwise  feel  in  disposing  of  ques- 
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tiona  of  thia  cbsrscter.  In  the  light  of  these  decisioiiB,  my 
way  to  &  correct  determination  is  not  obscore.  As  to  two  of 
the  patents  sned  on — the  patents  reissued  to  Watt  and  Bur- 
gess, and  nmnbered  1,448  and  1,449,  the  determination  of  the 
Court  in  Pennsylvania,  in  the  case  referred  to,  thmishes  an 
authority  from  which  I  should  not  feel  at  liberty,  had  I  the 
inclination,  to  dissent.  In  accordance  with  that  authority,  it 
must  be  held,  that  the  Watt  and  Burgess  patent,  Ko.  1,448, 
which  is  for  a  pulp  snitable  for  the  manufacture  of  paper, 
made  from  wood,  or  other  vegetable  substances,  by  boiling 
the  wood,  or  other  Bubstances,  in  an  alkali,  under  pressure,  as 
described,  cannot  be  sustained,  as  a  valid  patent  for  a  new 
product.  Aside  from  that  authority,  I  should  feel  bonnd  to 
say,  that  it  appears  impossible  to  consider-  that  to  be  a  new 
material,  patentable  as  a  new  product,  which  is  simply  a  sub- 
stance long  well  known  to  exist  in  wood  and  other  snl^tances, 
left  in  a  state  "  nearly  pore,"  and,  consequently,  fit  for  the 
manu&cture  of  paper  on  being  bleached,  by  the  removal  from 
it  of  the  intercellulose  with  which  it  is  found  to  be  combined 
in  wood.  The  patent,  Ho.  1,448,  is  for  such  a  material,  as  a 
new  product,  in  the  production  of  which,  under,  the  patent, 
if  there  be  any  thing  new,  it  is,  as  it  seems  to  me,  the  process 
and  not  the  product. 

The  same  authority  must  also  dispose  of  the  plaintiffs' 
case,  so  far  as  it  rests  upon  the  Watt  and  Burgess  patent,  No, 
1,449,  which  is  for  the  process  of  producing  this  material  from 
wood  and  other  vegetable  substances,  as  described.  As  re- 
gards this  patent,  the  learned  Judge  of  the  District  Court, 
wliii  toiik  |iart  in  the  decision  of  the  Pennsylvania  case,  in  his 
opinion,  a>  delivered,  makes  the  ease  turn  upon  the  question 
of  fact,  Ailiether  the  process  described  in  the  reissued  patent, 
was  invfiiited  by  Watt  and  Burgess  prior  to  the  issue  of  their 
origiuiil  [liitent  in  1853 ;  and  he  finds,  upon  evidence  in  sub- 
stanije  tlip  B»me  as  the  evidence  before  me  in  this  case,  that 
this  priK^fss  had  not  then  been  invented  by  Watt  and  BurgeSe. 
Such  is,  also,  my  conclusion;  and  I  am,  also,  of  the  opinion, 
that  the  liisBued  patent  is  for  a  process  Bubstantially  different 
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from  any  described  in  the  origmal  patent.  So  far,  then,  as 
the  bill  rests  upon  the  two  Watt  and  Burgess  patents,  Kos. 
1,448  and  1,449,  it  must  fail. 

But  the  plaintiffi  have  not  based  their  action  upon  the 
Watt  and  Burgess  patents  alone.  They  have  also  averred 
and  proved  the  ownership  of  a  patent  issued  to  one  MeUier, 
on  the  7th  of  August,  1857,  and  numbered  17,387.  This 
patent  is  for  the  use  of  a  vessel  of  a  peculiar  description,  for 
heating  the  material,  in  the  manufacture  of  paper  pulp,  and 
also  for  a  process  of  disintegrating  vegetable  matter,  for  the 
purpose  of  producing  pure  cellulose  fit  for  the  manufacture 
of  paper.  It  is  the  latter  claim  alone  which  is  called  in  ques- 
tion here.  This  patent,  also,  was  brought  to  the  considera- 
tion of  the  Court  in  the  Pennsylvania  case  referred  to,  where 
the  Judg^  differed  in  opinion  respecting  it.  It  has,  like- 
wise, been  considered  and  passed  upon  by  Judge  Hall,  in  the 
Circuit  Court  for  the  Northern  District  of  New  York,  in  the 
case  of  Buohomom  v.  Howlcmd^  (2  Fisher^ s  Patent  Gcbdes^ 
341.) 

To  the  claim  based  upon  the  patent  of  Mellier,  the  first 
ground  of  defence  taken  here  is,  that  the  evidence  does  not 
show  Mellier  to  have  been  the  first  inventor  of  the  process 
described  in  his  patent.  The  same  point  was  taken  in  the 
P^insylvania  case  referred  to,  and  there  Judge  Cadwalader 
held  with  the  plaintiffs,  and  Mr.  Justice  Grier  the  contrary.  In 
the  case  before  Judge  Hall,  however,  the  patent  was  sustained 
by  the  Court,  as  for  a  new  and  useful  process,  described  by 
KeUier.  The  evidence  before  me,  upon  the  point  in  question, 
differs  somewhat  from  the  evidence  presented  in  that  case, 
but  is  substantially  the  same  as  that  offered  in  the  Pennsyl- 
vania case.  I  have  considered  it  with  care,  and  see  nothing 
in  it  which  should  lead  to  a  different  conclusion  from  that  ar- 
rived at  by  those  experienced  judges  who  have  heretofore 
sustained  the  patent. 

The  next  ground  of  defence  is,  that  the  Mellier  patent  is 
for  a  method  of  treating  straw,  and  does  not  cover  bamboo, 
which  is  the  material  most  used  by  the  defendants.    This 
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point  I  cannot  consider  to  be  free  from  doubt.    In  the  opin- 
ion delivered  by  Judge  Hall,  in  the  ease  before  him;  the  patent 
is  always  spoken  of  as  a  patent  relating  to  straw.    But,  in 
that  case,  the  infringement  proved  was  in  regard  to  straw, 
and  the  Court  had  no  occasion  to  consider,  and  expressed  no 
opinion,  as  to  whether  the  patent  extended  to  any  other  sub- 
stance.   In  the  Pennsylvania  case,  the  point  was  Mrly  raised, 
and  upon  it  Judge  Cadwalader  expressed  the  opinion,  that 
the  patent  would  cover  any  fibrous  vegetable  substance  re- 
quiring like  treatment  with  straw  for  the  purposes  in  view, 
and  that  wood  was  within  its  scope^  while  Mr.  Justice  Grier 
considered  the  patent  to  be  confined  to  straw,  et  simUia.    It 
appears  to  me  quite  manifest,  from  the  language  of  the  speci- 
fication, that  the  patentee  considered  his  process  as  applicable 
and  beneficial,  in  the  treatment  not  only  of  straw,  but,  also, 
of  other  vegetable  substances.     He  uses,  throughout,  the 
phrase,  "  straw  and  other  vegetable  fibrous  materials  requir- 
ing like  treatment."    His  description  of  his  process  nowhere 
limits  it  to  the  single  article  of  straw,  and  his  patent  is  for 
his  process  as  described ;  but  he  does,  in  the  last  clause  of  his 
specification,  say,  ^^  I  also  claim  the  within  described  process 
for  bleaching  straw,"  &c.,  "  substantially  as  described."   Now, 
his  process  described  is  not  a  process  for  bleaching,  in  the 
ordinary  acceptation  of  that  term,  nor  is  it  a  process  for  treat- 
ing straw  alone.     No  person,  looking  at  the  whole  paper, 
would  fail  to  see  that  the  patented  discovery  related  to  other 
material  as  well  as  straw ;  and,  in  view  of  the  peculiar  phrase- 
ology of  the  last  clause,  which  is   called  the  claim,  and  of 
the  intention  manifested  elsewhere  in  the  instrument,  I  iucline 
to  the  opinion  that,  according  to  the  principles  applicable  in 
the  construction  of  patents,  the  last  clause  should  not  .be  held 
to  be  such  a  formal  summing  up  and  defining  of  the  limits  of 
the  invention,  as  to  restrict  the  patent  to  the  single  substance 
there  mentioned.    This  must  have  been  the  conclusion  of  Mr. 
Justice  Grier  as  well  as  of  Judge  Cadwalader.  K,  then,  the  pat- 
ent extends  to  any  other  substance  than  straw,  in  the  common 
and  limited  signification  of  the  word,  the  defendants  are 
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within  its  scope,  by  reason  of  their  treatment  of  bamboo. 
Thej  appear  to  have  treated  common  straw  at  times,  but 
their  principal  article  is  bamboo,  which  they  use  for  the  pur- 
pose of  producing  from  it  the  desired  pulp,  for  the  manufac- 
ture of  paper.  The  stalks  of  this  plant,  which  is  the  gigantic 
grass  of  the  tropics,  and  belongs  to  the  same  botanical  order 
with  w^at,  oats,  etc.,  the  defendants,  by  means  of  a  peculiar 
process  OT  their  own,  shiver  into  a  mass  of  tendril-like  shreds 
or  strips,  very  like  a  mass  of  straw,  which  they  then  boil  in 
caustic  alkali,  under  pressure,  haying,  sometimes,  previously 
boiled  it  in  spent  alkali,  in  open  vessels,  and  sometimes  not. 
It  is,  certainly,  a  fibrous  vegetable  substance,  requiring  like 
treatment,  for  the  purpose  in  question.  It  was  treated  by  the 
defendants  in  the  same  way  that  they  treated  straw,  and  for 
the  same  purpose,  and  is,  in  form  and  substance,  so  very  like 
to  the  common  straw,  that  it  must,  in  my  opinion,  be  held  to 
be  within  the  scope  of  the  Mellier  patent. 

But,  again,  it  is  said  that  the  Mellier  patent  is  a  patent 
for  a  single  stage  diemical  process,  resulting  in  the  production 
of  pulp  fit  for  paper,  in  which  case  the  defendants  do  not 
infiinge  it,  because  their  treatment  is  a  two  stage  process. 
The  principle  of  the  Mellier  discovery  was,  that  the  effect  of 
a  solution  of  pure  caustic  soda,  upon  certain  vegetable  sub- 
stances, could  be  increased  by  the  use  of  it  under  pressure,  at 
a  temperature  not  less  than  about  810^,  so  as  to  result  in  the 
production  of  the  nearly  pure  fibre,  without  resort  to  any  other 
chemical  process,  thereby  saving  both  alkali  and  time.  The 
final  process  used  by  the  defendants  is,  as  I  understand  the 
evidence,  a  process  which  invokes  the  same  principle  to  pro- 
dace  the  same  result,  and  in  substantially  the  same  way.  If  • 
this  be  BO,  they  do  not  escape  the  patent  by  a  previous  shiv- 
ering of  the!  material  into  shreds,  or  by  a  previous  boiling  of  it 
in  an  open  vessel,  in  spent  alkali,  or  by  putting  it  through  a 
beating  engine.  The  material  so  previously  treated  is  still  a 
ifibrous  vegetable  substance,  requiring  to  be  treated  by  the 
Kellier  process  to  produce  the  pulp  desired,  and,  when  the 
defendants  apply  that  process  to  it,  they  infringe. 
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But  the  defendants  insist  that  they  do  not  infringe  the 
Mellier  patent,  because  they  use  a  pressure  lower  than  the 
minimum  pressure  required  by  the  Mellier  process,  which 
thej  claim  to  be  the  pressure  represented  hj^  70  pounds  upon 
the  steam  guage.  Upon  this  point  I  concur  with  Judge 
Cadwalader  in  the  opinion,  that  the  minimum  pressure  of  the 
Mellier  patent  is  the  pressure  indicated  by  55  poimds  upon 
the  steam  ^uage,  instead  of  70  pounds.  It  is  tru A^hat  the 
patent  designates  70  poimds,  but  it  says  internal  pressure, 
and  gives  310"*  as  the  corresponding  temperfitnre.  Now,  310* 
is  not  a  temperature  corresponding  with  70  pounds  as  in- 
dicated by  the  steam  guage ;  and  it  is  quite  evident,  I  think, 
that  the  patentee,  in  mentioning  70  poimds,  had  in  his  mind 
the  French  tables,  which  differ  from  the  American  tables, 
and  according  to  which  the  weight  of  one  atmosphere,  1*^, 
must  be  deducted,  to  give  the  guage  pressure  intended  to  be 
indicated.  Nor  does  the  statement  in  the  specification,  that 
'^  a  steam  guage,  properly  fixed,  will  enable  one  to  ascertain 
when  the  pressure  has  attained  the  required  degree,"  appear 
to  me  to  be  inconsistent  with  this  construction.  Any  skillful 
person  would  see,  from  the  specification,  that  the  internal 
pressure  was  to  be  considered ;  and  that  pressure  he  would 
ascertain  by  adding  an  atmosphere  to  the  reading  of  the 
guage.  According  to  the  evidence,  the  defendants  have,  at 
times,  used  an  external  pressure  of  60  pounds,  equivalent  .to 
an  internal  pressure  of  75  pounds,  running  down,  it  is  true, 
at  times,  as  low  as  40  pounds ;  but  their  claim  is  to  the  right 
to  any  rate  of  pressure,  which,  according  to  the  views  here 
expressed,  is  untenable. 

So,  too,  in  regard  to  the  strength  of  caustic  alkali  used, 
the  defendants  must  be  considered  within  the  Mellier  patent, 
which  designates,  for  straw,  a  strength  of  from  2**  to  3^ 
Beaum^.  The  testimony  of .  the  defendants'  witness,  as 
explained  by  the  defendants,  gives  a  strength  of  less  than 
3^°  Beaum6,  as  used  by  them,  which  would  iring  them  fairljjj 
enough  within  the  scope  of  the  patent  in  question. 

I  have  thus  considered  the  principal  objections  made  to 
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the  plaintiflk'  demand,  as  based  npon  the  Mellier  patent,  and 
mj  eondnsion  is,  that  the  decree  must  be  in  favor  of  the 
plaintiffs,  so  far  as  that  portion  of  their  claim  is  concerned. 

There  remain  to  be  considered  the  two  boiler  patents 
which  are  set  out  in  the  bill.  As  to  those,  it  seems  sufficient 
to  say,  that  the  first  boiler  patent  of  Keeif,  No.  25,418,  is  for 
a  combination  of  which  the  stirrers  described  are  a  material 
part.  The  evidence  shows,  however,  that  the  stirrers  are  not 
used  by  the  defendants.  Not  using  the  plaintiffs'  combina- 
tion, they  do  not  infringe  their  patent.  The  second,  boiler 
patent,  of  1863,  No.  38,901,  is  for  a  combination  of  which 
the  diaphragm  and  well  are  material  parts.  The  defendants 
use  no  well  with  the  diaphragm,  but  charge  their  boiler  below 
the  diaphragm.  There  is,  then,  no  use  of  the  plaintiffi' 
combination  secured  by  the  patent.  So  far,  then,  as  the 
plaintiffs^  case  rests  upon  these  two  boiler  patents,  it  must 
fail. 

The  decree  must,  accordingly,  be  in  favor  of  the  plaintiffs. 
The  terms  of  it  may  be  settled  on  notice  to  the  opposite 
party,  when  I  will  dispose  of  the  question  of  costs. 


Hensy   B.    Goodyeab,   as   Administratob,   &c.,   and  the 

VULCANTTK   JeWELRY   CoMPAOT, 

RiOHABD  J.  Allyn  and  Sakuel  F.  Phelps.    In  Equttt. 

Where,  on  a  motion  for  an  injunction  to  restrain  the  infringement  of  a  patent,  it 
was  objected  that  the  bill  did  not  aver  that  the  plaintiff  marked,  as  required 
by  section  13  of  the  Act  of  March  2d,  1861,  (12  U,  8,  Stat,  at  Large,  249,)  the 
ftrticles  made  or  vended  under  the  patent:  Heldf  that  the  objection  was  nn- 
ATaifing,  because,  (1.)  It  did  not  appear,  by  the  bill,  that  the  plaintiff  had 
erer  made  or  vended  any  articles  under  the  patent,  and  the  fact  was  not  shown 
hy  the  defendant;  (2.)  If  that  fact  did  appear,  it  would  be  for  the  defendant 
to  show  a  failure  by  the  plaintiff  to  mark,  as  required,  the  articles  made  or 
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vended,  and  then  the  burden  of  proof  would  h^  on  the  plaintiff  to  show  that, 
before  suit  brought,  the  defendant  was  duly  notified  that  he  was  infirin^ng^ 
the  patent,  and  that  he  contioued,  after  such  notice,  to  make  or  vend  the 
article  patented ;  (3.)  The  penalty  imposed  by  the  statute,  for  a  failure  to 
mark  patented  articles,  is  only  the  taking  away  of  the  right  to  reoorer  dam~ 
ages  in  the  suit,  and  the  right  to  an  inujnctioD,  as  a  remedy,  is  not  affected  ; 
(4.)  It  is  questionable  whether  the  statute  applies  to  a  suit  in  equity. 

In  a  suit  in  equity  on  a  patent,  it  is  proper  to  join,  as  plaintiff,  with  the  owner 
of  the  legal  title  to  the  patent,  the  party  who  is  immediately  injured  by  the 
infringement,  and  who  is  equitably  entitled  to  the  fruits  of  the  recovery  in  the 
suit. 

It  is  not  necessary  that  the  biU  should,  in  such  case,  be  verified  by  the  owner  of 
the  legal  title,  if  it  is  verified  by  his  coplaintiff. 

(Before  Blatcbfobd,  J.,.  Southern  District  of  New  York,  January  11th,  1868.) 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  infringement  of  two  reissued  letters  patent,  granted  to 
Henry  B.  Goodyear,  administrator  of  Nelson  Goodyear,  May 
18th,  1858,  for  an  "  improvement  in  the  manufacture  of  India 
rubber,"  and  numbered  656  and  557.  ■  They  were  reissues  of 
an  original  patent  granted  to  Nelson  Goodyear,  May  6th, 
1851.  The  patent,  as  reissued,  was  extended  May  6th,  1865, 
for  seven  years  from  May  6th,  1865.  The  reissues  related  to 
what  is  commonly  known  as  "  hard  India  rubber,"  or  "  vul- 
canite," No.  556  being  for  the  process,  and  No.  557  for  the 
product.  Henry  B.  Goodyear,  administrator,  was  the  owner 
of  the  legal  title  to  the  reissues.  The  Yulcanite  Jewelry 
Company  was  the  owner  of  an  exclusive  license,  under  the 
reissues,  in  and  for  the  whole  of  the  United  States,  to  make, 
use,  and  vend  bracelets,  earrings,  brooches,  beads,  chains, 
charms,  pins,  and  necklaces,  designed  to  be  worn  about  the 
person,  for  ornament,  and,  also,  watch  cases  and  watch  keys. 
The  bill  averred  that  the  Vulcanite  Jewelry  Company  was  in 
the  fall  enjoyment  of  the  rights  and  interests  acquired  by  it^ 
and  that  this  suit  was  brought  for  its  benefit,  but  it  did  not 
aver  that  the  Company  had  ever  made  oir  vended  any  article 
under  the  patent.  The  bill  was  verified  by  the  President  of 
the  Company,  and  the  jurat  contained  an  averment  that  the 
deponent  verily  believed  Nelson  Goodyear  to  have  been  the 
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first  and  original  inventor  of  the  improvements  claimed  in 
the  reissued  letters  patent. 

WiUicmh  J.  A,  Fuller^  for  the  plaintiffs. 

« 
Peter  Vcm  Antwerp^  for  the  defendants. 

Blatchford,  J.  These  reissued  patents  were  fiilly  sus- 
tained, on  a  final  hearing,  in  a  suit  in  Equity,  in  this  Court, 
{Goody ea/r  v.  New  York  GhiUa  Percha  amd  India  RvUber 
VtUcanUe  Co.,  2  Fisher^ a  Patent  Casee^  312,)  in  1862,  against 
all  defences  of  invalidity  and  want  of  novelty.  On  the 
present  application,  the  defendants  do  not  deny  the  infringe; 
ment  alleged,  but  they  take  three  objections  to  the  plaintife' 
bill. 

By  section  13  of  the  Act  of  March  2d,  1861,  (12  U,  S.  Stat, 
at  Largey  249,)  it  is  provided,  that,  "  in  all  cases  where  an 
article  is  made  or  vended  by  any  person,  under  the  protection 
of  letters  patent,  it  shall  be  the  duty  of  such  person  to  give 
sufficient  notice  to  the  public  that  said  article  is  so  patented, 
either  by  fixing  thereon  the  word  patented^  together  with  the 
day  and  year  the  patent  was  granted,  or  when,  from  the  char- 
act^  of  the  article  patented,  that  may  be  impracticable,  by 
enveloping  one  or  more  of  the  said  articles,  and  affixing  a 
label  to  the  package,  or  otherwise  attaching  thereto  a  label, 
on  which  the  notice,  wth  the  date,  is  printed ;  on  failure  of 
which,  in  any  suit  for  the  infringement  of  letters  patent,  by 
the  party  failing  so  to  mark  the  article,  the  right  to  which  is 
infringed  upon,  no.  damage  shall  be  recovered  by  the  plaintiff, 
except  on  proof  that  the  defendant  was  duly  notified  of  the 
infringement,  and  continued,  after  such  notice,  to  make  or 
vend  the  article  patented."  The  objection  taken  is,  that  the 
bill  does  not  aver  that  the  plaintiffs,  or  either  of  them, 
marked,  as  required  by  the  statute,  the  articles  made  or  vended 
under  the  patent.  There  are  several  answers  to  this  objec- 
tion :  (1.)  It  does  not  appear,  by  the  bill,  that  the  plaintiffs, 
or  either  of  them,  have  ever  made  or  vended  any  articles  un- 
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der  the  patent,  and  that  fact  is  not  shown  by  the  defendants. 
(2.)  If  that  fact  did  appear,  either  by  the  bill  or  otherwise,  it* 
would  be  for  the  defendants  to  show  a  failure  by  the  plaintifis 
to  mark,  as  required,  the  articles  made  or  vended,  and  then 
the  burden  of  proof  would  be  on  the  plaintiffs  to  show  that, 
before  suit  was  brought,  the  defendants  were  duly  notified 
that  they  were  inMnging  the  patent,  and  that  they  con- 
tinued, after  such  notice,  to  make  or  vend  the  article  patented. 
(3.)  The  penalty  imposed  by  the  statute,  for  a  failure  to  mark 
patented  articles,  is  only  the  taking  away  of  the  right  to  re- 
cover damages  in  the  suit.  It  does  not  affect  the  right  to  an 
injunction,  either  perpetual  or  provisional,  as  a  remedy.  (4.) 
It  is  questionable,  whether  the  statute  applies  to  a  suit  in 
'equity,  or  to  any  other  suit,  except  an  action  on  the  case  for 
damages,  brought  under  section  14  of  the  Act  of  July  ith, 
1836,  (5  TI.  S.  Stat,  at  Zarge,  123,)  that  being  the  only  species 
of  suit  in  which  the  plaintiff  can  recover  damages  for  the  in- 
fringement of  a  patent.  The  plaintiff  in  a  suit  in  equity  on 
apatent  does  not  recover  damages.  {Zwingstonr.  Woodworthy 
15  Howa/rd,  546,  559.) 

It  is  objected,  also,  that  -the  plaintiffs  are  improperly 
joined,  and  that  it  is  not  proper,  in  a  suit  in  equity  on  a  pat- 
ent, to  join  as  plaintiff,  with  the  owner  of  the  legal  title  to 
the  patent,  a  party  who  is  a  mere  licensee.  The  practice  is 
well  settled,  that  it  is  proper,  in  a  suit  in  equity  on  a  patent, 
to  join  as  plaintiff,  with  the  owner  of  the  legal  title  to  the 
patent,  the  party  who  is  immediately  injured  by  the  infringe- 
ment, and  who  is  equitably  entitled  to  the  Ifruits  of  the  re- 
covery in  the  suit.  {Ooodyear  v.  The  New  Jersey  Central 
RaU/road  Co.^  before  Mr.  Justice  Grier,  1  Fisher^s  Patent 
Caaes^  626,  629  ;  Stimpson  v.  Rogers^  before  Judge  IngersoU, 
La/w*s  Digest,  269,  sec.  19.)  It  is  averred,  in  the  bill,  that  the 
Vulcanite  Jewelry  Company  is  entitled  to  sue  for,  and  receive 
to  its  own  use,  in  the  name  of  Goodyear,  administrator,  and 
itself,  all  the  damages  occasioned  by  infringements  of  the  re- 
issues, by  the  manufacture,  sale,  or  use  of  articles  covered  by 
the  license  to  it^  made  in  violation  of  the  reissues,  and  that 
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this  suit  is  bronght  for  its  benefit.  This  suit  is,  therefore, 
properly  brought  in  the  name  of  those  who  are  joined  as 
plainti&  in  it. 

The  objection  is  taken,  also,  that  the  bill  is  not  verified 
by  Goodyear.  The  President  of  the  Company  is,  on  the  facts, 
the  proper  party  to  verify  it,  and  he  has  done  so,  and  the  veri- 
fication contains  the  proper  averments. 

The  infringement  is  made  out  by  the  affidavits  on  the  part 
of  the  plaintiflfs,  and  is  undefended,  and  a  provisional  injunc- 
tion must  issue,  according  to  the  prayer  of  the  bill. 


The  UinTBD  States  vs.  John  W.  Geobge  and  others. 

The  prOYisions  of  the  Act  of  March  2d,  186 Y,  (14  U.  8.  Siai.  at  Large,  546,)  in 
regard  to  the  distribution  of  the  proceeds  of  fines,  penalties,  and  forfeitores 
ineorred  under  the  provisions  of  the  laws  relating  to  the  cnstoms,  com- 
mented on. 

Those  proTisions  apply  to  the  proceeds  of  a  forfeiture  incurred  under  the  3d 
section  of  the  Act  of  August  6th,  1846,  (9  XT.  8,  8tat,  at  Large,  54,  55.) 

The  proyiaiona  of  the  Act  of  1867,  compared  with  those  of  the  .89th,  90th,  and 
9lBt  sectiona  of  the  Act  of  March  2d,  1799,  (1  IT,  8,  Stat,  at  Large,  695  to  697.) 
in  regard  to  the  ^stribution  of  the  proceeds  of  forfeitures  for  a  breach  of  its 
proTisions. 

The  proper  practice,  under  the  Act  of  1867,  is  for  the  Court  to  pay  to  .the  col- 
lector the  amount  recovered,  less  the  charges  allowed,  and  for  the  collector 
to  deduct  duties  and  charges,  where  proper,  and  to  pay  the  residue  into  the 
Treasury  of  the  United  States,  to  be  distributed,  under  the  direction  of  the 
Secretary  of  the  Treasury,  to  the  persons,  and  in  the  proportions,  prescribed 
by  the  decree  of  the  Court. 

IVeparatory  to  such  decree,  the  Court,  while  in  possession  of  the  fund,  will 
determine  disputea  between  persons  claiming  to  share  io  the  fund,  as 
informers. 

^Before  Blatchfokd,  J.,  Southern  District  of  New  York,  February  8th,  1868.) 

In  this  case,  which  was  an  action  of  debt,  commenced  by 
eapiasy  on  the  21st  of  December,  1867,  to  recover  the  sum  of 
$59,722  in  gold  coin,  and  $82,000  in  United  States  currency, 
*^  as  and  for  forfeitures,  penalties,  &c.,  incited  for  violations 
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of  the  revenue  laws  of  the  United  States,"  the  defendants  sub- 
mitted to  a  final  judgment  for  the  above  amounts,  and  paid  the 
same  into  Court  as  the  proceeds  of  such  judgment.  Those  pro- 
ceeds were  in  Court,  awaiting  such  disposition  of  them  as  might 
be  required  by  law.  They  were  the  proceeds  of  penalties 
and  forfeitures  incurred  under  the  provisions  of  the  lawa 
relating  to  the  customs.  The  record  of  judgment  showed,, 
that  the  declaration  in  the  suit  charged  the  defendants  with 
having  unlawfully  and  fraudulently  withdrawn  and  removed 
from  a  bonded  warehouse,  certain  merchandise  which  was 
subject  to  duty  by  law,  without  the  payment  of  the  legal 
duties  thereon,  in  violation  of  the  3d  section  of  the  Act  of 
August  6th,  1846,  (9  TJ.  S.  Stat,  at  Large,  54,  56,)  and 
claimed  that  the  value  of  the  merchandise,  being  the  sums 
before  mentioned,  became  thereby  forfeited  to  the  United 
States.  Such  3d  section  provided,  that,  if  any  warehoused 
goods  should  be  fraudulently  removed  from  any  warehouse, 
the  same  should  be  forfeited  to  the  United  States.  A  person 
who  claimed  to  be  entitled  to  an  informer's  share  in  such 
proceeds,  now  petitioned  the  Court  to  ascertain  and  determine 
who  was  entitled  to  the  informer^s  share. 

Christopher  Fine,  for  the  petitioner. 

Benjarrdn  K,  Phdpa,  {Assistant  District  Attorney^  for 
the  United  States. 

Blatchford,  J.  The  1st  section  of  the  Act  of  March  2d, 
1867,  (14  U.  S.  Stat,  at  Large,  546,)  provides,  that,  "  from 
the  proceeds  of  fines,  penalties,  and  forfeitures,  incurred 
under  the  provisions  of  the  laws  relating  to  the  customs, 
there  shall  be  deducted  such  charges  and  expenses  as  are  by 
law,  in  each  case,  authorized  to  be  deducted,  and,  in  addition, 
in  case  of  the  forfeiture  of  imported  merchandise  of  a  greater 
value  than  fiVe  hundred  dollars,*On  which  duties  have  not 
been  paid,  or,  in  case  of  a  release  thereof,  upon  payment  of 
its  appraised  value,  or  of  any  fine  or  composition  in  money. 
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there  shall  also  be  dedncted  an  amount  equivalent  to  the 
duties  in  coin  upon  such  merchandise,  (including  the  addi- 
tional duties,  if  any,)  which  shall  be  credited  in  the  accounts 
of  the  collector,  as  duties  received,  and  the  residue  of  the 
proceeds  aforesaid  shall  be  paid  into  the  Treasury  of  the 
United  States,  and  distributed  under  the  direction  of  the 
Secretary  of  the  Treasury,  in  the  manner  following,  to  wit : 
one-half  to  the  United  States ;  one-fourth  to  the  person  giving 
the  information  which  has  led  to  the  seizure,  or  to  the 
recovery  of  the  fine  or  penalty,  and,  if  there  be  no  informer 
other  than  the  collector,  naval  officer,  or  surveyor,  then  to 
the  officer  making  the  seizure ;  and  the  remaining  one-fourth 
to  be  equally  divided  between  the  collector,  naval  officer,  and 
surveyor,  or  such  of  them  as  are  appointed  for  the  district  in 
which  the  seizure  has  been  made,  or  the  fine  or  penalty 
incurred,  or,  if  there  be  only  a  collector,  then  to  such  col- 
lector." The  section  then  provides  for  a  different  distribu- 
tion where  the  information  is 'given  by  the  officer  of  a  revenue 
cutter.  The  4th  section  of  the  Act  repeals  specially  two 
sections  of  two  former  Acts,  relating  to  matters  not  involving 
any  question  arising  in  this  case,  and  also  repeals  ^^  all  other 
laws,  or  parts  of  laws,  inconsistent  with,  or  supplied  by,  the 
provisions  of  this  Act,"  and  then  provides,  that  "  the  Secre- 
tary of  the  Treasury  shall  prescribe  all  needful  regulations 
to  carry  out  and  enforce  the  provisions  of  this  Act." 

These  provisions  of  the  Act  of  1867  are,  to  some  extent, 
a  substitute  for  provisions  contained  in  the  89th,  90th,  and 
Olst  sections  of  the  Act  of  March  2d,  1799,  (1  CT.  S.  Stat,  at 
Large^  695  to  697.)  The  89th  section  authorizes  the  collector, 
within  whose  district  a  seizure  is  made,  or  a  forfeiture  is 
incurred,  for  any  breach  of  that  Act,  to  receive  from  the 
Court  in  which  a  trial  is  had  of  any  issue  of  fact,  in  any  suit 
founded  on  any  such  breach;  the  sum  recovered,  after  deduct- 
ing all  proper  charges,  to  be  allowed  by  the  Court,  and 
requires  him,  on  receipt  thereof,  to  pay  and  distribute  the 
same,  without  delay,  according  to  law.  The  90th  section 
requires,  that  the  proceeds  of  sales  of  property  condemned 
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by  virtue  of  the  Act,  and  not  previouflly  bended,  shall,  after 
deducting  all  proper  charges  allowed  by  the  Court,  be  paid 
by  it  to  the  collector  of  the  district  in  which  the  seizure  or 
forfeiture  took  place,  as  directed  in  the  89th  section.  The 
91st  section  provides,  that  all  fines,  penalties,  and  forfeitures 
recovered  by  virtue  of  the  Act,  (and  not  otherwise  appro- 
priated,) "  shall,  after  deducting  all  proper  costs  and  charges, 
be  disposed  of  as  follows :  one  moiety  shall  be  for  the  use  of 
the  United  States,  and  be  paid  into  the  Treasury  thereof,  by 
the  collector  receiving  the  same ;  the  other  moiety  shall  be 
divided  between,  and  paid  in  equal  proportions  to,  the  col- 
lector, and  naval  officer  of  the  district,  and  surveyor  of  the 
port,  wherein  the  same  shall  have  been  incurred,  or  to  such 
of  the  said  officers  as  there  may  be  in  the  said  district ;  and, 
in  districts  where  only  one  of  the  said  officers  shall  have  been 
established,  the  said  moiety  shall  be  given  to  such  officer ; 
provided,  nevertheless,  that,  in  all  cases  where  such  penalties, 
fines,  and  forfeitures  shall  be  recovered  in  pursuance  of  in- 
formation given  to  such  collector  by  any  person  other  than 
the  naval  officer  or  surveyor  of  the  district^  the  one-half  of 
such  moiety  shall  be  given  to  such  informer,  and  the  remain- 
der thereof  shall  be  disposed  of  between  the  collector,  naval 
officer,  and  surveyor,  or  surveyors,  in  manner  aforesaid." 
The  section  then  provides  for  a  different  distribution  where 
any  fines,  forfeitures,  or  penalties  incurred  by  virtue  of  the 
Act  are  recovered  in  consequence  of  any  information  given 
by  any  officer  of  a  revenue  cutter.  By  the  7th  section  of  the 
Act  of  May  28th,  1830,  (4  U.  S.  Stat,  at  Large,  411,)  it  is 
provided,  that  all  forfeitures  incurred  under  that  Act  shall 
be  distributed  according  to  the  provisions  of  the  Act  of 
March  2d,  1799.  The  1st  section  of  the  Act  of  March  3d, 
1863,  (12  U.  S.  Stat  at  La/rge,  738,)  provides,  that  property 
forfeited  under  that  section,  or  its  value,  shall  be  disposed  of 

as  other  forfeitures  for  violations  of  the  revenue  laws.     The 

• 

Act  of  1846,  which  is  the  only  Act  claimed  to  have  been 
violated  in  the  present  case,  contains  no  provision  giving  any 
share  to  any  person  of  any  forfeiture  for  a  violation  of  that 
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Act,  and  no  proiision  respecting  the  disposition  of  the  pro- 
ceeds of  such  forfeiture.  I  have  been  unable  to  find  any 
proTifiion  by  statute  respecting  the  disposition  of  the  pro- 
ceeds of  a  forfeiture  under  the  Act  of  1846,  or  respecting 
shares  in  the  same,  except  the  provision  in  the  Act  of  1867. 
The  provisions  of  the  Act  of  1799  refer  solely  to  forfeitures 
for  a  breach  of  that  Act  itself.  The  Act  of  1867,  however, 
applies  to  the  proceeds  of  all  forfeitures  incurred  under  the 
provisions  of  any  laws  relating  to  the  customs.  The  Act  of 
1846  is  a  kw  rekting  to  the  customs. 

On  comparing  the  provisions  of  the  Act  of  1799  with 
those  of  the  Act  of  1867,  in  the  particulars  above  recited, 
the  following  results  appear :  In  respect  to  the  channel  of  dis- 
tribution, by  the  former  Act,  the  Court  is  to  pay  the  net 
amount  remaining,  after  the  deduction  of  proper  charges,  to 
the  collector  of  the  district,  and  he  is  to  "  pay  and  distribute 
the  same  without  delay,  according  to  law  ; "  by  the  latter  Act, 
it  is  not  provided  to  whom  the  Court  shall  pay  the  net 
amount,  but  it  is  provided  that  the  net  amoimt  shall  "  be  paid 
into  the  Treasury  of  the  United  States,  and  distributed  under 
the  direction  of  the  Secretary  of  the  Treasury,"  in  the  pro- 
portions, and  to  the  persons,  designated  by  the  Act,  the  Act 
not  stating  by  whom  it  shall  be  paid  into  the  Treasury.  The 
Secretary  of  the  Treasury  is  required,  by  the  latter  Act,  to 
distribute  the  amount  according  to  law,  quite  as  much  as  the 
collector  is  required,  by  the  former  Act,  to  distribute  the 
amount  according  to  law.  The  amount  is  required,  by  the 
fonner  Act,  to  be  distributed  under  the  direction  of  the  col- 
lector, quite  as  much  as  it  is  required  by  the  latter  Act  to  be 
distributed  under  the  direction  of  the  Secretary  of  the  Treas- 
ury. The  provision,  in  the  latter  Act,  that  the  Secretary  of 
the  Treasury  shall  prescribe  all  needful  regulations  to  carry 
out  and  enforce  the  provisions  of  the  Act,  (the  2d  and  3d  sec- 
tions of  which  relate  to  the  seizure  of  books  and  papers  in 
cases  of  fraud  on  the  revenue,  and  to  the  enforcement  of  liens 
for  freight  on  imported  merchandise  in  the  custody  of  oflScers 
of  the  customs,)  gives  to  the  Secretary  no  greater  power,  in 
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respect  to  preecribing  regulations  in  reference  to  the  distribu- 
tion of  the  proceeds  of  forfeitures,  than  the  collector  had  in 
the  same  respect,  under  the  former  Act,  in  subordination  to 
his  superior  officers,  or  1:han  the  Secretary  himself  had,  under 
that  Act.  The  4th  section  of  the  Act  of  1867  only  repeals 
laws  and  parts  of  laws  that  are  inconsistent  with,  or  supplied 
by,  the  provision^  of  the  Act  of  1867.  In  respect  to  forfeit- 
ures for  breaches  of  the  Act  of  1799,  the  provision  of  that 
Act,  which  requires  the  payment  by  the  Court  to  the  col- 
lector, of  the  net  proceeds  of  such  forfeitures,  is  not  incon- 
sistent with,  or  supplied  by,  any  provision  of  the  Act  of  1867, 
In  respect  to  such  net  proceeds,  the  proper  construction  of 
the  Act  of  1867  is,  that  the  Court  is  still  to  pay  to  the  col- 
lector, under  the  89th  and  90th  sections  of  the  Act  of  1799, 
the  amount  recovered,  after  deducting  all  proper  charges 
allowed  by  the  Court.  The  collector  is  then  to  deduct,  in 
proper  cases,  the  amount  representing  duties,  named  in  the 
Act  of  1867,  and  any  other  lawful  charges,  and  is  to  pay  the 
residue  into  the  Trieasury  of  the  United  States.  There  is 
nothing,  in  the  Act  of  1867,  which  takes  away  the  right  given 
to  the  coUedkor,  by  the  Act  of  1799,  to  receive  from  the  Court 
the  proceeds  of  forfeitures  for  breaches  of  that  Act.  So,  also, 
with  regard  to  forfeitures  under  the  Acts  of  1830  and  1863, 
and  under  any  other  Acts  which  adopt  the  mode  of  disposi- 
tion of  forfeitures  prescribed  by  the  Act  of  1799.  In  regard 
to  the  duties  mentioned  in  the  Act  of  1867,  the  collector  is 
the  proper  person,  and  the  only  proper  person,  to  ascertain  the 
proper  amount  representing  the  duties,  and  it  is  iippossible 
that  that  amount  can  be,  as  the  Act  of  1867  requires,  "  cred- 
ited in  the  accounts  of  the  collector,  as  duties  received,"  un- 
less the  collector  receives  the  amount,  so  as  to  credit  the 
United  States  with  it  in  his  accounts,  as  duties  received.  I 
think  that  the  Act  of  1867  intends,  that  the  collector  shall 
receive  from  the  Court  the  whole  amount,  and  not  merely  an 
amount  equal  to  the  duties.  The  Act  evidently  recognizes 
the  then  existing  practice,  and  assumes  that  the  collector  will 
receive  from  the  Court  the  proceeds,  less  the  lawful  charges 
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and  expenses  which  the  Court  may  allow  to  be  deducted  from 
the  proceeds  while  in  Comi;,  and  in  substance  provides,  that 
he  shall  ascertain  the  duties,  if  any,  and  retain  them,  and 
then,  instead  of  distributing  the  balance  himself,  shall  pay  it 
into  the  Treasury  of  the  United  States.  And  there  is  no  rea- 
son for  any  diflferent  mode  of  procedure  in  the  case  of  a  for- 
feiture for  a  violation  of  the  warehousing  Act  of  1846,  nor  is 
there  any  thing  in  the  Act  of  1867  to  indicate  that  the  col- 
lector is  not  to  receive  the  proceeds  of  such  a  forfeiture. 
There  may  be  duties  to  be  ascertained  and  retained  by  the 
collector,  in  cases  under  the  Act  of  1846,  quite  as  much  as  in 
cases  under  the  Act  of  1799,  or  under  any  other  customs  Act. 
The  effect  of  the  change  made  by  the  Act  of  1867,  in  regard 
to  the  channel  of  distribution,  is  merely  to  substitute  the 
Treasury  of  the  United  States  for  the  coffers  of  the  collector, 
as  a  place  of  deposit  for  the  money,  when  nothing  is  left  to  be 
done  in  regard  to  it  but  to  distribute  it,  and  to  substitute  the 
Secretary  of  the  Treasury  for  the  collector,  as  the  ministerial 
agent  of  distribution.  In  regard  to  the  distributees,  both 
Acts  give  the  same  quantum,  one-half,  to  the  United  States ; 
the  Act  of  1799  divides  the  other  half  equally  among  the  col- 
lector, the  naval  oflScer,  and  the  surveyor,  except  that,  where 
some  person  other  than  the  naval  officer  or  the  surveyor  is  in- 
former to  the  collector,  such  informer  receives  a  moiety  of 
such  other  half,  and  the  other  moiety  thereof  is  divided  equally 
among  the  collector,  the  naval  officer  and  the  surveyor ;  the 
Act  of  1867  gives  one-fourth  of  the  whole  to  the  informer, 
and,  if  there  be  no  informer  other  than  the  collector,  the  naval 
officer,  or  the  surveyor,  then  to  the  officer  making  the  seizure, 
and  directs  that  the  remaining  one-fourth  shall  be  equally 
divided  among  the  collector,  the  naval  officer,  and  the  sur- 
veyor. Where  an  officer  of  a  revenue  cutter  is  the  informer, 
the  distributees  and  their  shares  are  the  same,  under  the  two 
Acts. 

Such  being  the  state  of  the  law  on  this  subject,  and  the 
money  before  named  being  in  Court,  in  this  case,  D.  Henry 
Bnrtnett  presents  a  petition  to  this  Court,  setting  forth  that 
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he  is  the  person  who  gave  the  information  which  led  to  the 
recovery  in  this  case ;  that  he  claims  an  interest,  as  informer, 
in  said  money ;  that  five  other  persons,  named  Davis,  Web- 
ster, Wiggin,  Giles,  and  Hefl3[in,  also  claim  to  have  given 
information  of  the  character  aforesaid,  and  claim  to  be  informers 
herein ;  and  that  the  petitioner  has  served  notice  of  his  claim, 
as  such  informer,  on  the  collector  and  on  the  United  States 
Attorney.  The  prayer  of  the  petition  is,  that  the  Court 
will  refer  it  to  a  commissioner  of  the  Court,  to  take  proof  of 
the  facts,  and  of  the  respective  claims  and  rights  of  the  sev- 
eral persons  claiming  to  be  the  informers  herein,  as  such 
claimants,  and  report  the  same  to  this  Court,  with  his  opinion 
thereon,  as  to  who  is  or  are  the  informer  or  informers  herein. 
Notice  of  the  presentation  of  the  petition  has  been  served 
"on  the  United  Statps  Attorney,  and  on  the  collector,  and  on 
the  other  persons  named  as  claiming  to  be  informers.  It  is 
-contended  on  the  part  of  the  petitioner,  that  the  Court  has 
jurisdiction  to  determine  the  question,  as  to  who  is  or  are  the 
person  or  persons  entitled,  as  informer  or  informers,  to  share 
in  the  money.  The  Attorney  for  the  United  States  denies 
the  jurisdiction  of  the  Court,  and  contends,  that,  under  the 
Act  of  1867,  the  Secretary  of  the  Treasury  has  the  exclusive 
power  to  determine  who  is  the  informer.  On  the  part  of  the 
petitioner,  it  is  urged  that,  independently  of  the  Act  of  1867, 
the  Court  has  inherent  jurisdiction  to  determine  all  claims  to 
moneys  which  are  in  Court,  and  that  such  jurisdiction  is  not 
taken  away  by  the  Act  of  1867 ;  that,  under  the  Act  of  1799, 
and  kindred  Acts,  it  has  always  been  held,  by  the  Courts  of 
the  United  States,  that  they  have  jurisdiction  to  examine  and 
decide  contested  claims  to  the  proceeds  of  forfeitures  imder 
the  Act,  while  such  proceeds  are  still  in  Court,  and  to  direct 
in  what  manner  they  shall  be  distributed ;  that,  it  having 
been  so  held  in  respect  to  the  Act  of  1799,  there  is  nothing 
in  the  Act  of  1867  taking  away  or  affecting  such  jurisdic- 
tion; that  the  Act  of  1867  confers  no  authority  on  the  Secre- 
tary of  the  Treasury  to  determine  or  adjudicate  who  the 
informer  is,  in  case  of  a  dispute ;  that,  in  such  a  case,  a  resort 
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muBt  be  had  to  a  proper  judicial  tribunal ;  that  the  Secretary 
of  the  Treasury  has  no  judicial  functions ;  and  that  the  Act  of 
1867  merely  makes  him,  instead  of  the  collector,  the  minis- 
terial officer  for  paying  over  the  money  to  such  persons  as  the 
proper  judicial  tribunal  declares  are  entitled  to  it  under  that 
Act. 

A  similar  question  came  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kew  Jersey,  in  1824,  in  the 
ease  of  Westeot  v.  Bradford,  (4  Wash.  C.  C.  B.  492.)  In 
that  case,  there  was  a  forfeiture  decreed  by  the  District  Court 
for  New  Jersey,  of  certain  property,  for  violations  of  the  Act 
of  1799.  While  the  proceeds  of  the  forfeiture  were  in  that 
Court,  Bradford  presented  to  it  a  petition,  setting  forth,  that 
the  condemnation  took  place  in  pursuance  of  information 
given  by  him  to  the  collector,  and  praying  for  the  payment 
to  him  of  the  informer's  share,  one-quarter,  given  by  the  9lBt 
section  of  the  Act.  The  District  Court  made  a  decree,  estab- 
lishing the  daim  of  Bradford,  as  informer,  and  directing  that 
the  money  in  Court  be  paid  to  the  then  collector,  to  be  dis- 
posed of  by  him  as  directed  by  the  decree.  The  decree  dis- 
posed, finally,  of  the  whole  fimd  remaining  in  Court,  as  con- 
cerned all  the  parties  interested  in  it — the  United  States,  the 
collector  who  made  the  seizure,  and  the  informer — Cleaving 
nothing  to  be  done  but  to  execute  the  decree.  The  collector 
appealed  to  the  Circuit  Court  from  the  decree.  The  Circuit 
Court  held,  that  the  petition  of  Bradford  was  an  original  suit, 
from- the  decree  in  which  an  appeal  would  lie.  An  objection 
was  taken,  in  the  Circuit  Court,  to  the  power  of  the  District 
Court  to  direct  a  distribution  of  the  proceeds  of  the  forfeiture 
remaining  in  Court.  This  objection  was  put  on  the  ground, 
that  the  89th  section  of  the  Act  of  1799,  which  authorized  the 
collector  to  receive  from  the  Court,  or  its  officer,  the  sums 
recovered,  after  deducting  costs  and  charges,  and  enjoined 
upon  him  the  duty  of  making  the  distribution,  was  imper- 
ative on  the  Court,  and  ousted  its  general  jurisdiction  to 
make  the  distribution.  But  the  Court  (Mr.  Justice  Wash- 
ington delivering  the  opinion)  held,  that  the  89th  section 
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« 

There  ia  nothing  in  the  Act  of  March  8d,  1861,  (9  IT.  S,  Stat,  at  Large,  629,) 
which  jostifieB  a  collector  of  customs  in  requiring  an  importer  of  foreign  mer- 
chandioe  to  add  to  his  inyoice,  as  forming  part  of  the  dutiable  value  of  such 
merchandise,  charges  for  inland  or  coastwise  transportation,  whether  by  land 
or  water,  of  such  merchandise,  from  the  place  of  its  production  or  manufac- 
ture to  another  place,  before  it  leaves  its  foreign  port  of  shipment,  for  the 
United  States. 

A  charge  for  commissions,  at "  the  usual  rates,**  forms  part  of  such  dutiable 
yalue.  This  charge  must  be  made,  whether  the  importer  has  paid  any  com- 
missions  or  not ;  and  a  charge  for  commissions  at  a  rate  higher  than  the  usual 
rate,  cannot  be  made,  even  though  the  importer  has  paid  a  higher  rate. 

The  charge  for  "  costs  and  (marges**  must  include  those  actually  paid,  and  nothing 
more,  and  it  is  not  lawful  to  insert  an  arbitrary  estimate. 

Under  the  Act  of  March  8d,  1857,  (11  U.S.  Slat,  at  Large,  192,)  a  valid  pro- 
spective protest  against  the  payment  of  duties,  made  on  a  particular  importa- 
tion of  merchandise,  and  expressing  the  inteiftion  of  the  importer  that  the 
protest  shall  apply  to  all  future  similar  importations  made  by  him,  is  valid  as 
to  subsequent  importations  of  similar  merchandise  on  which  like  duties  are 
exacted. 

A  protest  against  paying  duties  on  costs  and  charges,  because  the  goods  were 
invoiced  "free  on  board,**  is  insufficient^  unless  the  words  "free  onboard* 
are  found  in  the  invoice. 

A  protest  against  paying  duties  on  2^  per  cent,  commission,  because  no  conmnis- 
sion  was  paid,  is  insufficient,  it  being  immaterial  whether  any  conmiission  was 
paid  or  not. 

Under  the  provision  of  the  6th  section  of  the  said  Act  of  March  8d,  1867,  which 
declares  that  the  dedsion  of  the  coUector,  unless  appealed  from,  shall  be  final 
and  conclusive  as  to  the  liability  of  goods  to  duty  or  their  exemption  there- 
from, it  is  not  necessary  that  the  importer  should  appeal  from  the  decinon  of 
the  collector  requiring  the  addition  to  the  invoice  of  illegal  charges  for  inland 
freight,  and  commissions,  and  costs  and  charges,  in  order  to  prevent  such  de- 
dsion from  being  final. 

(Before  Smallet,  J.,  Sonthem  District  of  New  York,  March  8d,  1868.) 

This  was  an  action  against  the  collector  of  the  port  of 
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New  York,  to  recover  back  duties  paid  under  protest,  and 
which  were  alleged  by  the  plaintiffs  to  have  been  illegally  ex- 
acted by  the  defendant,  on  sundry  importations  of  goods  from 
Europe.  It  now  came  up  for  a  second  trial,  having  been  once 
tried  in  December,  1866.  On  the  first  trial,  all  the  questions 
now  raised  were  passed  upon  by  the  Court,  except  the  ques- 
tion as  to  the  construction  and  application  of  some  of  the  pro- 
tests. A  verdict  was  rendered  for  the  plaintiffs,  and  a  refer- 
ence was  ordered  to  adjust  the  amount  of  the  recovery.  The 
adjustment  was  made,  the  report  of  the  referee  was  filed,  ex- 
ceptions to*  such  report  were  taken,  and,  after  a  hearing  there- 
on, judgment  was  entered  for  the  plaintiffs.  The  defendant 
excepted  to  various  rulings  made  by  the  Court  at  the  trial 
and  on  the  exceptions  to  the  report  of  the  referee.  When 
the  case  was  in  readiness  to  be  taken  to  the  Supreme  Court, 
by  the  defendant,  by  writ  of  error,  the  parties  agreed  to  set 
aside  all  the  proceedings,  and  that  a  new  trial  should  be  had. 
It  now  took  place  before  Judge  Smalley  and  a  jury. 

In  charging  the  jury,  Smallet,  J.,  said : 

This  case  depends,:  almost  exclusively,  upon  legal  ques- 
tions. It  is,  virtually,  an  action  against  the  Government. 
No  execution  can  issue  against  the  collector,  unless,  in  the 
opinion  of  the  Court,  he  acted  in  bad  faith,  or,  in  the  language 
of  the  law,  "  without  probable  cause."  Against  any  errors  of 
judgment,  or  erroneous  constructions  of  law,  the  collector,  as 
the  law  now  stands,  is  protected. 

The  plaintiffs  claim,  in  substance^  that,  commencing  in 
July,  1857,  and  continuing  through  a  period  of  years,  until 
1861,  during  nearly  the  entire  time  while  the  defendant  held 
the  office  of  collector  of  the  port  of  New  York,  they  were 
in  the  habit  of  importing  merchandise  from  various  places  on 
the  continent  of  Europe ;  that,  when  they  presented  their  in- 
voice and  their  entry,  at  the  custom  house,  to  the  entry  clerk, 
whose  duty  it  was  to  superintend  and  take  charge  of  that 
branch  of  the  business,  they  were  told  that  they  must  add 
certain  specific  items ;  that,  in  some  cases,  they  were  told  they 
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mnfit  add  a  larger  amount  for  commifisionB  than  thej  admitted 
they  were  liable  to  pay — a  larger  amount  than  that  which 
they  say  was  the  ^'uBual  rate"  under  the  law;  that  they 
were  compelled,  also,  to  add  certain  fixed  and  arbitrary  Bums 
for  inland  transportation,  and  port  charges,  and  other,  costs  of 
various  kinds ;  that,  when  they  remonstrated  with  the  officers 
against  doing  so,  they  were  informed  that,  unless  they  made 
these  additions,  the  entry  would  not  be  received ;  and  that,  in 
consequence  of  this,  and  for  the  purpose  of  obtaining  posses- 
sion of  their  goods,  they  made  the  entries  as  required,  protest- 
ing against  the  payment  of  extra  charges  for  commissions,  and 
for  other  items.  The  plaintiffs  claim,  that  their  evidence 
tends  to  prove,  (1.)  That,  in  some  cases,  they  paid  no  freight 
or  charges  of  any  kind,  and  that  the  goods  were  "  free  on 
board;"  (2.)  That,  in  other  cases,  they  were  compelled  to 
add  an  arbitrary  sum  for  costs  and  charges — ^more  than  the 
amount  paid  by  them,  although  they  paid  something ;  (3.) 
That  they  were  compelled  to  add  to  their  invoices,  internal 
freight ;  (4.)  That  they  were  compelled  to  pay  duties  on  an 
extra  charge  for  commissions,  above  the  usual  rate  of  commis- 
sions in  the  markets  in  which  the  goods  were  purchased ;  and, 
(5.)  That  they  duly  protested  against  these  exactions,  and  only 
submitted  to  them  for  the  purpose  of  obtaining  possession  of 
their  goods.  The  defendant  resists  the  recovery,  on  the 
ground  that  inland  freight  was  properly  added  to  the  invoice, 
under  the  Act  of  March  3d,  1851,  (9  JJ.  S,  Stat,  at  La/rge^ 
629,)  and  that  the  other  costs  and  charges  were  proper  and 
legal,  under  the  Treasury  instructions  and  the  law. 

The  question  as  to  inland  freight  has  been  a  good  deal  dis- 
cussed, and  there  has,  undoubtedly,  been  some  diversity  of 
opinion  in  regard  to  it.  On  the  1st  of  February,  1856,  Mr. 
Guthrie,' then  Secretary  of  the  Treasury,  issued  Treasury  regu- 
lations to  collectors  of  the  customs,  in  which  he  says: 
"  Freight  or  transportation  from  the  foreign  port  of  shipment 
to  the  port  of  importation,  is  not  a  dutiable  charge.  In  cases, 
therefore,  of  goods  arriving  in  the  United  States,  after  having 
been  first  transported  from  the  place  of  their  production  or 
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mftTinfitctnre  to  another  port  or  place,  whether  in  the  same  or 
another  conntry,  by  land  or  by  water,  and  thence  transhipped 
for  the  United  States,  provided  satisfactory  evidence  be  ad- 
duced to  the  collector  of  customs  at  the  port  where  the  goods 
shall  arrive,  that  they  were  originally  shipped  with  the  bond 
fide  intention  of  having  them  transported  to  a  port  in  the 
United  States,  as  their  final  port  of  destination,  no  dutiable 
costs  or  charges  will  have  accmed,  either  on  the  transportation 
fix)m  the  first  to  the  intermediate  port,  or  while  remaining  in 
or  leaving  the  latter,  the  voyage  or  transportation  being  re- 
garded as  continuous  from  the  country  whence  originally  ex- 
ported  in  good  faith,  on  a  declared  destination  for  a  port  and 
parties  in  the  United  States."  This  construction  was  thus 
early  given  to  this  Act  by  the  Treasury  Department. 

The  question  came  before  the  Circuit  Court  in  California, 
in  GHhb  v.  WatihingUm^  (1  McAllister's  Eep.y  430,)  in  Jidy, 
1868.  The  Court  consisted  of  Judges  McAllister  and  Hoff- 
-man,  and  the  opinion  was  that  of  the  full  bench.  The  ques- 
tion was  carefully  considered,  and  the  Court  says,  that  charges 
for  the  transportation  of  goods  from  the  interior  of  the  coun- 
try, by  railroad  or  water  carriage,  incurred  prior  to  the  time 
of  exportation,  cannot  be  added  to  the  value  of  the  goods,  to 
be  ascertained  in  the  manner  prescribed  by  the  Act  of  March 
3d,  1851. 

The  same  question  was  raised  in  this  Court,  at  the  April 
term,  1860,  in  Strcmge  v.  Redfidd^  and  a  series  of  other  cases, 
in  all^  of  which  the  plaintiffs  recovered.  A  question  was 
raised  in  those  cases,  as  to  the  sufficiency  of  the  protests,  which 
was  ai^ued  at  the  October  .term,  1860,  but  the  Court  decided 
them  to  be  sufficient,  and  the  judgments  were  paid. 

A  Treasury  circular  was  issued  on  the  21st  of  May, 
1863,  while  the  present  Chief  Justice  of  the  United  States 
was  Secretary  of  the  Treasury,  reaffirming  the  principle  laid 
down  in  the  Treasury  regulations  of  1856,  and  in  accordance 
with  the  decision  of  the  Court  in  Oihb  v.  Washvn^ton. 

It  is,  undoubtedly,  true,  that  the  action  of  the  Treasury 
Department  has  not   been   uniform  upon  this  subject.    It 
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appears  that,  in  some  cases,  both  coastwise  and  inland  freights 
have,  by  order  of  the  Treasury  Department,  been  added,  to 
make  dutiable  value.  The  Courts,  however,  as  soon  as  the 
question  was  brought  before  them,  decided  that  coastwise 
freight  was  not  dutiable  ;  and  I  think  that  the  correctness  of 
that  decision  has  never  been  questioned,  except  upon  this 
trial,  and  has  been  invariably  acquiesced  in  by  the  Treasury 
Department.  It  appears  that  different  Secretaries  have,  at 
different  times,  ordered  duties  to  be  refunded,  that  were  paid 
on  charges  for  freight  from  Nantes  to  Paris,  from  Manchester 
and  Glasgow  to  Liverpool,  and  from  Buenos  Ayres,  via 
Montevideo,  to  New  York.  This  last  question  was  decided 
by  Mr.  Justice  Nelson  and  Judge  Betts,  in  WiUmr  v.  Zaw- 
renoe,  (2  Blatchf.  O.  C.  JR.,  314.) 

But,  it  is  claimed  that  there  is  a  difference  between  inland 
freight  and  water  freight.  No  reason  has  been  assigned  for 
any  such  distinction,  and  I  cannot  conceive  of  any.  It  must 
be  purely  arbitrary.  Why  should  duty  be  charged  on  goods, 
sent  by  rail  from  Nantes  to  Havre,  when  it  cannot  be  if  they 
are  sent  down  the  Loire  ?  And  what  difference  does  it  make 
whether  goods  are  forwarded  from  Glasgow  to  Liverpool,  for 
New  York,  by  rail  or  down  the  Clyde  ?  I  think  that  there 
is  nothing  in  the  Act  of  March  3d,  1851,  nor  any  sound 
reason,  to  warrant  any  such  distinction.  The  policy  of  the 
Tariff  Acts  is,  to  equalize  the  duties  on  goods  of  similar  de- 
scriptions ;  and,  to  interpolate  this  arbitrary  distinction  into 
the  law  would,  in  many  cases,  defeat  that  object.  The  present 
Secretary  of  the  Treasury,  in  his  Circular  of  April  16th',  1867, 
abolishes  aU  distinction  between  inland  land  and  water  car- 
riage, as  to  charges  for  freight  on  merchandise  imported  from 
the  adjoining  British  Provinces  into  the  United  States,  which 
shows  that  he,  too,  regards  this  arbitrary  distinction  as  un- 
founded and  unjust.  I  am  satisfied,  therefore,  that,  the 
charges  added  for  inland  freight  were  made  in  violation  of 
law,  and  ought  to  be  refunded. 

Then,*as  to  commissions.    The  statute  requires  the  charge 
to  be  of  "  the  usual  rates."    This  term  has  received  a  judicial 
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constmction.  K  it  had  not,  it  would  seem  to  be  very  diffi- 
cult for  lawyers  to  differ  upon  the  subject.  There  seems  to 
be  room  for  but  one  opinion.  It  is  not  what  the  importer 
may  have  paid  as  conmiissions.  He  may  have  procured  his 
goods  without  paying  any  commissions ;  but  he  will  still  be 
liable  for  a  charge  for  commissions,  and  must  pay  the  duty 
upon  it.  On  the  other  hand,  he  may  have  paid  much  more 
than  the  usual  rate  of  commissions.  But  he  is  not  bound  to 
pay  duty  on  more  than  the  usual  rate,  because  that  is  the 
sum  fixed  by  law.  What  the  usual  rate  is,  is  a  question  of 
fiict. 

The  costs  and  charges  actually  paid,  if  not  included  in  the 
invoice,  should  undoubtedly  be  added.  The  officers  of  the 
enstoms  have  no  more  right  than  the  -merchant  has  to  make 
an  arbitrary  estimate,  for  the  purpose  of  convenience.  The 
merchant  is  bound  to  enter  the  costs  and  charges,  as  they 
were  paid.  K  none  were  paid,  if  the  goods  were  delivered 
^'  free  on  board,"  then,  as  has  been  repeatedly  held  in  this 
Court,  the  importer  is  not  liable  for  any,  for  the  reasbn  that 
these  charges  entered  into,  and  constituted  a  part  of,  the 
market  value  of  the  goods.  This  point  has  been  repeatedly 
decided  by  Mr.  Justice  Nelson,*  the  presiding  judge  of  tliis 
Court,  and  by  Judges  Betts,  Hall,  IngersoU,  and  Shipman, 
and  by  myself. 

Therefore,  so  far  as  this  class  of  cases  is  concerned,  when- 
ever it  appears,  upon  examination,  that  inland  freight  has 
been  added  to  the  invoice,  or  that  the  plaintiff  has  been  com- 
pelled to  pay  duties  on  extra  commissions,  or  that  costs  and 
charges  have  been  added  to  a  larger  amount  than  have  been 
paid,  it  follows  that  the  duties  exacted  upon  such  additions 
were  illegally  exacted,  and  ought  to  be  refunded. 

The  second  objection  taken  by  the  defendant  is,  that  there 
were  no  protests  sufficient  to  entitle  the  plaintiff  to  recover 
in  this  case.  The  Act  of  February  26th,  1845,  (5  U.  S.  Stat. 
at  Large^  ^^^^  required  the  protest  to  be  made  at  or  before 
the  payment  of  the  duties.  The  Act  of  March  3d,  1857, 
(11  TJ.  S.  Stat,  at  Zarge^  195,)  under  which  these  entries 
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were  made,  changes  the  expression,  "protest,"  but  nses  lan- 
guage very  similar,  and  says  that  the  act  must  be  done  within 
ten  days  after  the  entry  of  the  goods.  The  language  of  the 
Act  of  March  8d,  1857,  as  to  what  the  protest  must  contain, 
is  precisely  like  the  language  of  the  Act  of  February  26th, 
1846,  the  later  Act  being,  probably,  copied  from  the  earlier 
one,  and  provides  that  the  protest  shall  set  forth,  distinctly 
and  specifically,  the  grounds  of  objection  to  the  payment  of 
the  duties,  so  that  the  collector  may  know  the  reason  of  the 
protest. 

But,  it  is  objected  that,  in  some  of  these  cases,  there  were 
no  protests  filed  at  the  time,  or  even  within  the  ten  days.  It 
is  conceded,  however,  that  there  had  been  previous  protests 
filed,  which  claimed  to  be  prospective  and  continuous,  and 
which  the  merchants  intended  to  be  so.  In  these  protests 
they  say :  "  You  are  hereby  notified  that  we  desire  and  intend 
this  protest  to  apply  to  all  future  similar  importations  made 
by  us» ' 

Thd  question  of  prospective  protests  has  undergone  a 
good  deal  of  discussion  in  the  Courts ;  but  it  seems  to  be 
now  well  settled,  so  far,  at  least,  as  this  Circuit  is  concerned. 
The  first  time  that  this  question  arose,  whether  a  protest  of 
this  kind,  a  prospective  or  continuous  protest,  was  valid  as  to 
subsequent  importations,  was  in  the  Circuit  Court  for  the 
District  of  Maryland,  before  Chief  Justice  Taney,  in  the  case 
of  Brune  v.  Marriott^  which  appears  to  have  been  tried  in 
April,  1849.  The  question  was  discussed  before  the  Chief 
Justice  by  a  very  able  lawyer,  Mr.  Reverdy  Johnson,  who 
maintained  that  the  protest  was  invalid  and  insufficient.  But 
the  Chief  Justice,  after  examining  the  question,  decided  that 
the  protest  was  clearly  sufficient,  and  said  that  there  was 
nothing  in  the  letter  of  the  law,  or  in  its  reai^on  or  spirit, 
which  required  a  protest  to  be  attached  to  every  particular 
entry  that  was  made.  That  case  of  Brune  v.  Ma/rrioU  went 
up,  by  writ  of  error,  to  the  Supreme  Court  of  the  United 
States,  and  was  there  decided  at  the  December  Term,  1849. 
It  is  reported  as  MarrioU    v.    Brunei  in  9  Howa/rdj  619. 
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The  question  was  again  pressed  npon  the  Supreme  Court,  by 
Mr.  Beverdy  Johnson,  with  his  usual  ability,  as  the  report 
of  the  case  will  show.  Mr.  Justice  Woodbury  delivered  the 
opinion  of  the  Court,  sustaining  the  opinion  of  the  Chief 
Justice,  and  saying  that  the  protest  must  be  held  to  be  ralid.^ 
So  fiir  as  appears  from  the  report,  this  was  the  unanimous 
opinion  of  the  Supreme  Court.     This  was  in  May,  1850. 

The  question  came  up  before  Mr.  Justice  [N'elson  and 
Judge  Betts,  in  this  Court,  in  ^N'ovember,  1855,  in  the  case  of 
^eegrrum  v.  Maxwell^  (3  Blatchf,  C.  C.  JR.,  365.)  In  the 
opinion,  which  was  given  by  Judge  Betts,  but  was  the  opinion 
of  the  fhll  bench,  the  case  of  Marriott  v.  Brune  is  referred 
to,  and  the  principle  is  established,  that  a  prospective  protest 
of  this  kind  is  sujSicient  to  entitle  the  merchant  to  recover 
back  duties  illegally  exacted  from  him.  This  ruling  has  been 
foDowed,  in  this  Court,  in  very  many  instances,  among  which 
is  the  recent  case  of  Fowler  v.  Redfiddy  which  is  not  reported, 
but  was  decided  by  Mr.  Justice  IS^elson,  as  lately  as  Decem- 
ber, 1862 ;  and  this  view  seems  to  have  been  regarded  as  the 
settled  rule  in  this  Court.  Certainly,  I  have  so  understood  it 
myself,  in  disposing  of  this  class  of  cases ;  and  it  must  be  re- 
.gurded  as  settled  in  this  Circuit,  if  not  throughout  the  United 
States. 

I  am  at  a  loss  myself  to  conceive  how  a  distinction  can  be 
drawn  between  this  class  of  prospective  protests,  and  the 
protest  that  was  made  in  the  case  of  Brums  v.  Ma/rriott ;  for, 
clearly,  the  protest  in  this  case  is  quite  as  distinct  and  specific 
as  the  protest  in  that  case,  if  not  more  so,  when  we  compare 
them. 

Another  suggestion  may,  and  perhaps  ought  to,  be  made. 
All  the  protests  in  the  cases  referred  to,  were  made  under  the 
Act  of  February  26th,  1845,  the  language  of  which,  as  we  have 
already  seen,  is  adopted  in  the  Act  of  March  3d,  1857,  to  de- 
scribe the  character  of  the  protest  and  the  circumstances 
under  which  it  may  be  made.  The  Act  of  1857  does  not  use 
the  word  "  protest,"  but  uses  another  phrase.  The  protests 
in  the  cases  referred  to,  having  been  made  prior  to  the  passage 
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of  the  Act  of  1857,  it  is  hardly  to  be  Bupposed  that  the  emi- 
nent lawyers  in  both  branches  of  Congress,  when  they  adopted, 
in  the  Act  of  1857,  the  language  of  the  Act  of  1845,  did  not 
know  what  construction  the  Courts  had  given  to  that  lan- 
guage. It  cannot  be,  that  the  Supreme  Court  decided  this 
question  in  1850,  and  that  this  legislation  took  place  six  years 
^erward,  in  ignorance  of  such  decision.  K  it  had  been  the 
design  of  Congress  to  change  the  construction  which  the 
Govemment  and  the  Courts  had  given  to  the  language  used 
in  the  Act  of  1845,  it  is  very  natural  to  suppose  that  they 
would  have  used  different  language,  in  the  Act  of  1857,  in 
order  to  indicate  such  design. 

There  is  but  one  case,  so  far  as  I  am  aware,  in  which  the 
decision  in  Marriott  v.  Brune  has  been  criticised ;  and  that 
is  the  case  of  Wa/rren  v.  Peaslee^  (2  Curtis  C.  C.  H.y  231,) 
where  Mr.  Justice  Curtis,  in  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts,  ruled  that  the  protest  was  insufficient. 
He  attempted  to  draw  a  distinction  between  the  case  of  Mar- 
riott *  V.  Brune  and  the  case  before  him.  I  must  confess, 
however,  that  it  seems  to  me  to  be  a  distinction  without  a  dif- 
ference. The  principle  in  each  appears  to  be  precisely  the 
same. 

But,  if  there  were  no  judicial  decisions  upon  the  subject, 
the  same  result  would  be  reached  by  reasoning.  What  is  the 
object  of  the  legislation  providing  for  a  protest  ?  It  is,  that 
the  collector  shall  be  advised,  distinctly  and  specifically,  what 
it  is  which  the  merchant  insists  he  ought  not  to  pay,  and  what 
it  is  against  which,  as  an  illegal  exaction,  he  protests,  and 
what  it  is  for  which  he  intends  to  hold  the  collector  respon- 
sible, under  the  law.  Why  is  it  necessary  to  repeat  the  pro- 
test? This  case  furnishes  a  very  fair  illustration.  Here  is  a 
merchant,  making  some  five  hundred  entries  in  this  port,  of 
precisely  the  same  character,  at  least  one  every  week  in  the 
year,  and  perhaps  more.  What  sound  reason  is  there  for  com- 
pelling him  to  go  through  the  formula  of  saying,  in  each  one 
of  these  cases,  "  I  protest,"  when  he  has  told  the  collector,  in 
the  first  case,  that  he  protests  against  that  and  against  all 


MARCH,  1868.  57 


Hatton  V.  ScheU. 


siinilar  exactions  i  I  am  at  a  loss  to  see  that  any  good  purpose 
would  be  answered  by  adopting  such  a  construction. 

The  protest  must  set  forth  distinctly,  specifically  and  truly, 
the  objection  to  the  payment  of  the  duty,  so  that  the  collector 
may  know  what  the  merchant  claims,  and  why  he  makes  the 
daim.  In  some  of  the  protests,  in  this  case,  the  protest  is 
against  paying  duties  on  costs  and  charges,  because  the  goods 
were  invoiced  "  free  on  board,"  when,  by  examining  the  in- 
Toice^  it  appears  that  the  words  "  free  on  board  "  are  not  there. 
Such  a  protest  is  insufficient,  because  the  invoice  shows  that 
the  statement  made  in  it  is  untrue,  although  it  might  have 
heen  good,  if  it  had .  merely  said,  "  free  on  board,"  omitting 
the  word  "  invoiced."  Others  of  the  protests  are  against  pay- 
ing duties  on  two  and  one-half ^er  cent  commission,  because  no 
commission  was  paid.  That  is  insufficient,  because  it  is  imma- 
terial whether  any  commission  was  paid  or  not.  The  duty 
was  payable  on  the  usual  rate  of  commission.  All  such  claims, 
therefore,  the  adjuster  will  disallow. 

In  relation  to  inland  freight,  it  is  immaterial  whether  the 
invoice  shows  that  the  goods  were  "  free  on  board  "  or  not ; 
for,  as  we  have  already  seen,  inland  freight  was  no  more  du- 
tiable than  coastwise  or  ocean  freight. 

The  third  objection  made  to  the  recovery  in  this  case  is, 
that  no  appeal  was  taken  to  the  Secretary  of  the  Treasury, 
under  the  5th  section  of  the  Act  of  March  3d,  1857.  In 
giving  a  construction  to  that  Act,  it  is  perhaps  well  and  wise 
'  to  consider  the  purpose  of  it.  That  it  is  a  severe  Act,  one  that 
was  intended  to,  and  does,  limit  and  restrict  the  common  law 
and  equitable  rights  of  the  merchant,  all  must  agree.  It  is  a 
well-settled  rule  of  construction,  in  all  Courts,  that  Acts  of 
this  description  shall  be  construed  strictly,  and  that  they 
shall,  not  be  extended  any  further  than  the  language  of  the 
law  requires,  where  they  restrict  or  limit  the  common  law  or 
equitable  rights  of  any  individual.  They  must,  however,  be 
enforced,  so  far  as  the  language  of  the  law  requires.  The 
language  of  this  Act,  so  far  as  this  question  is  concerned, 
when  it  says  that  the  decision  of  the  collector  shall  be  final 
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and  conclufiive,  unless  it  is  appealed  from  under  certain  condi- 
tions afterward  prescribed,  is,  that  the  decision  of  the  col- 
lector shall  be  final  and  conclusive,  ^^  as  to  their  liability  to 
duty  or  exemption  therefrom."  What  is  "  their  liability  to 
duty  or  exemption  therefrom?"  The  question  here  is  not, 
whether  the  language  of  the  Act  necessaiily  implies  that  the 
decision  of  the  collector  shall  be  final,  when  he  decides 
whether  a  certain  article  is  liable  to  duty,  or,  if  liable,  at  what 
rate  of  duty — ^five,  ten,  or  fifteen  je?^  cent.  The  question  here  is 
not,  whether  this  property  was  liable  to  duty.  It  is  conceded 
that  it  was.  The  question  is  not,  what  the  rate  of  duty  shall 
be — ^whether  any  of  this  property  shall  pay  one  rate  or  an- 
other. It  is  admitted  to  be  liable  to  duty,  and  the  rate  is 
conceded.  The  merchant  and  the  collector  agree  upon  that 
The  collector  claims,  however,  that  certain  charges  should  be 
added.  This  the  merchant  denies.  Now,  does  it  necessarily 
follow,  from  the  reading  of  the  language  of  the  statute,  con- 
strued as  I  have  already  stated  it  should  be,  that  the  decision  of 
the  collector  shall  be  final  upon  that  question  ?  Such  would  not 
be  my  construction,  even  without  authority ;  but  I  am  gratified 
to  find  that  I  have  been  anticipated  in  this  by  a  decision  of  the 
Treasury  Department  itself,  having  charge  of  these  questions. 
It  seems  to  have  been  the  decision  of  Secretary  Cobb,  upon 
this  precise  question,  in  instructions  to  custom-house  ofScers 
throughout  the  country,  given  December  20th,  1869,  and 
April  7th,  1860,  that,  in  such  cases,  the  rule  requiring  an  ap- 
peal did  not  apply,  and  that  it  was  unnecessary  to  take  it. 
Secretary  Chase,  on  the  9th  of  June,  1862,  took  the  same 
view,  and,  in  a  very  full  letter,  says,  that  no  appeal  is  re- 
quired. This  was  in  relation  to  this  particular  class  of  cases 
— costs  and  charges.  It  also  appears,  from  various  pieces  of 
evidence,  that  these  constructions  of  Secretary  Cobb  and 
Secretary  Chase  have  been  acted  upon  by  the  Treasury  De- 
partment, in  a  great  variety  of  instances.  Thousands  of  dol- 
lars have  been  refunded,  which  would  not  have  been  re- 
funded,  if  this  5th  section  of  the  Act  of  March  3d,'  1857, 
had  been  understood  to  be  applicable  to  this  class  of  cases. 


MARCH,  1868.  59 


HuttoQ  V.  SchelL 


It  appears  that,  on  .the  30th  of  March,  1865,  Secretary 
McColloch  repndiated  this  construction.  But,  even  in  that 
case,  he  reconsidered  his  ruling,  and  ordered  judgments  that 
had  been  recovered  without  an  appeal  to  be  paid.  So  that  it 
can  hardly  be  considered  that  there  was  a  revocation  of  the 
previous  action  of  the  department.  I  hold,  therefore,  that 
the  objection  cannot  be  sustained,  and  that  there  is  no  bar  to 
a  recovery  in  this  class  of  cases,  to  be  found  in  the  5th  sec- 
tion of  the  Act  of  March  3d,  1857. 

On  the  former  trial,  three  additional  objections  were 
made  to  the  plaintiffs'  right  to  recover.  It  was  claimed,  (1.) 
That  the  payments  were  voluntary,  and  that,  therefore,  they 
were  not  entitled  to  recover ;  (2.)  That  the  action  of  the  ap- 
praisers was  conclusive,  and  the  plaintiffs  could  not  go  be- 
hind it ;  (3.)  That  the  illegal  exactions,  if  any  were  made, 
were  made  by  the  defendant's  subordinates  in  the  custom 
house,  and  that  he,  as  collector,  was  not  liable  for  them. 
These  objections  are,  at  this  time,  all  abandoned;  and  it 
18  conceded  that  they  constitute  no  defence. 

There  is  a  single  question  of  fact,  which  I  will  now  sub- 
mit to  the  jury.  What  was  the  usual  rate  of  commission,  in 
Great  Britain,  between  the  1st  of  July,  1857,  and  the  1st  of 
January,  1861 — ^the  time  embraced  in  these  entries  ?  What 
was  it  in  Continental  Europe,  outside  of  Paris,  and  what  was 
it  in  Paris  ?  These  questions  the  jury  will  answer  by  their 
verdict. 

» 

« 

E,  Ddafidd  Smith,  for  the  plaintiffs. 

Samuel  G.  Caurtnei/j  {District  Attorney,)  and  Simoth 
Towle^  for  the  defendant. 


60  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Conoyer  v.  Dohrman. 


Jacob  A.  Conover 

vs. 

John  H.  Dohrhan  Aim  John  H.  Pedpho.     In  Eqxjitt. 

The  first  claim  in  the  letters  patent  granted  to  Jacob  A.  Conover,  May  ISth,  1865, 
for  a  ootachine  for  splitting  wood,  namely,  "  a  movable  bed  or  carriage,  for 
carrying  and  advancing  the  blocks  of  wood,  in  combinatipn  with  the  recip- 
rocating cutters  operating  at  right  angles  with  the  surface  of  the  bed  or  car- 
riage, substantially  as  and  for  the  purpose  specified,"  is  infringed  by  the 
use  of  a  machine  for  splitting  wood,  which  contains  every  feature  of  the 
patented  machine  that  is  essential  to  the  performance  of  the  same  result  in 
substantially  the  same  way,  although  the  reciprocating  cutters  in  it  do  not 
operate  at  right  angles  with  the  surface  of  the  bed  or  carriage. 

(Before  Shipman,'J.,  Southern  District  of  New  York,  March  9th,  1868.) 

This  was  a  final  hearing,  on  pleadings  and  proo&,  on 
a  bill  founded  on  letters  patent  for  a  machine  for  splitting 
wood,  issned  to  the  plaintiff  on  the  13th  of  May,  1855.  In 
the  body  of  the  specification,  the  machine  was  called  a 
machine  for  splitting  kindling  wood,  and  this  was  the  par* 
ticnlar  work  for  which  it  was  fitted. 

Charles  M.  ITeUer,  for  the  plaintiff. 

EdAcm  W.  Stoughton^  for  the  defendants. 

Shipman,  J.  The  bill  in  this  case  charges,  that  the  de- 
fendants have  infringed  the  first  and  second  claims  of  the 
patent.  The  first  claim  is  for  "  a  movable  bed  or  carriage, 
for  carrying  and  advancing  the  blocks  of  wood,  in  combina- 
tion with  the  reciprocating  cutters  operating  at  right  angles 
with  the  surface  of  the  bed  or  carriage,  substantially  as  and 
for  the  purpose  specified."  The  second  claim  reads  thus : 
"  In  combination  with  the  bed  or  carriage  and  reciprocating 
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catters,  substantiallj  as  specified,  the  emplojment  of  the 
clearing  plate  through  which  the  cutters  pass,  substantiallj 
as  and  for  the  purpose  specified."  There  is  a  third  claim  in 
the  patent,  but  that  is  not  in  controversy  here. 

The  construction  and  operation  of  the  machine  described 
in  the  patent  are  substantiallj  as  follows  :  A  bed  or  carriage, 
composed  of  sections  linked  together  in  the  form  of  an  end- 
1^  chain,  is  made  to  travel  over  a  tackle  and  around  drums 
or  wheels  placed  at  each  end.  Blocks  of  wood,  of  the  re- 
quired length  of  material  for  fiiel,  are  placed  upright  on 
this  bed.  Over  the  bed,  at  the  point  where  the  block  is 
to  receive  the  blow  which  splits  it,  is  a  cutter,  made  in  the 
form  of  a  cross,  so  that  the  block  maj  be  split  into  small 
sticks,  instead  of  slabs  or  boards,  as  would  be  the  case  if 
the  cutter  were  composed  of  onlj  one  straight  blade.  The 
bed,  with  the  block  thereon,  is  put  in  motion  bj  an  inter- 
mittent feed,  and  the  block  is  advanced  under  the  cutter,  at 
every  throw  of  the  feed  mechanism,  a  distance  measured 
by  the  range  at  which  the  feed  mechanism  is  set.  The 
eatter,  firmly  fastened  above  to  a  stock,  works  up  and  down 
with  a  reciprocating  motion  as  the  block  passes  under  it, 
splitting  the  block  as  it  descends,  and  then  rising  from  it, 
so  that  it  may  be  carried  by  the  bed  a  step  forward,  when 
the  cutter  descends  and  splits  again.  As  the  blades  of  the 
cutter  rise,  they  are  cleared  of  any  pieces  of  wood  that  may 
be  clinging  to  them,  by  a  clearing  plate  fixed  above,  and 
into  which  the  cutter  plays  freely,  as  it  rises  and  falls, 
through  apertures  or  notches  in  the  plate.  When  the 
machine  is  in  motion,  the  bed  not  only  carries  the  blocks  to 
the  point  trhere  they  are  split  by  the  cutter,  but  it  also 
carries  off  the  wood  after  it  is  split.  Of  course  this  mov- 
able bed,  could  not,  of  itself,  resist  the  blow  of  the  cutter, 
as  it  is  a  mere  series  of  sections  linked  together,  and  would 
yield  downward  at  every  blow,  unless  it  were  supported  by 
a  firm  table  underneath.  iN'ow,  it  will  be  seen,  that  the  car- 
ijing  bed  moves  horizontally,  the  block  to  be  split  stands 
vertical  or  upright,  and    the  cutter,  as  it  rises  and  &lls, 
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operates  verticallj,  and  at  right  angles  with  the  bed  or 
carriage.  When  the  cntter  descends,  the  block  is  easily 
split,  as  the  table  over  which  the  bed  moves  ftimishes  that 
resistance  which  a  solid  chopping  block  does  to  the  com- 
mon axe,  as  ordinarily  used,  in  splitting  short  pieces  of 
wood. 

In  the  alleged  infringing  machine  there  is  also  a  com- 
bination of  parts,  consisting  of  a  movable  bed  or  carriage, 
on  which  the  block  to  be  split  is  placed,  a  cutter,  and  a  clear- 
ing plate,  but  these  parts  are  differently  distributed,  so  &t 
as  location  is  concerned,  from  the  same  parts  in  the  plaint- 
iff's combination.  The  carrying  bed  in  the  defendants' 
machine,  as  compared  with  that  in  the  plaintiff's,  moves 
across  the  machine  instead  of  lengthwise,  or,  in  other  words, 
at  right  angles  to  the  line  of  motion  of  the  plaintiff's  bed. 
This  bed  of  the  defendants'  forms  the  bottom  of  a  trough, 
the  back  side  of  this  trough  presenting  an  upright  wall. 
.The  block  is  laid  horizontally  on  this  bed,  with  the  base  or 
heel  of  the  block  against  the  upright  wall,  and  the  top  or 
end  which  is  to  first  receive  the  blow  of  the  cutter  forward. 
Of  course,  the  cutter  is  not  placed  over  the  block,  but  for- 
ward of  it,  not  in  a  vertical,  but  in  a  horizontal  position,  so 
as  to  move  in  a  line  with  the  grain  of  the  wood.  In  other 
words,  as  the  block  to  be  split  lies  in  a  horizontal  position, 
the  blade  that  is  to  split  it  from  end  to  end  must  have  a 
horizontal  motion.  The  block  being  placed  horizontally  on 
the  bed,  the  latter,  by  an  intermittent  feed  motion,  carries  it 
into  line  with  the  cutter,  and  the  latter,  by  a  reciprocating 
movement,  enters  the  end  of  the  block  and  splits  it.  The 
upright  wall  or  back  side  of  the  trough,  being  firm,  ftimishes 
a  resistance  which  enables  the  cutter  to  cleave  the  block. 

Now,  by  a  recurrence  to  the  language  of  the  first  claim 
in  the  plaintiff's  patent,  it  will  at  once  be  seen,  that  there 
is  one  feature  of  the  description  which  is  not  found  in  the 
defendants'  machine — ^to  wit,  the  operation  of  the  cutters  at 
right  angles  to  the  bed  or  carriage ;  and  I  am  asked  to  so  con- 
strue this  feature  of  the  description,  as  to  hold  the  patentee 
to  it  as  an  essential  element  in  his  invention.     It  would  fol- 
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low,  from  Bnch  a  construction,  that,  inasmucli  as  the  defend- 
ants' cutters  operate,  not  at  right  angles  to  the  carrying  bed, 
bat  in  the  same  horizontal  plane  with  it,  there  is  no  infringe- 
ment But,  in  my  judgment,  this  feature  of  the  operation 
of  the  plaintiff's  machine,  as  it  appears  in  his  specification,  is 
merely  descriptive  of  that  which  is  incidental  rather  than  es- 
sential. The  defendants  have  caused  it  to  disappear  by  a 
transposition,  or  different  distribution,  of  the  active  elements 
of  the  organized  mechanism,  while  they  have  retained  every 
feature  of  the  plaintiff^s  msu^hine  which  is  essential  to  the 
p^ormanee  of  the  same  result  in  substantially  the  same  way. 
Placing  their  block  horizontally,  they  must  give  their  cut- 
ter a  horizontal  line  of  motion ;  and,  as  the  point  of  resist- 
ance, in  order  to  be  effective,  must  be  in  the  same  plane, 
they  are  obliged  to  shift  it  from  under  the  carrying  bed  to 
the  rear  of  it,  and  to  give  its  face  a  vertical  instead  of  a  hori- 
zontal position.  In  so  doing,  they  have,  in  my  judgment,  in- 
troduced no  essential  element  that  is  not  found  in  the  plaint- 
iflPfi  machine,  nor  have  they  omitted  any.  They  have  simply 
avoided  embraciug  an  incidental  and  unimportant  feature, 
which  is  no  more  vital  to  the  plaintiff's  invention,  than  is  the 
shadow  cast  by  a  body  vital  to  the  body  itself.  I  hold,  there- 
fore, that  the  change  effected  by  the  defendants  in  the  mech- 
anism is  colorable  and  not  material,  and  does  not  relieve 
them  from  the  charge  of  infnngement.  As  that  part  of  the 
claim  of  the  patent  which  describes  the  feature  in  question, 
relates  to  a  nonessential  matter,  I  do  not  feel  called  upon  to 
hold  the  plaintiff  strictly  to  it. 

The  shape  of  the  defendants'  knives  is  not  like  that  of  the 
plaintiff's ;  but  the  latter  confines  himself  to  no  particular 
form  of  cutting  instrument.  In  his  patent  he  describes  one 
form  as  preferable,  but  the  defendants'  are  plainly  equivalent. 

I  have  examined  the  various  patents  put  in  evidence  to 
antedate  the  plaintiff's  invention,  and  compared  them  with  it, 
but  I  do  not  find  any  which,  in  my  judgment,  embraces  the 
same  construction  and  arrangement. 

A  perpetual  injunction  must,  therefore,  issue,  with  an 
order  of  reference  to  a  master  to  take  an  account.. 
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Alexander  F.  Westcott  and  others. 

Whore  A.,  a  passenger  on  a  railroad,  deliyered  to  a  carrier  a  metallic  check, 
which  he  had  received  for  his  trunk,  as  baggage,  so  that  the  carrier  migl^t 
obtain  the  trunk,  and  deliver  it  at  the  rendence  of  A.,  and  received  from  the 
carrier,  at  the  time,  a  paper,  on  which  the  number  of  the  check  was  indorsed, 
and  which  contained  a  printed  notice,  that  the  carrier  would  "  not  become 
liable  for  merchandise  or  jewelry  contained  in  baggage  received  upon  baggage 
checks,  nor  for  loss  by  fire,  nor  for  an  amount  exceeding  one  hundred  dollars, 
upon  any  article,  unless  specially  agceed  for,  in  writing,  on  this  check  receipt, 
and  the  extra  risk  paid  therefor,"  and  a  statement  that  the  owner  thereby 
agreed  that  the  carrier  should  be  liable  only  as  above :  Held,  that  A.  was 
chargeable  with  actual  notice  of  the  contents  of  the  paper. 

Hddf  also,  that,  by  such  paper,  the  responsibility  of  the  carrier  was  qualified,  to 
the  effect  stated  in  the  paper. 

The  language  of  such  a  paper  must,  where  there  is  any  doubt  as  to  its  meamng, 
be  construed  strictly  against  the  carrier. 

The  words  "  any  article,"  in  such  paper,  do  not  mean  a  trunk,  or  piece  of  bag- 
gage, and  its  entire  contents,  in  gross,  but  mean  any  article  contained  in  the 
piece  of  baggage. 

Manuscript  books,  the  property  of  a  student,  and  necessary  to  the  prosecution 
of  his  studies,  are  to  be  regarded  as  baggage. 

(Before  Shzfman,  J.,  Southern  District  of  New  York,  March  9th,  1868.) 

This  was  an  action  at  law,  tried  before  the  Court,  without 
a  jury.  The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

'    William  G.  Whitney,  for  the  plaintiff. 

Zuke  A.  Lochwood,  for  the  defendants. 

Shipman,  J.  The  defendants  constitute  the  Westcott 
Express  Company,  and  are  carriers,  for  the  public,  of  freight 
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and  baggage,  for  hire,  to  and  from  any  points  in  the  city 
of  New  Tork.  On  the  1st  of  October,  1866,  the  plaintiff 
passed  from  his  home  in  Massachusetts,  over  the  Hudson 
River  Eailroad,  to  the  city  of  New  York,  together  with  his 
trunk,  for  which  he  received  the  usual  metallic  check,  which, 
on  his  arrival  at  New  York,  he  delivered  to  the  defendants,  to 
enable  them  to  obtain  the  trunk  at  the  depot,  and  deliver  the 
Bame  at  his  residence  in  the  city,  no  rate  of  compensation 
being  named.  The  defendants  obtained  the  trunk,  but  failed 
to  deliver  it  to  the  plaintiff,  it  having  been  lost,  in  some  way 
imknown  to  the  defendants  and  to  the  plaintiff.  Upon  the 
deUvery  of  the  metallic  check  to  the  defendants,  they  deliv- 
ered to  the  plaintiff  a  paper,  upon  which  the  number  of  the 
check  was  endorsed,  and  which  contained,  also,  the  following 
printed  matter :  "  The  Westcott  Express  Co.  will  not  become 
liable  for  merchandise  or  jewelry  contained  in  baggage  re- 
ceived upon  baggage  checks,  nor  for  loss  by  fire,  nor  for  an 
amount  exceeding  one  hundred  dollars,  upon  any  article,  un- 
less specially  agreed  for  in  writing,  on  this  check  receipt,  and 
the  extra  risk  paid  therefor.  *  *  *  *  And  the  owner 
hereby  agrees  that  Westcott  Express  Co.  shall  be  liable  only 
as  above."  This  printed  matter  the  plaintiff  did  not  read  at 
the  time  it  was  delivered  to  him,  nor  till  after  notice,  from 
the  defendants,  that  his  trunk  was  lost.  The  general  custom 
of  express  companies  is,  to  charge  forty  cents  for  every  trunk, 
and  twenty-five  cents  in  addition  for  every  $100  of  value  be- 
yond $100.  The  defendant  was  ignorant  of  this  custom.  The 
defendant  was  a  student  at  Columbia  College,  and  was  proceed- 
ing to  New  York,  for  the  purpose  of  prosecuting  his  studies  at 
that  institution ;  and  certain  manuscript  books,  which  formed 
part  of  the  contents  of  his  trunk,  were  necessary  to  the  pros- 
ecution of  his  studies. 

The  discussion  of  this  case,  at  bar,  took  a  wide  range,  and 
a  considerable  number  of  the  many  cases,  relating  to  the  gen- 
eral question,  how  far,  and  in  what  manner,  a  carrier  may 
limit  or  qualify  the  liability  which  the  general  rules  of  the 
common  law  impose    upon   him,  were  cited.      I  shall  not 
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here  enter  upon  a  review  of  the  authorities  touching  this 
broad  question.  It  has  been  remarked,  bj  a  learned  and 
accurate  writer,  that  "  a  common  carrier  may  qualify  his  lia- 
bility, by  a  general  notice  to  all  who  may  employ  him,  of  any 
reasonable  requisition  to  be  observed  on  their  part,  in  regard 
to  the  manner  of  delivery  and  entry  of  parcels,  and  the  in- 
formation to  be  given  to  him  of  their  contents,  the  rates  of 
freight,  and  the  like ;  as,  for  example,  that  he  will  not  be 
liable  for  goods  above  the  value  of  a  certain  sum,  unless  they 
are  entered  as  such,  and  paid  for  accordingly."  (2  QTeefnUaf^B 
Ev.j  §  215.)  But,  in  the  case  now  before  the  Court,  the 
defence  does  not  rest  upon  a  general  notice,  with  constructive 
knowledge  of  which  the  plaintiff  is  to  be  charged,  by  proof 
that  it  was  generally  and  widely  promulgated.  It  rests  on  a 
special  printed  notice,  put  into  the  hands  of  the  plaintiff,  at 
llie  time  he  delivered  his  check  to  the  defendants.  It  can 
make  no  difference  that  the  plaintiff  did  not  choose  to  read 
it  until  after  he  had  notice  that  his  trunk  was  lost.  He  re- 
ceived it  at  the  time  he  parted  with  his  check,  it  was  legibly 
printed,  and  he  must  be  charged  with  actual  notice  of  its 
contents.  By  its  terms,  it  qualified  the  duty  or  liability  of 
the  defendants,  and  limited  their  responsibility,  in  case  of  loss, 
to  an  amount  not  exceeding  $100  for  any  article,  unless  the 
plaintiff  should  disclose  such  articles,  and  have  the  fact 
endorsed  on  the  paper,  as  well  as  pay  for  the  extra  risk.  It 
exduded  all  liability  for  merchandise  and  jewelry.  Though, 
as  will  be  seen  in  the  sequel,  this  point  is  of  no  practical 
importance  in  this  suit,  in  view  of  the  construction  which  I 
shall  give  to  this  notice,  yet  I  am  unwilling  to  leave  it  to  be 
inferred  that  I  entertain  any  doubt  of  the  power  of  the  carrier 
to  qualify  his  responsibility  by  special  notice,  actually  given 
to  the  owner,  under  circumstances  like  these.  In  Orange  Co. 
Bamk  v.  Brovm^  (9  Wend.^  85,  115,)  Judge  Nelson,  speaking 
for  the  Court,  says,  of  the  carrier :  "If  he  has  given  general 
notice  that  he  will  not  be  liable  over  a  certain  amount,  unless 
the  value  is  made  known  to  him  at  the  time  of  delivery, 
and  a  premium  for  insurance  paid,  such  notice,  if  brought 
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home  to  the  knowledge  of  th^  owner,  (and  conrts  and  juries 
are  Kberal  in  inferring  sncli  knowledge  from  the  publication  of 
the  notice,)  is  as  eflfectual,  in  qualifying  the  acceptance  of  the 
goods,  as  a  special  agreement,  and  the  owner,  at  his  peril, 
must  disclose  the  value,  and  pay  the  premium."  In  the  case 
before  us,  we  are  not  left  to  a  general  notice,  to  be  charged 
upon  the  plaintiff  on  the  ground  of  its  general  publication, 
and  which  he  might  have  forgotten,  although  he  had  seen  it ; 
but  the  notice  was  served  upon  him  at  the  time  he  sought  the 
services  of  the  carrier.  I  can  have  no  doubt,  therefore,  that 
the  plaintiff  was  bound  by  the  notice,  and  that  the  carrier 
incurred  no  responsibility  which  his  notice,  properly  con- 
strued, excluded. 

But  here  a  more  diflSicult  question  presents  itself.     The 
list  of  the  contents  of  this  trunk,  and  the  value  of  each  arti- 
cle thereof,  are  agreed  to  by  the  parties ;  and  they  amount,  in 
the  aggregate,  to  $744.10.    It  was  contended,  on  the  argu- 
ment, that  the  notice  limited  the  liability  of  the  carrier  to 
$100,  xmless  a  greater  value  was  disclosed,  and  that,  as  no 
greater  value  was  disclosed,  judgment  should  be  rendered 
for  that  sum  only.    But,  so  far  from  giving  this  notice  a  lib- 
eral construction  in  favor  of  the  carrier,  I  am  inclined  to  con- 
strue it  strictly  against  him.     The  rule  which  holds  carriers 
to  strict  responsibility  is  founded  upon  high  considerations  of 
public  policy  and  the  security  of  the  property,  of  travelers. 
Every  limitation  of  this  responsibility  should  be  expressed,  in 
each  case,  in  clear  and  unequivocal  terms.    iN'otices  of  this 
character  should,  therefore,  be  construed  strictly  against  the 
carrier.    They  are  given  to  travelers  of  all  ages  and  sexes,  in 
the  bustle  of  rapid  transit  from  one  place  to  another,  in 
crowded  vehicles  and  depots,  and  they  should  be  free  from  all 
doubt  or  ambiguity,  so  that  their  contents  may  be  clearly 
apprehended  at  a  glance.    Now,  some  portions  of  the  defend- 
ants' notice  in  this  case  are  clear  and  explicit.    It  declares 
that  they  will  not  be  responsible  for  merchandise  or  jewelry 
contained  in  baggage  received  upon  baggage  checks.     They 
do  not  choose  to  engage  in  the  transportation  of  such  articles 
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as  baggage,  no  matter  what  their  value.  They  farther  give 
notice,  that  they  will  not  be  liable  for  losses  by  fire.  Where 
there  is  no  question  of  gross  or  willful  neglect,  or  recklessness, 
or  malfeasance  or  misfeasance,  these  restrictions,  being  plainly 
expressed,  and  communicated  to  the  owner  at  the  time  of  the 
engagement,  are,  without  doubt,  binding  upon  him.  But,  af- 
ter designating  merchandise  and  jewelry,  and  exempting  them 
as  well  as  losses  by  fire,  the  notice  adds :  "  nor  for  an  amount 
exceeding  one  hundred  dollars  upon  any  a/rUcle^  unless  spe- 
cially agreed  for  in  writing  on  this  check-receipt,  and  the 
extra  risk  paid  therefor."  The  question  arises,  whether  the 
term,  "  any  article,"  refers  to  a  trunk  or  piece  of  baggage,  and 
its  entire  contents  in  gross,  or  whether  it  is  to  be  confined  to 
each  separate  article  contained  therein.  In  other  words,  does 
it  limit  the  liability  of  the  carrier  for  the  loss  of  a  trunk  and 
its  contents,  or  does  it  leave  him  liable  for  each  article  con- 
tained in  the  trunk,  according  to  its  value,  not  exceeding  one 
hundred  dollars  for  any  single  item.  The  terms  "  merchan- 
dise" and  "jewelry"  refer  expressly  to  articles  "contained 
in  baggage  received  upon  baggage  checks,"  that  is^  to  the 
contents  of  trunks  or  packages,  and  excludes  liability  upon 
the  articles  specified.  When  limiting  the  liability  to  one 
hundred  dollars  u^on  any  one  other  article,  I  think  it  should 
be  held  also  to  refer  to  the  separate  contents  of  the  trunks  or 
packages,  and  not  to  the  whole  in  gross.  This  strict  construc- 
tion is  in  harmony  with  the  policy  of  the  law,  and  essential 
to  the  protection  of  the  community,  in  view  of  the  constant 
devices  of  carriers  to  escape  the  responsibilities  of  their  calling, 
while  their  eagerness  to  obtain  the  patronage  of  the  public 
remains  unabated.  iKTow,  I  can  well  conceive,  that  they  are 
""unwilling  to  take  the  risks  of  carrying  expensive  articles  of 
dress,  such  as  costly  furs,  shawls,  and  other  valuable  parapher- 
nalia of  an  extravagant  modem  wardrobe,  a  single  item  of 
which  is  often  valued  at  many  hundreds  of  dollars,  without 
notice  of  value,  and  without  pay  for  the  risk.  But,  it  may  well 
be  doubted,  whether  they  intend,  by  such  notices  as  the  one 
under  consideration,  to  apprise  the  owner  that  they  decline 
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all  responsibility  beyond  one  hundred  dollars  on  each  trunk 
and  its  contents,  unless  a  special  contract  is  made.  A  good 
trunk  is  worth  half  that  sum,  and  often  more,  and  the  value  of  an 
ordinary  traveler'^  trunk  and  necessary  contents  would  usually 
exceed  that  sum.  But,  whatever  be  the  intentions  of  carriers, 
such  intentions  must  be  so  expressed  as  to  leave  no  room  for 
doubt  as  to  their  meaning,  or  they  cannot  be  permitted  to 
qualify  their  liability  as  fixed  by  the  general  rules  of  law  ap- 
plicable to  their  calling.  As  was  remarked  by  Best,  Ch.  J., 
in  Brooke  v.  Pickwick  (4  Bing,  218) :  "  If  coach  proprietors 
wish  Jionestly  to  limit  thieir  responsibility,  they  ought  to 
announce  their  terms  to  every  individual  who  applies  to 
their  office,  and,  at  the  same  time,  to  place  in  his  hands  a 
printed  paper  specifying  the  precise  extent  of  their  engage- 
ment." And,  certainly,  where  they  make  no  oral  communis 
cation,  but  merely  thrust  into  the  hand  of  a  traveler  a  small 
printed  ticket,  the  notice  which  that  contains  should  be  ex- 
plicit and  leave  nothing  to  be  made  out  by  construction. 
Where  there  is  any  doubt  as 'to  its  meaning,  it  should  be  con- 
strued strictly,  as  against  the  carrier. 

As  to  the  general  custom  of  express  companies  to  charge 
extra  for  every  package  over  one  hundred  dollars  in  value,  I 
d6  not  think  that  has  any  bearing  on  this  case.  Even  admit- 
ting that  they  could  change  their  liabilities  by  a  sweeping 
custom,  (which  may  well  be  doubted,)  no  price  was  demanded 
or  named  in  this  case,  and,  therefore,  the  custom  has  no  bear- 
ing upon  the  controversy. 

Among  the  contents  of  this  trunk  were  five  manuscript 
books,  no  one  of  which  exceeded  in  value  one  hundred  dollars ; 
but  the  defendants  insist  that  they  are  not  liable  at  all  for 
these,  on  the  alleged  ground  that  they  cannot  properly  be 
termed  baggage.  In  Ha/whina  v.  Hoffman^  (6  MiU^  586,  589,) 
Judge  Bronson  remarks :  "  An  agreement  to  carry  ordinary 
baggage  may  well  be  implied  from  the  usual  course  of 
business;  but  the  implication  cannot  be  extended  a  single 
step  beyond  such  things  as  the  traveler  usually  has  with  him 
as  apart  of  his  baggage.    It  is,. undoubtedly,  difficult  to  de- 
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fine  with  accnracj  what  shall  be  deemed  baggage,  within  the 
rtde  of  the  carrier's  liability.  I  do  not  intend  to  say  that  the 
articles  must  be  such  as  every  man  deems  essential  to  his 
comfort ;  for,  some  men  carry  nothing,  or  very  little,  with 
them  when  they  travel,  while  others  consult  their  convenience 
by  carrying  many  things.  Nor  do  I  mean  to  say  that  the 
rule  is  confined  to  wearing  apparel,  brushes,  razors,  writing 
apparatus  and  the  like,  which  most  persons  deem  indispensable. 
If  one  had  books  for  his  instruction  or  amusement  by  the 
way,  or  carries  his  gun  or  fishing  tackle,  they  would  undoubt- 
edly faU  within  the  term  baggage,  because  they  are  usually 
carried  as  such.  This,  I  think,  a  good  test  for  determining 
what  things  fall  within  the  rule."  Now,  it  may  safely  be  said, 
that  books  constitute  to  some  extent  a  part  of  the  baggage  of 
every  intelligent  traveler.  Especially  is  this  the  case  with 
scholars,  students,  and  members  of  t£e  learned  professions. 
There  is  no  reason  why  they  should  not  be  under  the  protec- 
tion of  the  law,  as  against  the'  negli^nce  of  carriers,  as  well 
as  any  other  portions  of  their  baggage.  But,  it  is  said,  that 
no  case  can  be  shown  where  the  carrier  has  been  held  liable 
for  manuscripts.  No  such  case  has  been  cited,  and,  in  my 
researches,  I  have  found  none.  But  I  see  no  reason  for  adopt- 
ing a  rule  by  which  they  should  be  excluded,  under  all  cir- 
cumstances, from  the  list  of  articles  termed  "  baggage."  With 
the  lawyer  going  to  a  distant  place  to  attend  Court,  with  the 
author  proceeding  to  his  publisher's,  with  the  lecturer  travel- 
ing to  the  place  where  his  engagement  is  to  be  fulfilled,  man- 
uscripts often  form,  though  a  small,  yet  an  indispensable,  part 
of  his  baggage.  They  are  carried,  as  such,  in  his  trunk  or 
portmanteau,  among  his  other  necessary  effects.  They  are 
indispensable  to  the  object  of  his  journey ;  and,  as  they  are 
carried  with  his  baggage,  in  accordance  with  universal  cus- 
tom, I  see  no  reason  why  they  should  not  be  deemed  as  neces- 
sary a  part  of  his  baggage  as  his  novel  or  his  fishing  tackle. 
In  the  present  case,  the  manuscript  books  lost  are  admitted 
to  have  been  necessary  articles  for  the  student  at  the  institu- 
tion to  which  he  was  proceeding    They  must,  under  all  the 
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drcninstances,  be  deemed  to  have  been  a  part  of  his  baggage^ 
for  which  the  defendants  are  liable. 

There  was  one  article  of  jewelry  in  the  trunk,  for  which, 
of  course,  they  are  not  responsible,  as  all  jewelry  was  excepted 
by  specific  designation.  This  will,  however,  make  no  differ- 
ence with  the  amount  of  the  judgment,  as,  by  the  stipulation 
of  the  parties,  it  is  not  to  exceed  seven  hundred  dollars,  the 
BTun  demanded  in  the  declaration,  and  the  aggregate  of  the 
agreed  value  is  seven  hundred  and  forty-four  dollars  and  ten 
cents. 

Let  judgment  be  entered  for  the  plaintiff,  for  seven  hun- 
dred dollars,  with  costs. 


The  United  States  vs.  John  Devlin. 

No  right  to  make  a  peremptory  challenge  to  a  jnror  exists,  in  the  Circuit  Court 

of  the  United  States  for  the  Eastern  District  of  New  York,  on  the  part  of  a 

person  on  trial  on  an  indictment  for  a  misdemeanor. 
He  Act  of  July  20th,  1S40,  (6  U,  8,  Stat,  at  Large,  894,)  does  not  confer  such 

righi. 
The  neglect  or  failnre'of  an  officer  of  the  Internal  Bevenae  to  perform  a  duty 

required  of  him  by  law,  does  not  relieve  another  person,  who  has  yiolated  the 

law,  from  the  consequences  of  such  yiolation. 
In  an  indictment  for  a  misdemeanor,  several  offences  may  be  joined  In  difierent 

counts ;  and,  when  that  is  done,  the  prosecution  connot  be  compelled  to  elect 

between  the  several  counts. 
On  (he  trial  of  an  indictment  under  the  Internal  Revenue  law,  for  having  carried 

on  business  without  a  license,  and  without  having  paid  a  special  tax,  and  for 

having  failed  to  keep  books  required  by  law  to  be  kept,  the  burden  of  proof. 

is  on  the  defendant  to  show  that  he  had  a  license,  and  paid  the  special  tax,  and 

kept  the  books. 

(Before  Bsnxdict,  J.,  Eastern  District  of  New  York,  March  14th,  1868.) 

This  was  a  motion  for  a  new  trial.  The  prisoner  had  been 
convicted  on  an  indictment,  charging  him  with  offences 
against  the  Internal  Revenne  laws. 

Benjcmiin  F.  Tracy ^  {District  Attorney^  for  the  United 
States. 

William  C.  De  Witty  for  the  prisoner. 
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Benedict,  J.  The  application  for  a  new  trial  is  based  on 
several  grounds,  the  most  important  of  which  relates  to  the 
right  of  peremptory  challenges  in  this  Court,  and  will  be  first 
considered.  The  ruling  of  the  Court  on  the  trial  .was,  that 
the  offences  charged  against  the  prisoner  were  misdemeanors, 
and  that,  in  such  prosecutions,  no  right  of  peremptory  chal- 
lenge -existed  in  this  Court.  *  The  ruling  was  not  made  with- 
out consideration,  and,  having  now  again  examined  the  ques- 
tion, in  the  light  of  the  argument  on  this  motion,  I  see  no 
reason  ta  change  the  opinion  then  formed.  Although  appar- 
ently doubted  on  the  trial,  the  ruling  that  the  offences  charged 
were  misdemeanors,  has  not  been  seriously  questioned  on  the 
present  motion.  These  offences  are  three  in  number,  set  forth 
in  as  many  counts.  The  defendant  is  charged,  first,  with 
having  carried  on  the  business  of  a  wholesale  dealer  without 
having  taking  out  a  license ;  second,  with  having  carried  on 
the  .same  business  after  September,  1866,  (when  the  law  re- 
quiring a  new  registration  and  the  payment  of  a  special  tax 
took  effect,)  without  having  paid  the  special  tax;  third,  with 
having  failed  to  keep  the  books  which  the  law  requires  to  be 
kept  by  wholesale  dealers  in  liquors.  No  ^neral  statute  of 
the  United  States  exists  according  to  which  these  offences  can 
be  declared  felonies,  nor  are  they  declared  to  be  such  by  the 
statute  creating  them,  although  there  are  offences  in  the  same 
Act  expressly  designated  such.  They  are  not  made  punishable 
by  hard  labor,  and  a  felonious  intent  is  not  made  a  part  of  the 
offence.  In  character,  they  are  such  that  an  intention  to  raise 
them  to  the  rank  of  felony  is  not  to  be  presumed,  in  the 
absence  of  any  expressed  indication  of  such  an  intention.  A 
statute  will  not  be  construed  to  create  a  new  felony,  unless  its 
express  words  or  their  necessary  implication  so  require.  (1 
Bishop' 8  Crim,  Loajo,  %  657.)  The  offences,  then,  are  misde- 
meanors. If  so,  the  right  of  peremptory  challenge  must  be 
found  conferred  by  some  statute  of  the  United  States ;  for,  at 
common  law,  no  such  right  exists  in  such  cases.  (4  Black, 
CoTMn.^  353.)  It  has,  accordingly,  been  argued,  that,  by  the 
Act  of  Congress  of  July  20th,  1840,  (5  U.  S.  Stat  at  Large^ 
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394,)  the  State  statute  of  1847,  which  gives  to  a  prisoner  the 
right  of  peremptory  challenge  in  the  tribunals  of  the  State,  is 
made,  in  effect,  a  statute  pf  the  United  States  and  available  as 
conferring  such  right  in  this  Court.  But,  although  it  is  true, 
that,  under  the  State  Act  of  1847,  the  right  in  question  exists 
in  the  tribunals  of  the  State,  I  am  imable  to  see  how  the  lan- 
guage of  the  United  States  statute  of  1840  can,  by  any  fair 
construction,  be  considered  as  giving  effect  to  that  Act  in  this 
Court.  The  words  of  the  Act  are  as  follows :  "  Jurors  to 
serve  in  the  Courts  of  the  United  States  in  each  State  re- 
spectively, shall  have  the  like  qualifications,  and  be  entitled 
to  the  like  exemptions,  as  jurors  of  the  highest  Court  of  law 
of  such  State  now  have,  and  are  entitled  to,  and  shall  here- 
after, from  time  to  time,  have  and  be  entitled  to,  and  shall  be 
designated  by  ballot,  lot,  or  otherwise,  according  to  the  mode 
of  forming  such  juries  now  practised,  and  hereafter  to  be 
practised  therein,  in  so  far  as  such  mode  may  be  practicable 
by  the  Courts  of  the  United  States,  or  the  officers  thereof." 
These  words  seem  to  me  clearly  to  confine  the  Act  to  the  sub- 
ject of  the  quaMcations  of  persons  to  serve  as  jurymen,  and 
their  exemptions  from  that  duty,  and  in  no  wise  to  relate  to 
the  right  to  a  peremptory  challenge,  which  is  the  setting  aside 
a  juryman  without  regard  to  his  qualification  or  exemption. 
Such  was  the  construction  placed  upon  this  Act,  in  1851,  by 
Mr.  Justice  Nelson,  in  the  case  of  ITie  United  States  v.  Dou- 
fflassy  (2  Blatchf.  C.  C.  i?.,  207,  210,)  and,  the  decision  of  the 
Supreme  Court  in  the  case  of  The  United  States  v.  Sha^Meford^ 
(18  How,.,  588,)  is  to  the  same  effect.  This  last  case  brought  up, 
on  a  certificate  of  division,  the  question  of  the  right  to  peremptory 
challenges,  in  a  prosecution  for  a  misdemeanor  in  Kentucky,  and 
the  determination  of  the  Court,  as  I  understand  it,  was,  that, 
by  virtue  of  the  latter  portion  o^  the  Act  of  1840,  the  Courts 
of  the  United  States  .are  empowered  to  adopt,  by  rule,  an 
existing  State  statute  upon  the  subject  of  peremptory  chal- 
lenges, but  that,  in  the  absence  of  any  such  adoption  by  rule, 
the  right  to  a  peremptory  challenge,  in  a  prosecution  for  a 
misdemeanor,  could  not  be  held  to  exist,  either  under  the 
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common  law,  or  under  a  law  of  the  State  not  so  adopted  by 
the  Court.  The  point  in  question  is  thus  settled  adversely 
to  the  prisoner  by  authority ;  for,  in  this  Court,  the  State  Act 
of  1847  has  never  been  adopted  by  rule  or  in  practice,  nor 
has  that  Act,  to  my  knowledge,  been  adopted  in  any  of  the 
Courts  of  this  Circuit. 

The  ne?t  question  to  be  considered  relates  to  the  rulings 
of  the  Court  in  excluding  certain  offers  of  evidence  made  by 
the  defence.  These  offers  are  based  upon  the  proposition, 
that  the  citizen  and  the  officer  of  the  revenue  bear  such  a 
relation  to  each  other,  in  regard  to  the  law,  that  the  neglect 
or  failure  of  the  officer  to  perform  the  duties  which  the  law 
requires  of  him,  relieves  the  citizen  from  the  obligations 
which  the  law  imposes  upon  him.  The  proposition  is  mani- 
festly unsound.  To  maintain  it  would  be  to  hold,  that  a 
revenue  officer,  by  failing  to  obey  or  enforce  a  law,  could 
destroy  the  law.  It  would  be,  in  effect,  to  transfer  to  officers 
of  the  revenue  the  law-making  power,  and  would  enable 
them  to  make  the  law  binding  upon  those  only  whom  they 
might  desire  to  have  bound.  This  cannot  be.  The  officers 
may,  or  may  not,  comply  with  the  law,  but  the  law  exists, 
nevertheless,  in  fiill  force,  and  visits  with  its  punishment 
both  the  citizen  and  the  officer,  when  they  are  shown  to  have 
disregarded  its  requirements.  These  views  are  not  new,  but 
have  been  repeatedly  expressed  by  Courts,  in  disposing  of 
defences  based  upon  the  same  theory  now  advanced  on  behalf 
of  this  prisoner.  {Commonwealth  v.  Blcuikmgton^  Shmo^  Ch. 
J.J  24  Pick.j  352 ;  Lord  v.  Jones,  Shepley,  «/".,  24  Maine, 
439, 442 ;  Mayor  v.  Mason,  4  E.  D.  Smith,  142, 145,  Wood- 
ruff, J.)  If,  then,  it  were  true  that  the  failure  of  an  assist- 
ant assessor  to  register  the  application  of  the  prisoner, 
prevented  him  from  obtaining  a  license  from  the  collector, 
that  would  not  make  it  lawful  for  him  to  proceed  without  a 
license.  The  refusal  to  grant  a  license  is  not  equivalent  to  a 
license.  So,  too,  if  it  be  true,  as  appears  from  the  papers 
offered  in  evidence,  that,  after  the  commission  of  the  offence 
here  charged,  and  after  the  prisoner  had  been  arrested,  and 
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these  veiy  offences  had,  to  some  extent,  been  judicially  exam- 
ined into,  the  officers  of  the  Internal  Bevenue  accepted  from 
him  an  application  for  a  license,  and  receiyed  from  him  the 
amonnt  of  the  special  tax,  this  proceeding  on  the  part  of  the 
prisoner  does  not  tend  to  show  that  he  had  a  license  at  the 
time  in  question,  or  had  paid  his  special  tax  before  he  pro- 
ceeded to  do  business;  nor  did  the  action  of  the  officers  work 
out  a  pardon  for  the  offences  thus  previously  committed. 
Neither  the  law-making  power,  nor  the  pardoning  power,  has 
been  entrusted  to  the  collectors  and  assessors  of  the  Internal 
Bevenue. 

The  next  question  raised  is  based  upon  the  refusal  of  the 
Court  to  compel  the  prosecution  to  elect  between  the  several 
counts  in  the  indictment.  On  this  point  it  is  only  necessary 
to  say,  that  an  examination  of  the  text-books  will  show  it  to 
be  w^  settled  that,  in  cases  of  misdemeanor,  several  offences 
may  be  joined  in  different  counts,  and  that  there  is  no  right, 
in  such  cases,  to  compel  the  prosecution  to  rely  on  one  trans- 
.  action.     (1  Bishop's  Grim.  Lww,  %%  209,  212.) 

One  other  point  has  been  taken  on  this  motion,  and  that 
relates  to  the  charge  to  the  jury,  that  the  burden  rested  on 
the  prisoner  to  show  that  he  had  taken  out  a  license,  and  had 
paid  the  special  tax,  and  had  kept  the  books  required  by  the 
law.  On  this  point  it  must  first  be  noticed^  that  no  exception 
was  taken  to  this  portion  of  the  charge,  nor  was  it  objected 
to  at  the  trial.  Therefore,  the  point  cannot  be  properly  raised 
on  this  motion.  But,  without  intending,  in  any  degree,  to 
countenance  the  practice  of  omitting  to  object  at  the  time  to 
portions  of  a  charge  supposed,  to  be  erroneous,  I  may  add, 
that  the  charge  could  only  have  been  understood  to  be  de- 
claratory of  the  law  of  the  case  as  it  stood  on  the  evi- 
dence, and  not  to  be  the  announcement  of  an  abstract  prop- 
osition. That  it  correctly  declared  the  law  of  the  case  is  not 
to  be  disputed ;  for,  there  was,  in  the  case,  positive  evidence, 
from  the  prisoner's  own  clerk,  that  the  books  were  not  kept, 
and,  also,  evidence  going  to  show  that  no  license  had  been 
issued  to  the  prisoner,  and  that  no  special  tax  had  been  paid 
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by  him.  But,  I  apprehend  that,  considered  b&  an  abfitract 
proi)OBition,  it  will  be  found  4o  be  correct  in  principle  and 
sustained  by  authority.  Thus,  in  7^  State  v.  Oeumg^  (1 
McCord,  S'^S,)  which  was  an  indictment  for  selling  liquor 
without  a  license,  the  Court,  upon  appeal,  say :  "  It  is  the 
opinion  of  the  Court,  that  the  burthen  of  the  proof  lay  on 
the  defendant,  and  that  it  was  incumbent  on  him  to  ehow 
that  he  had  been  licensed  to  retail,  a  fact  which,  if  it  existed, 
could  easily  have  been  made  to  appear,  by  the  adduction  of 
his  license."  So,  also,  in  Wheat  v.  The  State^  (6  Musouri^ 
465,)  which  was  an  indictment  for  keeping  a  ferry  without  a 
license,  it  was  held,  that  the  burden  was  on  the  defendant  to 
show  that  he  had  a  license,  without  the  State  offering  any 
evidence  to  show  the  contrary. 

I  have  now  considered  all  the  points  raised  on  the  part  of 
the  defence  on  this  motion,  and  the  result  is,  that  no  good 
ground  for  a  new  trial  has  been  shown.  The  motion  for  a 
new  trial  must,  therefore,  be  denied. 


The  United  States  vs.  John  B.  Addatte. 

Whore  one  of  two  defendants,  in  a  joint  indictment  against  the  two,  is  tried  sep- 
arately, the  wife  pf  the  defendant  who  is  not  on  trial,  is  a  competent  witness 
for  the  defendant  who  is  so  tried  separately. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  March  14th,  1868.) 

This  was  an  indictment  against  the  prisoner,  jointly  with 
another  person,  for  counterfeiting  the  currency.  The  other 
defendant  not  being  in  custody,  the  case  went  to  trial  against 
the  prisoner,  separately.  On  the  trial,  the  wife  of  the  other 
defendant  was  offered  as  a  witness  for  the  prisoner,  and,  on 
objection,  was  excluded.  The  prisoner  having  been  convicted, 
a  motion  was  now  made  for  a  new  trial,  on  the  ground  of 
error  in  such  ruling. 

Benedict,  J.  I  am  of  the  opinion  that  the  ruling  at  the 
trial  was  wrong,  and  that  the  witness  was  improperly  ex- 
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daded.  On  examining  the  question,  I  find  the  rule  to  be, 
th»t,  when  trials  are  separate,  the  wife  may  testify  in  favor  of 
or  against  any  one  other  than  her  husband,  except  in  cases 
where  the  acquittal  of  one  defendant  works  the  acquittal  of 
the  rest,  as  in  cases  of  conspiracy,  and  the  like.  It  is  not 
contended,  in  this  case,  that  the  acquittal  of  the  prisoner 
would  work  the  acquittal  of  the  other  defendant,  and  the 
wife  of  the  latter  was,  therefore,  a  competent  witness. 
•    The  motion  for  a  new  trial  is  granted. 


Austin  Mtebs  vs.  Frank  S.  Davis. 

Hie  proper  fonn  of  a  declaration,  in  an  action  of  aasmnpsit,  in  this  Courts  com- 
mented on. 

A  ooimt  in  snch  a  declaration,  alleging  a  sale  and  delivery  of  property  by  a 
tbird  party  to  the  defendant,  an  agreement  by  the  defendant  to  pay  such  third 
party  so  much  money  therefor,  and  an  aasigpoLment  of  the  claim  of  snch  third 
party  to  the  plaintiff,  bnt  not  alleging  that  the  defendant  ever  undertook  or 
promised  the  plamtiff  to  pay  to  him  the  whole  or  any  part  of  the  claim,  is  bad, 
on  general  demnrrer. 

A  eoont  in  snch  a  declaration,  alleging  a  sale  of  property  by  the  plaintiff  and  a 
tiurd  party  to  the  defendant,  for  so  much  money,  and  an  agreement  by  the  de- 
fendant to  pay  that  sum  therefor,  bat  not  alleging  that  the  promise  was  to  pay 
■t  any  specified  time,  or  on  demand  or  request^  and  alleging  that  the  defend- 
ant had  not  paid  any  part  thereof  to  the  plaintiff  or  to  snch  third  party,  that 
saeh  third  party  assigned  hia  interest  in  the  demand  to  the  plaintiff,  and  that 
the  defendant^  in  consideration  of  the  premises,  promised  to  pay  snch  money 
to  the  plaintiff,  bat  not  alleging  that  the  defendant  promised  the  plaintiff,  or 
that  the  promise  was  to'pay  at  any  particular  time,  or  on  demand  or  reqaest, 
and  not  alleging  any  other  consideration  for  the  promise,  or  any  reqaest  or 
refittal  to  pay,  is  bad,  on  general  demnrrer. 

Another  ooont  in  snch  a  declaration,  held  bad^  on  general  demnrrer,  and  its  de- 
fects pointed  oat 

(Before  Hall,  J.,  Northern  District  of  New  York,  March  19th,  1868.) 

This  case  came  before  the  Conrt  on  a  general  demnrrer  to 
the  third,  fourth  and  sixth  so-called  connts  of  a  pleading,  on 
the  part  of  the  plaintiff,  in  a  suit  at  law,  which  the  defend- 
ant, in  his  demnrrer,  treated  as  a  declaration. 
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Hall,  J.  The  plaintiff's  pleading,  so  far  as  it  can  be 
said  to  have  form  or  comelinesB,  is  probably  in  the  form  of  a 
complaint  under  the  New  York  Code  of  Procedure ;  and,  if 
it  has,  in  some  respects,  the  sabstance  of  a  proper  pleading  in 
this  Court,  it  may  properly  be  considered  aa  belonging  to  the 
same  class  of  misbegotten  and  'ill-shaped  hybrids  with -the 
pleading  I  bad  occasion  to  remark  upon  in  the  case  of  Bird- 
saU  V.  Perego,  decided  at  the  October  term,  1865. 

If  the  demurrer,  in  this  case,  had  been  special,  and  had* 
properly  alleged  the  want  of  form  of  the  pleading  demmred 
to,  as  a  pleading  in  this  Court,  a  single  glance  at  the  pleading 
itself  would  have  been  sufBcient  to  joatiiy  the  Oonrt  in  de- 
daring  that  the  whole  declaration  was  clearly  bad.  But  the 
demurrer  is  not  special,  and  a  somewhat  careftil  examination 
has  been  giren  to  so  much  of  the  plaintiff's  pleading  as  is 
covered  by  the  demorrer. 

The  pleading  demnned  to  has  not  the  proper  form  of  a 
declaration  in  either  of  the  several  forms  of  action  which  are 
sustainable  on  the  law  side  of  this  Court.  The  plaintiff's 
case  required  a  declaration  in  assumpsit,  and  the  pleading 
demurred  to  approaches  more  nearly  to  a  declaration  in  as- 
sumpsit than  to  any  other  legitimate  form  of  pleading,  and 
its  sufficiency  must,  therefore,  be  maintained,  if  at  all,  on 
the  ground  that  the  three  several  parts  of  the  plaintiff's 
pleading  to  which  the  demurrer  applies,  are  sufficient,  in 
substance,  as  counts  in  assumpsit,  under  the  rules  of  pleading 
which  obtain  in  this  Court.  It  is  in  that  light  that  I  shall 
consider  the  questions  raised  by  the  demurrer. 

The  statement  of  the  cause  of  action  thirdly  alleged,  is 
bad,  in  substance,  for  the  reason,  among  others,  that  it  aUeges 
a  sale  and  delivery  of  stock  by  one  Hagar  to  the  defendant, 
an  agreement  by  the  defendant  to  pay  Hagar  $3,300  therefor, 
and  a  subsequent  sale  and  assignment  of  this  claim  of  Hag^'s 
to  the  plaintiff,  without  alleging  that  the  defendant  ever  un- 
dertook or  promised  the  plaintiff  to  pay  to  him  the  whole  or 
any  pul  of  the  claim. 

The  statement  of  the  cause  of  action  fourthly  alleged,  is 
bad,  in  substance,  for  a  different  cause.    It  alleges  a  sale  of 
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8tock,  by  the  plaintiff  and  Hagar,  to  the  defendant,  for  the 
price  of  $7,000,  and  an  agreement,  by  the  defendant,  to  pay 
that  sum  therefor,  but  without  alleging  that  the  promise  was 
to  pay  at  any  specified  time,  or  on  demand  or  request ;  that 
the  defendant  had  not  paid  any  part  thereof  to  the  plaintiff, 
or  to.  Hagar ;  that  Hagar,  for  a  valuable  consideration,  trans- 
ferred and  assigned  his  interest  in  said  demand  to  the  plaintiff; 
and  that  the  defendant  afterward,  and  before  the  commence- 
ment of  the  suit,  ^'  in  consideration  of  the  premises  respectively, 
promified  to  pay  the  said  sum  of  $7,000  to  the  plaintiff,"  with- 
out alleging  that  '^  the  defendant  undertook  and  promised  the 
plaintiff,"  ifec,  or  that  the  promise  was  to  pay  at  any  particu- 
lar time-,  or  on  demand  or  request,  and  without  alleging  any 
other  consideration  for  the  promise,  or  any  request  or  reftisal 
to  pay.  The  undertaking  and  promise  of  the  defendant 
should  have  been  alleged  to  have  been  made  to  the  plaintiff,  and 
the  pleading  should  have  alleged  a  promise  or  undertaking  to 
pay  on  request,  or  at  a  specified  time,  and  then  have  alleged,  in 
proper  terms,  the  non-performance  of  such  promise  or  under- 
taking. 

The  statement  of  the  cause  of  action  sixthly  made  in  the 
declaration,  is  bad,  in  substance,  for  the  reason  that  there  is  a 
fiulnre  to  set  forth  an  undertaking  or  promise,  and  its  non- 
performance, in  such  manner  as  to  show  a  right  of  action, 
these  defects  being  similar  to  those  already  referred  to  in 
respect  to  the  cause  of  action  fifthly  stated.  It  is  bad,  also, 
because  it  does  not  state  why,  or  how,  the  plaintiff  and  Hagar 
sustained  damages,  pr  sufficiently  show  that  the  damages 
claimed  are  the  legal  consequence  of  the  suspension  of  work, 
or  that  the  defendaipLt  undertook,  or  promised,  to  pay  such 
damages,  the  alleged  promise  '^  to  pay  the  said  several  sums 
of  money  respectively  to  the  plaintiff,"  not  being  an  allega- 
tion of  a  promise  to  pay  damages  the  amount  of  which  had 
only  been  stated  in  one  single  aggregate  sum  of  $10,000. 

The  defendant  must  have  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  his  declaration,  and  the 
several  counts  therein,  within  twenty  days,  on  payment  of 
costs. 
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The  Fuzzard  Wadding  Manufacturino  Company 
Thomas  N.  Dickinson  and  others*    In  Eqtjity. 

* 

The  claim,  in  the  reissned  letters  patent  granted  to  William  Fozzard  and  James 
Hatch,  April  Sth,  1864,  to  "  the  employment  or  nse  of  a  heated  metallic  cyl- 
inder, B,  or  one  having  a  metallic  exterior  or  periphery,  in  combination  with 
a  heated  pressure  cylinder,  0,  one  or  more,  and  a  polishing  roller,  G,  or  its 
equivalent,  arranged  as  shown,  for  the  purpose  of  surfacing  and  drying  simul- 
taneously, or  at  one  operation,  fibrous  materials,  as  set  forth,"  is  not  infringe 
by  the  use  of  a  machine  which  employs  a  pressure  roller  that  is  not  heated, 
and  is  not  constructed  so  as  to  be  heated,  in  any  particular  way. 

(Before  Shipman,  J.,  Connecticut,  April  8d,  1868.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a  bill 
for  an  injunction  and  an  account,  founded  on  letters  patent, 
reissued  to  William  Fuzzard  and  James  Hatch,  and  datekl  April 
6th,  1864.  The  alleged  invention  was  made  by  Fuzzard. 
The  patent  was  assigned  to  the  plainti^b,  a  corporation  organ- 
ized under  the  laws  of  Massachusetts. 

Shipman,  J.  The  defendants,  who  are  engaged,  like  the 
plaintiffs,  in  the  manufacture  of  wadding,  are  charged  in  the 
bill  with  infringing  the  rights  of  the  plaintiffs  secured  by  this 
patent.  The  character  of  the  machine  used  by  the  defendants 
is  clearly  proved,  and,  in  order  to  determine  whether  or  not 
it  embraces  the  invention  of  Fuzzard,  we  must  look  into  the 
specification  and  claim  of  the  patent  and  see  what  is  there  set 
forth  as  such  invention. 

The  object  of  the  alleged  new  device  is  described,  in  the 
body  of  the  specification,  to  be  "  for  applying  a  glazing  or 
size  to  fibrous  substances,  such  as  cotton,  wadding,  &c.,  in 
such  a  manner  that  a  quite  thin  or  attenuated  sizing  may  be 
used  and  applied  to  the  web  or  material  to  be  glazed,  sized. 
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OT  "  8urfiM3ed,"  as  it  is  technically  termed,  and  said  material 
dried  at  the  same  operation.  *  *  *  To  this  end  the  inven- 
tion consists  in  the  employment  and  use  of  a  smooth  or  pol- 
ished metal  cylinder,  heated  by  steam,  or  otherwise,  over  a 
portion  of  which  the  web  to  be  surfaced  passes,  and  of  a 
heated  pressure  roller  bearing  against  the  web  upon  the  metal 
cylinder,  the  cylinder  or  web  having  the  glazing  or  size  pre- 
viously distributed  upon  it  by  means  of  a  revolving  brush,  or 
its  equivalent,  as  hereinafter  set  forth." 

The  machine  is  very  simple,  and  may  be  briefly  described 
as  follows :  First,  a  solid  frame  of  suitable  dimensions,  near 
the  central  part  of  which  is  placed  a  hoUow  metal  cylinder,  of 
large  size.  This  cylinder  revolves  upon  a  hollow  shaft,  the 
ends  of  which  rest  upon  the  two  sides  of  the  frame,  and  is 
heated  usually  by  steam.  The  web  to  be  sized  is  placed  on  a 
common  roller  at  one  end  of  the  frame,  and  is,  during  the 
operation  of  the  machine,  made  to  pass  over  the  upper  por- 
tion of  the  cylinder,  and  off  on  to  another  roller,  which 
receives  it  as  it  leaves  the  cylinder.  Between  the  roller  from 
which  the  web  is  taken  to  the  cylinder,  and  the  cylinder  itself, 
and  very  close  to  the  latter,  is  a  small  heated  pressure  roller, 
between  which  and  the  cylinder  the  web  passes,  and  by  which 
it  is  pressed  into  close  cojitact  with  the  cylinder.  The  sheet 
of  web  passes  under  this  pressure  roller  and  over  the  cylinder, 
and  the  former  is  so  adjusted  as  to  give  the  degree  of  pres- 
sure required.  Underneath  the  cylinder  there  is  a  roller, 
attached  to  the  frame,  and  made  to  revolve  in  contact  with 
the  cylinder.  This  is  called  a  polishing  roller.  It  has  a  sur- 
face of  felt,  or  some  other  suitable  material,  and,  as  it  revolves, 
with  its  surface  in  contact  with  the  surface  of  the  revolving 
cylinder,  it  cleans  and  polishes  the  latter.  Between  the  point 
"where  this  polishing  roller  and  the  cylinder  come  in  contact, 
and  the  point  on  the  cylinder  where  the  web  first  reaches  it, 
there  is  a  size  trough,  in  which  another  roller  wallows,  carry- 
ing the  size  into  contact  with  a  revolving  brush,  which  takes 
it  up  and  distributes  it  on  the  surface  of  the  cylinder.  The 
different  parts  of  the  machine  are  rotated  in  the  usual  way. 
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by  cog-wheels  and  endless  aprons.  When  the  machine  is  in 
motion,  the  size  is  thrown  on  the  surface  of  the  cylinder,  (or 
it  may  be  thrown  on  the  under  surface  of  the  web,  or  on  both 
that  and  the  cylinder,)  and  the  web  passes  under  the  pressure 
roller,  on  to,  and  in  close  contact  with,  the  cylinder,  from 
which  it  is  peeled  off  at  a  point  nearly  opposite  from  where 
it  is  taken  on,  and  wound  on  the  roller  which  receives  it 
after  the  sizing  and  glazing  are  completed.  By  this  combined 
operation  of  the  machine,  sheets  or  webs  of  very  slight 
strength  or  toughness  are  run  through  and  glazed  with  a 
smooth  surface. 

I  have  thus  given  a  description  of  the  material  parts  of  the 
machine  and  its  mode  of  operation,  without  designating  the 
parts  by  letters  referring  to  the  drawings.  But,  as  these  let- 
ters are  introduced  into  the  claim,  it  will  be  weD,  before 
citing  that,  to  say,  that  the  large  heated  cylinder  is  designated 
B8  B,  the  small  heated  pressure  roller  as  C,  and  the  polishing 
roller  as  G.  The  claim  is  as  foUows  :  "  The  employment  or 
use  of  a  heated  metallic  cylinder,  B,  or  one  having  a  metallic 
exterior  or  periphery,  in  combination  with  a  heated  pressure 
cylinder,  C,  one  or  more,  and  a  polishing  roller,  G,  or  its 
equivalent,  arranged  as  shown,  for  the  purpose  of  surfacing 
and  drying  simultaneously,  or  at  o^e  operation,  fibrt)us  mate- 
rials, as  set  forth."  There  is  a  ftirther  claim  touching  the 
operation  of  the  revolving  brush,  but  that  is  not  in  contro- 
versy here. 

Now,  the  frame  and  large  cylinder  of  the  defendants'  ma- 
chine are  like  those  of  the  plaintiffs'.  The  defendants  also 
use  a  pressure  roller,  which  presses  the  web  into  contact  with 
the  cylinder.  In  place  of  the  polishing  roller  of  the  plain- 
tiffi,  the  defendants  use.a  clearing  bar,  placed  across  the  frame, 
and  very  nearly  in  contact-  with  the  cylinder.  As  the  cylin- 
der revolves,  this  bar  catches,  and  takes  from  its  surface,  any 
portion  of  the  wadding  that  may  have  adhered  to  it.  A 
packing  is  thus  soon  formed  between  the  clearing  bar  and 
cylinder,  which  wipes,  and,  to  some  extent,  cleans  the  latter, 
as  it  revolves.  It  can  hardly  be  said  to  polish  it,  though,  for 
the  purposes  of  this  case,  we  may  assume  that  it  does. 
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By  recurring  to  the  description  of  the  plaintiffs'  invention, 
it  will  be  seen,  that  it  consists  of  three  elements  in  combina- 
tion, namely,  a  heated  metallic  cylinder,  a  heated  pressure 
roller,  and  a  polishing  roller.     The  question  now  presents 
itself,  whether  the  defendants  use  the  same  elements,  or  their 
equivalents,  in  combination-     K  they  do,  they  infringe  the 
rights  secured  by  the  plaintiffs'  patent.     If  they  do  not,  then 
they  do  not  infringe.     The  defendants'  cylinder  is  the  same 
as  tiiat  of  the  plaintiff,  and  we  will  assume,  for  the  purposes 
of  this  case,  that  their  clearing  bar  is  an  equivalent  for  the 
plaintiffs'  polishing  roller,  though  that  may  well  be  doubted. 
We  have,  then,  two  elements  of  the  invention  in  combination. 
But  the  third  is  equally  essential  to  the  infringement.     This 
third  element  is  the  pressure  roller.     In  the  specification  it  is 
described  as  a  small  metallic  cylinder,  and,  in  that,  as  weU  as 
in  the  claim,  it  is  described  as  a  "  heated  pressure  roller  "  or  cyl- 
inder.    This  heated  pressure  roller  is  described,  in  the  body 
of  the  specification,  as  performing  two  frmctions,  namely,  dry- 
ing and  pr^sure.     "  The  cylinder  C,"  the  pressure  roller, 
'^  being  also  heated,  dries  off  the  steam  that  passes  through  the 
web  at  this  point" — the  point  of  contact  of  the  web  with  the 
main  cylinder — "  and  the  web,  passing  over  the  upper  part  of 
the  cylinder  6,  is  glazed,  or  sized,  and  dried,  the  two  processes 
being  performed  simultaneously,  and  finished  before  the  web 
reaches  the  point  where  it  leaves  the  cylinder  B.     The  cylin- 
der C,"  the  pressure  roller,  "  also  presses  the  web  to  the  cyl- 
iader  B,  and  causes  it  to  adhere  to  the  glazing  or  sizing  on 
cylinder  B.     One  or  more  of  these  cylinders,  C,  may  be 
used."    Now,  the  defendants  use,  for  a  pressure  roller,  a  com- 
mon solid  wooden  cylinder,  not  only  not  heated,  but  not  con- 
structed so  as  to  be  heated  in  any  particular  way.     The  only 
function  that  it  performs  is  to  press  the  web  into  contact  with 
the  large  metal  cylinder,  in  order  to  make  the  sizing  adhere 
to  and  glaze  the  surface  of  the  sheet  of  wadding.     But,  I  am 
asked  to  hold  that  this  roller  of  the  defendants  is  the  equiva- 
lent of  the  heated  pressure  roller  of  the  plaintiffs.     This 
cannot  be  done,  under  any  reasonable  rule  of  construction. 
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The  patentees  do  not,  either  in  the  body  of  their  specification, 
or  in  their  claim,  assert  their  exclusive  right  to  any  combination 
except  one  in  which  the  heated  pressure  roller  forms  one  of 
the  essential  elements.  Wherever  they  describe  their  roller, 
they  call  it  a  heated  roller,  and,  in  setting  forth  its  Amotions, 
they  describe  it  as  drying  off  the  steam  which  passes  through 
the  web.  It  is  true,  that  they  also  say  that  it  performs  the 
other  function  of  pressing  the  web  against  the  cylinder.  But 
they  nowhere  intimate  that  they  claim  this  roller  when  it  is 
BO  constructed  and  used  as  to  perform  only  the  duty  of  pres- 
sure. It  is  clear  to  my  mind,  in  view  of  the  state  of  the  art, 
that  they  deemed  it  essential  to  the  validity  of  their  patent, 
that  the  element  of  heat  should  characterize  and  qualify  this 
member  of  the  combination.  In  some  branches  of  the  wad- 
ding manufacture,  the  ordinary  non-heated  roller  is  nearly  or 
quite  as  useful  as  the  heated  roller  described  in  the  patent ; 
and  this  must  have  been  perfectly  obvious  to  the  inventor, 
who  was  well  acquainted  with  the  state  of  the  art.  It  is 
incredible  that,  with  this  fact  before  him,  he.  should  have 
omitted  to  claim  simply  a  pressure  roller,  whether  heated  or 
not,  had  he  deemed  it  within  the  scope  of  his  invention. 
But,  whether  this  is  so  or  not,  the  specification  and  claim  are 
so  drawn  as  fairly  to  exclude  the  idea  that  any  except  a  heated 
pressure  roller  was  intended  to  be  claimed.  If  Fuzzard  was 
the  first  and  original  inventor  of  the  combination  of  cylinder, 
polishing  roller,  and  pressure  roller,  whether  heated  or  not, 
the  specification  should  have  so  described  and  claimed  it.  As 
it  does  not,  either  expressly  or  by  fair  inference,  this  suit  fails, 
for  the  defendants  do  not  use  the  combination  described  and 
claimed  in  the  patent. 

The  bill  must,  therefore,  be  dismissed,  with  costs. 
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AiTKT.TA   S.  Hodge  and  Zelia  C.  Hodge,  as  Administra- 

TBIOES,  &0.^   OF  KeHEMIAH   HoDGE,   DECEASED, 

The  Httdson  Biveb  Bailboad  Company. 

The  Same 

The  New  York  and  Harlem  Eailroad  Company. 

In  Equity. 

'By  reason  of  the  provisions  of  the  dth  section  of  the  Act  of  A.pril  8d,  1818,  (S 
U,  T5.  SUU.  at  Large,  415,)  the  Circuit  Ck>urt  for  the  Southern  District  of  New 
York  has  no  original  jurisdiction  of  a  suit  in  equity,  founded  on  letters  patent, 
for  infringements  thereof  which  occurred  within  the  Northern  District  of  New 
York. 

A  license  granted  under  letters  patent  for  a  railroad  car  brake,  to  a  railroad 
company,  to  construct  and  use  the  inyention  "  on  any  and  all  cars  belonging 
to  said  company,  and  to  use  the  same  improvement  upon  the  entire  length  of 
their  road,  and  upon  all  parts  thereof  *  *  *  for  and  during  the 
term  foR  which  sidd  letters  patent  are  or  may  be  granted,"  covers  the  use  of 
brakes  belonging  to  the  company,  attached  to  trucks  and  running  gear  be- 
IcHiging  to  them,  even  though  the  superstructures  which  are  borne  upon  the 
tracks  do  not  belong  to  the  company. 

Such  license  does  not  convey  the  right  to  use  the  brake  during  an  extended 
term  of  the  patent,  granted  after  the  making  of  the  license. 

The  only  right  which  the  company,  as  a  lawful  licensee  under  the  patent,  for  the 
first  term,  of  tfie  right  to  use  the  thing  patented,  has,  under  such  extended 
term,  is  the  right  given  to  it  by  the  18th  section  of  the  Act  of  July  4th,  1886, 
(6  U,  8,  Stat,  at  Large,  125,)  to  continue  to  use  until  they  are  worn  out,  or  as 
long  as  they  can  be  repaired,  such  brakes  as  they  had  lawfully  in  use  under  the 
license  when  the  first  term  of  the  patent  expired. 

A  railroad  company,  in  running  its  cars  on  the  railroad  of  another  company, 
under  a  permission  to  that  effect,  cannot  be  considered  as  operating  such  rail- 
road, within  the  meaning  of  a  license  granting  to  the  latter  company,  "  and 
any  and  all  other  parties  that  may  hereafter  own  or  operate"  such  railroad, 
the  right  to  construct  and  use  a  patented  invention  "  on  any  and  all  cars 
now  or  hereafter  owned  by  said  company,  or  by  parties  that  may  hereafter 
own  or  operate"  said  railroad. 

(Before  Blatohtosd,  J^  Southern  District  of  New  York,  April  8th,  186&) 
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This  was  a  motion  for  a  provisional  injunction,  made  in  each 
one  of  two  suits,  to  restrain  the  infringement  of  letters  patent 
for  an  "improvement  in  the  mode  of  operating  brakes  for 
cars,"  issued  to  Nehemiah  Hodge,  October  2d,  1849,  reissued 
to  him  March  1st,  1853,  and  extended  to  him  September 
16th,  1863,  for  seven  years  from  October  2d,  1863. 

SamAid  D,  Cozzens^  for  the  plaintiflFs. 

Charles  A.  SapaZlOy  for  the  defendants. 

Blatchford,  J.  The  motion  in  the  suit  against  the  Hud- 
son Kiver  Eailroad  Company  will  be  first  considered.  The 
several  acts  of  infringement  alleged  in  that  suit  are :  (1)  The 
running,  by  the  Hudson  River  Railroad  Company,  between 
East  Albany  and  Troy,  of  cars  belonging  to  the  New  York 
and  Harlem  Railroad  Company,  provided  with  infringing 
brakes;  (2)  The  running,  by  the  Hudson  River  Railroad 
Company,  across  the  bridge  of.  the  Hudson  River  Bridge 
Company,  at  Albany,  of  cars  belonging  to  the  Hudson  River 
Railroad  Company,  containing  infringing  brakes;  (3)  The 
running,  by  the  Hudson  River  Railroad  Company,  upon  their 
own  railroad,  at  or  near  Peekskill,  in  the  Southern  District 
of  New  York,  of  cars  marked  "  New  York,  Sus.  Bridge  & 
Buffalo,"  and  of  cars  known  as  sleeping  cars  and  drawing- 
room  cars,  containing  infringing  brakes,  which  cars  are  al- 
leged not  to  have  belonged  to  the  Hudson  River  Railroad 
Company ;  (4)  The  running,  by  the  Hudson  River  Railroad 
Company,  on  the  tracks  of  the  Troy  and  Greenbush  Railroad 
Company,  and  on  the  tracks  of  the  Troy  Union  Railroad 
Company,  of  cars  belonging  to  the  Hudson  River  Railroad 
Company,  containing  infringing  brakes ;  (5)  The  running,  by 
the  Hudson  River  Railroad  Company,  on  their  railroad,  of 
freight  cars,  not  belonging  to  themselves,  known  as  the 
"  White  Line,"  containing  infringing  brakes  (it  being  assumed 
that  such  running  was  within  this  District);  (6)  The  operat- 


APRIL,  1868.  87 


Hodge  V.  The  Hudson  River  Railroad  Company. 


i 
/ 


ing,  by  the  Hudson  River  Railroad  Company,  of  cars  of  the 
"  Bine  Line,"  not  belonging  to  themselves  (it  being  assumed 
that  snch  operating  was  on  the  railroad  of  said  company,  and 
within  this  District.) 

The  first,  second  and  fourth  alleged  infringements  oc- 
curred within  the  Northern  District  of  New  York.  The 
causes  of  action  growing  therefrom  arose,  therefore,  within 
that  District,  and,  under  the  provisions  of  the  sixth  section  of 
the  Act  of  April  3d,  1818,  (3  U.  S.  Stat,  at  Large,  415,)  this 
Court  has  no  original  jurisdiction  of  such  causes  of  action. 

In  regard  to  so  much  of  the  third  alleged  infringement  as 
relates  to  cars  marked  "  New  York,  Sus.  Bridge  and  Buffalo," 
uid  in  regard  to  the  fifth  and  sixth  alleged  infringements,  the 
Hudson  River  Railroad  Company  show  that  they  own,  and 
run  upon  their  road,  cars  marked  "  New  York,  Sus,  Bridge 
and  Buffalo,"  and  also  freight  cars  known  as  "  White  Line  " 
cars,  and  "  Blue  Line  "  cars,  and  that  they  cannot  say  whether 
the  cars  so  marked,  referred  to  in  the  affidavit  on  the  part  of 
the  plaintiffs,  were  the  cars  of  the  Hudson  River  Railroad 
Company  or  not.  If  the  cars  referred  to  did  not  belong  to  the 
Hudson  River  Railroad  Company,  it  is  for  the  plaintiffs  to 
show  the  fact  affirmatively,  or  else,  on  the  evidence,  it  must 
be  assumed  that  such  cars  did  belong  to  that  company.  The 
plaintiff  have  not  shown  that  such  cars  did  not  belong  to  that 
company.  They  should  have  designated  the  particular  cars  by 
numbers,  or  other  sufficient  description,  so  as  toliave  required 
and  enabled  the  defendants  to  show  whether  such  cars  were 
or  were  not  their  property.  In  regard  to  so  much  of  the 
third  alleged  infringement  as  relates  to  cars  known  as  sle^ 
ing  cars  and  drawing-room  cars,  the  Hudson  River  Railroad 
Company  show  that  the  trucks  and  running  gear,  including 
the  brakes,  of  such  cars,  belong  to  that  company. 

The  only  question  for  consideration,  therefore,  is,  whether 
the  company,  by  using  the  patented  brake,  within  this  Dis- 
trict, on  their  own  railroad,  on  cars  belonging  to  them,  marked 
"  New  York,  Sus.  Bridge  and  Buffalo,"  and  on  cars  belonging 
to  them  known  as  "  White  Line  "  cars,  and  on  cars  belonging 
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tothem  known  as  "  Blue  Line  "  cars,  and  by  using  the  patented 
brake,  within  this  District,  on  their  own  railroad,  on  sleeping 
cars  and  drawing-room  cars,  the  brakes,  trucks,  and  running- 
gear  of  which  cars  belonged  to  them,  have  infringed  the  pat- 
ent in  question,  as  extended.  It  is  understood,  that  all  the 
alleged  inifringements  set  up  occurred  in  November,  1867, 
and  therefore  since  the  extension  of  the  patent.  The  com- 
pany justify  such  use,  under  a  license  granted  to  them  by  the  pat- 
entee, April  8th,  1862,  whereby  he  licenses  them  "  to  construct 
and  use  said  improvement  on  any  and  all  cars  belonging  to 
said  compttny,  and  to  use  the  same  improvement  upon  the 
entire  length  of  their  road,  and  upon  all  parts  thereof,  extend- 
ing from  the  city  of  New  York,  in  the  State  of  New  York,  to 
the  city  of  Troy,  in  said  State,  for  and  during  the  term  for 
which  said  letters  patent  are  or  may  be  granted."  Brakes 
belonging  to  the  company,  attached  to  trucks  and  running- 
gear  belonging  to  them,  and  so  used,  are,  undoubtedly,  within 
the  meaning  of  the  license,  used  on  cars  belonging  to  the 
company,  even  though  the  superstructures  which  are  borne 
upon  the  trucks  do  not  belong  to  the  company.  The  license, 
therefore,  covers  all  that  has  been  thus  done  by  the  company, 
that  is,  the  use  of  the  patented  improvement  on  cars  belong- 
ing to  the  company,  on  their  own  railroad,  so  far  as  the 
extent  of  their  acts  is  concerned.  As  to  the  duration  of  the 
Hcense,  nothing  is  said,  in  the  license,  about  an  extension  of 
the  patent.  The  license  is  to  continue  "  for  and  during  the 
term  for  which  said  letters  patent  are  or  may  be  granted." 
The  first  question  that  arises  is,  as  to  the  meaning  of  these 
words, "  may  be,"  and  whether  they  refer  to  or  can  be  construed 
to  include  an  extended  term  of  the  patent.  I  do  not  think 
there  is  any  thing  in  the  license  to  indica,te  that  the  parties  to 
it  had  at  all  in  view  a  continuance  of  the  license  during  any 
extended  term  of  the  patent.  The  provision  that  the  license 
is  to  continue  "  during  the  term  for  which  said  letters  patent 
are  or  may  he  granted,"  is  satisfied  by  holding  it  to  apply  ex- 
clusively to  a  reissue  of  the  patent.  There  is  nothing  in  the 
language  which  makes  it  exclusively  or  even  necessarily  appli- 
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cable  to  an  extension.  The  presumption  of  law  in  regard  to 
every  license  under  a  patent  is,  that  the  parties  deal  in  regard 
only  to  the  term  existing  when  the  license  is  given,  unless  an 
express  provision  is  inserted  looking  to  a  further  interest. 
(WUsofh  V.  Housseauy  4  Saw,^  646,  685,  686.)  Unless  there 
be  such  a  stipulation,  showing  that  the  parties  contemplated 
an  extension,  the  Court  is  bound  to  construe  the  instrument, 
in  each  and  all  of  its  provisions,  as  relating  to  the  then  exist- 
ing term  only.  {Gibson  v.  Cooh^  2  Blatchf.  C.  (7.  jffi.,  144, 
146.)  The  language  of  the  license  in  the  present  case  is  very 
different  from  the  language  of  the  instrimient  in  the  case  of 
Pkelps  V.  Comstockj  (4  MeZecm^  853.)  In  that  case,  the  lan- 
guage was,  "  to  the  full  end  of  the  term  or  terms  for  which 
letters  patent  are  or  may  be  granted  for  said  improvements." 
The  Court  held  that  that  language  embraced  any  subsequent 
extension  of  the  patent.  So,  also,  in  Case  v.  Redjidd^  (4 
McLean^  526,)  where  the  Court  held  that  the  language  of  the 
mstminent  embraced  an  extension,  the  language  was,  ^^  all  the 
right,  title,  and  interest  *  *  *  in  said  invention  and  im- 
provement, as  secured  *  *  *  by  g^id  letters  patent,  for  the 
whole  of  the  United  States,  *  *  *  for  which  letters  patent 
were  or  may  be  granted  for  sai.d  improvements."  In  CVwm 
V.  Brewer,  (2  Cv/rtii  O.  C.  B.,  606,  508,)  where  the  Court 
held  that  the  parties  intended  to  cover  an  interest  in  any  ex- 
tension, the  language  was,  "  one  undivided  fourth  part  of  my 
said  invention,  and  of  all  my  rights  and  property  therein,  se- 
cured by  my  said  caveat  or  otherwise,  that  I  have  or  may 
have  from  am/  letters  patent  for  the  same,  granted  by  the 
Government  of  the  United  States  and  within  the  limits 
thereof."  In  Pitts  v.  HaU,  (3  Blatchf,  C.  C.  B.,  201,)  where 
the  Court  held  that  there  was  no  doubt  that  the  parties 
intended,  by  the  language  used,  to  refer  to  and  provide  for  an 
extension,  the  language  to  that  effect  was  clear  and  unambig- 
uous. In  all  four  of  the  cases  referred  to,  the  instrument 
under  consideration  was  one  purporting  to  convey,  by  assign- 
ment or  grant,  an  interest  in  the  invention  patented,  and  an 
interest  in  the  entire  right  granted  by  the  existing  patent  to 
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make  and  use  and  vend  to  others  to  be  used  the  invention 
patented.  As  Mr.  Justice  Curtis  says,  in  CVam  v.  Brevy- 
er^  (jp.  521,)  "  where  the  invention  is  the  subject  sold,  it 
would  be  natural  to  expect  to  find,  in  the  instrument  of  sale, 
something  showing  an  intention  that  the  purchaser  should  be 
interested,  not  merely  in  the  original  letters  patent,  but  in 
any  extension  thereof,  securing  the  exclusive  right  to  the  same 
invention  which  was  the  subject  of  the  sale."  In  the  present 
case,  neither  the  invention,  nor  any  interest  in  it,  nor  any 
interest  in  the  entire  right  covered  by  the  patent,  was  granted, 
but  merely  a  license  to  use  the  invention,  and  to  construct 
brakes  containing  it  for  such  use,  oh  certain  cars,  on  a  certain 
railroad,  and  such  license  is  to  continue  "  during  the  term  for 
which  said  letters  patent  are  or  may  be  granted."  The  term 
for  which  scdd  letters  patent^  that  is,  the  letters  patent  granted 
October  2d,  1849,  and  reissued  March  Ist,  1863,  were  granted, 
or  might  be  granted,  was  a  term  ending  October  2d,  1863. 
It  is  impossible,  on  any  fair  construction  of  the  language,  and 
in  view  of  the  adjudged  cases,  to  hold  that  the  license  was  in- 
tended by  the  parties  to  cover  an  extended  term  of  the  patent. 
There  being,  then,  in  this  case,  no  express  stipulation 
carrying  the  Ucense  into  the  extended  term,  the  only  right 
which  the  Hudson  River  Railroad  Company  possesses,  under 
the  extended  term,  is  that  which  is  given  to  it  by  the  clause  of 
the  18th  section  of  the  Act  of  July  4th,  1836,  (6  17.  S.  Stat, 
at  La/rge^  12^>)  which  provides  that  the  benefit  of  the  exten- 
sion of  a  patent  shall  ''  extend  to  assignees  and  grantees  of 
the  right  to  use  the  thing  patented  to  the  extent  of  their 
respective  interest  therein."  As  the  thing  patent^  in  the 
present  case  is  a  machine,  the  law  is  entirely  settled,  that  the 
only  right  which  the  company,  as  a  lawfiil  licensee  under  the 
patent,  for  the  first  term,  of  the  right  to  use  the  thing  pat- 
tented,  acquired  under  the  extended  term,  by  virtue  of  that 
clause  in  the  18th  section,  is  the  right  to  continue  to  use, 
until  they  are  worn  out,  or  as  long  as  they  can  be  repaired, 
such  brakes  as  they  had  lawfully  in  use,  under  said  license,  on 
the  2d  of  October,  1863.    (  WUaon  v.  Bousaeau^  4  Howardy 
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646  ;  Bloomer  v.  McQueuxm^  14  Howard^  539 ;  Chaffee  v.  The 
Boston  Belting  Co,<,  22  Howard^  217 ;  Bloomer  v.  MiUinger^ 
1  Wallace^  340.)  As  it  is  not  shown  in  the  papers  whether 
the  particular  brakes  used  by  the  company  since  th^  2d  of 
October,  1863,  on  their  own  railroad,  on  cars  belonging  to 
them,  marked  "  New  York,  Sus.  Bridge  and  Buffalo,"  and  on 
cars  belonging  to  them  known  as  "  White  Line  "  cars,  and  on 
cars  belonging  to  them  known  as  ^'  Blue  Line  "  cars,  and  on 
sleeping  cars  and  drawing-room  cars,  the  brakes,  trucks,  and 
nmning  gear  of  which  cars  belonged  to  them,  were,  or  were 
not,  lawfully  in  use  under  said  license  on  the  2d  of  October, 
1863,  it  is  impossible  for  this  Court  to  ^©cide  whether  the 
plaintiffa  are,  or  are  not,  entitled  to  an  injunction,  as  respects 
those  particular  brakes.  The  decision  of  the  motion,  as  re- 
gards the  Hudson  Eiver  Eailroad  Company  is,  therefore,  sus- 
pended, to  allow  the  plaintiffs  to  supply  evidence  on  this  point, 
and  with  leave  to  them  to  do  so  on  notice  to  the  company. 

The  several  acts  of  infringement  set  forth  in  the  suit 
against  the  New  York  and  Harlem  Bailroad  Company  are : 
(1)  The  runnmg,  by  the  New  York  and  Harlem  Railroad 
Company,  upon  their  own  railroad,  at  or  near  Bedford,  in  the 
Southern  District  of  New  York,  of  freight  cars  belonging  to 
the  Hudson  River  Railroad  Company,  containing  infring- 
ing brakes;  (2)  The  running  on  the  tracks  of  the  New 
York  and  Harlem  Railroad  Conjpany,  of  cars  belonging  to 
the  New  York  and  New  Haven  Railroad  Company,  contain- 
ing infringing  brakes,  (it  being  assumed  that  such  running 
was  within  this  District.)  The  alleged  infringements  occur- 
red in  November,  186Y,  and  January,  1868.  *  The  New  York 
and  Harlem  Railroad  Company  set  up,  in  defence,  that  no 
freight  cars  of  the  Hudson  River  Railroad  Company  have 
been  used  by  the  New  York  and  Harlem  Railroad  Company, 
except  such  cars  as  were  caused  by  the  former  company  to  be 
run  over  the  railroad  of  the  latter  company,  and  in  which  run- 
ning and  use  both  of  the  companies  were  interested,  and  from 
which  running  and  use  both  of  the  companies  derived  pecu- 
niary profit ;  and  that  the  cars  of  the  New  York  and  New  Ha- 
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ven  Railroad  Company  have  been  run  by  that  company  oyer  a 
portion  of  the  track  of  the  New  York  and  Harlem  Eailroad 
Company,  under  an  agreement  between  the  two  companies, 
giving  to  the  former  company  the  privilege  of  running  its 
cars  on  the  track  of  the  latter  company,  and  that  the  cars  in 
question  were  run  by  the  former  company  under  that  agree- 
ment. To  justify  such  use,  the  New  York  and  Harlem 
Railroad  Company  .set  up  three  licenses  under  the  patent, 
granted  by  the  patentee,  one  to  the  New  York  and  Hirlem 
Railroad  Company,  one  to  the  Hudson  River  Railroad  Com- 
pany, and  one  to  the  New  York  and  New  Haven  Railroad 
Company. 

The  license  to  the  New  York  and  Harlem  Railroad  Com- 
pany was  granted  on  the  Ist  of  June,  1864,  after  the  exten- 
sion. It  recites  the  fact  that  the  patent  had  been  extended, 
and  that  the  company  "  desire  the  right  and  license  to  con- 
struct and  use  said  improvement  anew  and  subsequent  to  the 
date  of,  and  during  the  term  of,  said  extension,  as  well  on 
cars  which  may  be  built  or  purchased  by  said  company  sub- 
sequent to  the  date  of  said  extension,  as  upon  cars  not  fitted 
up  with  said  improvement  before  the  date  of  said  extension," 
and  then  licenses  ''  said  company,  and  any  and  all  other  par- 
ties that  may  hereafter  own  or  operate  the  said  New  York 
and  Harlem  Railroad,  to  construct  and  use  said  improvement 
anew  on  any  and  all  cars  now,  or  hereafter,  owned  by  said 
company,  or  by  parties  that  may  hereafter  own  or  operate 
said  New  York  and  Harlem  Railroad,  all  such  construction 
and  use  to  extend  to  and  over  the  said  New  York  and  Har- 
lem Railroad,  and  on,  to,  and  over,  the  roads  where  said  cars 
may  be  employed  or  run  on  joint  business."  This  license 
extends  only  to  cars  owned  by  the  New  York  and  Har- 
lem Railroad  Company.  It  does  not  extend  to  cars  belong- 
ing to  the  Hudson  River  Railroad  Company,  or  to  cars 
belonging  to  the  New  York  and  New  Haven  Railroad  Com- 
pany. The  New  York  and  New  Haven  Railroad  Company 
cannot  properly  be  considered,  within  the  meaning  of  the 
license,  as  operating  the  New  York  and  Harlem  Railroad,  in 
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imming  iheir  own  cars  on  that  road,  under  a  permission  to 
that  effect.  .  Therefore,  the  license  to  the  New  York  and 
Harlem  Railroad  Company  does  not  authorize  the  use  on  its 
road  of  the  brakes  which  are  on  the  freight  cars  in  question 
bdonging  to  the  Hudson  Kiver  Bailroad  Company. 

The   license  to  the  Hudson  River  Railroad  Company, 
which  is  set  up  to  justify  the  use,  since  the  2d  of  October, 
18S8,  by  the  New  York  and  Harlem  Railroad  Company,  on 
its  own  road,  of  freight  cars  which  belong  to  the  Hudson 
Eiver  Railroad  Company,  and  which  the  latter  company 
causes  to  be  rmi  over  the  road  of  the  former  company,  and 
in  tlie  running  and  use  of  which  both  of  the  companies  are 
interested,  and  from  the  running  and  use  of  which  both  of 
the  oompanies  derive  pecuniary  profit,  is  the  same  license  to 
the  Hudson  River  Railroad  Company,  dated  April  8th,  1862, 
which  has  been  before  referred  to,  and   the  provisions  of 
which  have  been  considered  in  reference  to  the  motion  for  an 
injnnction  against  that  company.    In  addition  to  the  clauses 
before  mentioned,  the  following  provision  is  contained  in  the 
license :  ^^  I  also  frother  authorize  and  license  said  company 
to  run,  or  drase  to  be  run,  their  said  cars,  with  said  improve- 
ment thereon,  on  and  over  other  roads,  on  joint  business, 
dining  the  term  above  stated."     This  provision,  while  it  is 
broad  enough  to  cover  the  use  in  question  of  the  cars  of  the 
Hudson  River  Railroad  Company,  on  the  road  of  the  New 
York  and  Harlem  Railroad  Company,  during  the  first  term 
of  the  patent,  is  limited  to  that  term,  and  does  not  run  into 
the  extended  term.    There  is  nothing  in  this  license  to  justify 
the  use  complained  of  since  the  extension.     Such  use  must 
be  upheld,  if  at  all,  by  showing  that  the  brakes  on  the  cars 
belonging  to  the  Hudson  River  Railroad  Company,  which 
that  company  have  caused  to  be  run  on  the  road  of  the  New 
York  and  Harlem  Railroad  Company,  on  joint  business,  since 
the  extension,  were  brakes  lawfully  in  use  on  the  2d  of  Octo- 
ber, 1863.    No  evidence  is  famished  on  which  the  Court  can 
decide  this  point  as  to  those  brakes,  and  the  motion  in  that 
i^ect  is  suspended,  to  allow  the  evidence  to  be  supplied. 
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The  license  to  the  New  York  and  New  Haven  Bailroad 
Company,  which  is  set  np  to  justify  the  running  by  that  com- 
pany of  its  own  cars  on  the  tracks  of  the  New  York  and  B[ar- 
lem  Railroad  Company,  by  the  permission  of  the  latter  com- 
pany, is  dated  April  22d,  1864.  It  recites  the  extension,  and 
the  fact  that  the  company  "  desire  the  right  and  license  to 
construct  and  use  said  improvement  anew  and  subsequent  to 
the  date  of,  aild  during  the  term  of,  said  extension,  as  well  on 
new  cars  which  may  be  built  or  purchased  by  said  company 
subsequent  to  the  date  of  such  extension,  as  upon  cars  not 
fitted  up  with  said  improvement  before  the  date  of  such  exten- 
sion," and  then  licenses  the  company  ^^  to  construct  and  use 
said  improvement  anew,  on  any  cars  belonging  to  them,  and 
during  the  term  of  said  extension,  and  not  included  by  law 
in  the  former  license  given  by  me  to  said  company."  The 
license  was  then  signed  by  the  patentee  and  witnessed,  and 
had  the  proper  internal  revenue  stamp  affixed.  The  follow- 
ing clause  was  then  added,  and  signed  by  the  patentee,  and 
witnessed  and  stamped,  bearing  the  same  date  with  the  license 
which  preceded  it — April  22d,  1864 :  "  And  it  is  hereby  fiir- 
ther  agreed  and  understood,  that  said  New  York  and  New 
Haven  Railroad  Company  are  authorized,  under  the  foregoing 
license,  to  run  their  said  cars,  with  said  improvements  in  use 
thereon,  on  and  over  any  and  all  other  railroads,  wherever  their 
business  leads  them,  and  to  receive  upon  and  use  on  their  own 
road  the  cars  of  any  other  railroad  company,  with  said  im- 
provement in  use  thereon,  without  any  farther  claim  for  com- 
pensation from  me,  or  from  any  person  imder  me,  whatsoever, 
all  of  which  privileges  are  to  extend  through  the  term  of  said 
extension,  and  any  subsequent  extension,  and  furthermore 
through  all  future  time."  This  additional  clause  manifestly 
gives  to  the  New  York  and  New  Haven  Railroad  Company 
the  right,  during  the  extension,  to  run  their  own  cars,  with 
the  patented  brake  on  them,  on  and  over  the  road  of  the  New 
York  and  Harlem  Railroad  Company,  provided  the  legitimate 
business  of  the  former  company  leads  them  to  do  so.  It  is 
shown,  on  the  part  of  the  defendants,  that  the  cars  of  the  New 


APRIL,  1868.  95 


Tack  «.  Bramhill. 


York  and  New  Haven  Railroad  Company  which  are  com- 
plained of  as  having  been  run  on  the  tracks  of  the  New  York 
and  Harlem  Railroad  Company,  have  been  so  run  by  the 
former  company  under  an  agreement  between  the  two  com- 
panies, giving  to  the  former  company  the  privilege  of  run- 
ning its  cars  on  the  track  of  the  latter  company ;  and  it  is  not 
denied  by  the  plaintiffs,  that  the  legitimate  business  of  the 
former  company  led  them  to  so  run  the  particular  cars  in 
question.  The  motipn  for  an  injunction  is,  therefore,  denied, 
so  &r  as  regards  the  cars  of  the  New  York  and  New  Haven 
Railroad  Company  which  have  been  so  run  on  the  tracks  of 
the  New  York  and  Harlem  Railroad  Company. 


Joseph  H.  Tuck 
William  Bbahhill.     In  Equttt. 

In  the  letters  patent,  granted  June  26th,  1855,  to  Joseph  Tuck,  for  "improve- 
ments in  packing  for  stuffing  boxes,  Ac,"  the  claim,  in  these  words :  "  The 
forming  of  packing  for  pistons  or  stuffing  boxes  of  steam  engines,  and  for  like 
purposes,  out  of  saturated  canvas,  so  cut  as  that  the  thread  or  warp  shall  run 
in  a  cUagonal  direction  from  the  line  or  centre  of -the  roll  of  packing,  and  rolled 
into  form,  either  in  connection  with  the  india-rubber  core,  or  other  elastic  mate- 
rial, or  without,  as  herein  set  forth,"  is  a  claim  for  a  new  article  of  manufacture, 
and  not  for  any  special  use  thereof. 

The  claim  to  the  forming  of  the  roll,  ""either  in  connection  with  the  india-rubber 
core,  or  other  elastic  material,  or  without,"  is  equivalent  to  two  separate 
claims,  one  for  the  forming  of  the  roll  with  the  core,  and  one  for  the  forming 
of  it  without  the  core. 

The  roll  without  the  core  being  old,  but  the  -roll  with  the  core  being  new,  the 
patentee  had  a  right,  under  the  7th  section  of  the  Act  of  March  8d,  1887,  (5 
U.  8.  Slat  <U  Large,  193,)  to  enter  a  Reclaimer,  disclaiming  the  forming  of 
the  roll  without  the  core,  and  limiting  his  claim  to  the  forming  of  the  roll  with 
the  core. 

Although  such  disclaimer  is  entered  after  the  commencement  of  a  suit  on  the 
patent  by  the  patentee,  he  can,  nevertheless,  under  the  7th  and  9th  sections  of 
the  said  Act  of  1837,  recover  in  such  suit,  unless  h6  unreasonably  neglected 
or  delayed  to  enter  such  dbdaimer,  but  he  cannot  recover  costs  therein. 

(Before  Blatobfou),  J.,  Southern  District  of  New  York,  April  14th,  1868.) 
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This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a 
suit  in  equity,  founded  on  letters  patent  of  the  United  States, 
granted  to  the  plaintifi^,  June  26th5  1856,  for  "  improvements 
in  packing  for  stuffing  boxes,  <fec." 

Oeorge  Oiffordy  for  the  plaintiff. 

Cha/rle8  M,  Keller^  for  the  defendant. 

Blatchfobd,  J.  The  patentee  says,  in  his  specification : 
"  My  invention  relates  to  an  improved  manner  or  mode  of 
making  or  forming  packing  for  pistons,  valves,  and  other 
parts  of  steam  engines,  and  for  like  purposes,  from  india-rub- 
ber and  canvas  saturated  with  india-rubber,  or  other  suitable 
material  or  composition."  He  describes,  as  follows,  the 
mode  of  carrying  out  his  invention  in  practice:  "I  first 
take  canvas,  or  other  suitable  material,  and  saturate  it  with  a 
solution  of  india-rubber,  or  other  equivalent  composition.  I 
then  cut  the  canvas,  thus  prepared,  in  a  diagonal  manner,  into 
strips  of  any  required  width,  cement  the  diagonal  ends  to- 
gether, so  as  to  form  any  length  of  fillet  required,  then  roll 
it  up  into  a  roll,  and  allow.it  to  cement  in  a  firm  but  elastic 
or  flexible  roll,  of  any  suitable  diameter  required.  In  cases 
where  greater  elasticity  is  required,  I  roll  the  canvas  round  a 
core  or  centre-piece  of  india-rubber,  or  other  suitable  elastic 
material."  Annexed  to  the  patent  are  six  figures  of  draw- 
ings, which  are  described  in  the  specification.  Figure  1  rep- 
resents a  section  of  the  packing,  which  is  rolled  up  from  its 
own  centre,  and  may  be  round,  or  nearly  so.  Figure  2  rep- 
resents a  section  of  the  packing,  which  is  rolled  loosely  at  one 
point,  and  tightly  at  the  opposite  point,  whereby  a  conical 
form  may  be  given  to  the  packing,  so  as  to  be  used  in  conical 
seats.  Figure  3  represents  a  slBction  of  the  packing,  rolled 
around  an  elastic  core  of  rubber,  which  core  may  be  square, 
round,  oblong,  oval,  or  of  any  desired  form  which  the  roll  of  pack- 
ing is  designed  to  possess.    Figure  4  represents  a  section  of  the 
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pftcking,  having  a  hollow  cylindrical  core.  Figure  5  represents 
a  section  of  the  packing  made  according  to  the  combined  forms 
shown  in  Figures  1  and  4,  the  canvas  being  first  rolled  from 
its  own  centre,  and  then  rolled  around  the  core,  so  as  to  embrace 
both  its  own  coils  and  the  core  in  its  outer  folds.  The  speci- 
fication then  says :  ^^  In  all  these  figures,  but  a  modification 
of  one  general  plan  is  illustrated,  namely,  the  rolling  of  can- 
vas, first  saturated  as  described,  into  a  fillet,  in  any  reasona- 
ble lengths,  and  of  any  diameter,  from  which  packing  may  be 
eat  in  lengths,  as  required.  A  packing,  such  as  herein  de- 
scribed, has  heretofore  not  been  known  as  an  article  of  com- 
merce or  of  manufacture,  and,  as  such,  I  claim  to  be  the  first 
inventor  or  producer  of  it."  Figure  6  represents  a  vertical 
section  through  a  packing-box,  showing  the  manner  of  apply- 
ing the  packing  to  the  cylinder  of  a  steam  engine.  The  spe- 
cification adds :  "  Any  of  the  forms  of  packing  represented 
in  the  several  figures  1,  2,  3,  4,  and  5,  may  be  used,  that  repre- 
sented at  figure  2  being  more  particularly  adapted  to  the 
lower  part  of  the  packing-box,  on  account  of  the  conical  form 
of  the  block  behind  it.  Piston  heads  and  valves,  or  other 
pLioes,  may  be  packed  in  a  similar  manner,  the  packing  being 
cat  off  in  suitable  lengths,  to  suit,  the  thing  to  be  packed. 
By  this  mode  of  manufacture,  it  will  be  seen  that  each  fold 
of  the  packing  in  contact  with  the  rubbing  or  moving  surface 
must  be  entirely  worn  away,  and  cannot  be  drawn  out  by  the 
rubbing  surface,  (as  is  frequently  the  case  when  packing  is 
made  in  concentric  folds  of  prepared  canvas,)  being  held  in 
in  its  place  by  the  ring  above  and  below  it."  The  claim  is  as 
follows :  "  The  forming  of  packing  for  pistons  or  stuffing 
boxes  of  steam  engines,  and  for  like  purposes,  out  of  satu- 
rated canvas,  so  cut  as  that  the  thread  or  warp  shall  run  in  a 
diagonal  direction  from  the  line  or  centre  of  the  roll  of  pack- 
ing, and  rolled  into  form,  either  in  connection  with  the  india- 
mbber  core,  or  other  elastic  material,  or  without,  as  herein  set 
forth." 

The  principal  defence  set  up  in  the  answer,  is  want  of  nov- 
elty in  the  invention.   The  answer  avers,  that,  before  the  alleged 
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invention  by  the  plaintiff,  strips  of  canvas  and  other  doth^ 
satnrated  or  coated  with  india-rubber,  were  rolled  np  into 
rolls,  both  upon  and  without  an  inner  core  of  india-rub- 
ber, and  with  the  threads  of  the  cloth  placed  in  a  direction 
diagonal  to  the  axis  of  the  roll,  and  in  various  other  directions, 
constituting  a  new  manufacture  for  various  uses,  and  that  the 
application  of  such  manufacture  to  any  special  purpose,  such 
as  the  packing  of  stuffing  boxes,  is  not  an  invention,  and  does 
not  constitute  the  subject-matter  of  letters  patent.  The 
answer  also  avers,  that  the  defendant  has  never  made,  used,  or 
sold,  what  is  claimed  as  the  invention  of  the  plaintiff,  in  the 
patent. 

The  evidence  as  to  infringement  shows  the  sale  by  the 
defendant  of  two  different  rolls  of  packing,  which  are  pro- 
duced, one  of  larger  diameter  than  the  oth^r,  and  each  hav- 
ing an  elastic  solid  india-rubber,  core,  the  section  of  which 
core  is  a  square,  the  rolls  of  packing  being  cyKndrical.  It  is 
also  shown,  that  the  defendant,  on  inquiry  being  made  for 
^^  Tuck's  patent  packing,"  sold  packing  similar-  to  the  two 
rolls  referred  to.  The  two  rolls  were  purchased  by  a  person 
who  sells  the  packing  as  an  agent  or  licensee  of  the  plaintiff, 
and  for  the  purpose  of  their  being  used  as  evidence  of  their 
sale  by  the  defendant.  The  two  rolls  are.  made  exactly  in 
accordance  with  the  packing  described  in  the  patent. 

The  defendant  showed,  by  satisfactory  proof,  that  an  arti- 
cle, made  in  the  same  maimer  as  the  plaintiff's  packing,  but 
without  a  core,  was  known  and  used  several  years  before  the 
invention  of  the  plaintiff  was  made.    No  evidence  was  given  • 
of  any  prior  knowledge  of  any  such  article  made  with  a  core. 

After  the  testimony  on  both  sides  had  been  put  in  before 
the  examiner,  the  plaintiff,  on  the  18th  of  February,  186Y, 
filed  in  the  patent  office  a  disclain^er,  sietting  forth  that  he  was 
still  the  sole  owner  of  the  patent,  and  entering  his  disclaimer 
^^  to  that  part  of  the  claim  which  covers  the  packing  therein 
described  without  a  core,  thereby  causing  the  claim  to  include 
only  the  packing  formed  out  of  saturated  canvas,  so.  cut  as 
that  the  thread  or  warp  ahall  run  in  a  diagonal  du-ection  from 
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the  line  or  centre  of  the  roll  of  packing,  and  roUed  into  form 
in  connection  with  and  aronnd  an  India  rubber  core,  or  one  of 
other  elastic  material,  meaning  the  said  claim  to  include  onlj 
the  combination  of  an  elastic  core,  with  satnrated  canvas, 
baying  threads  running  in  a  diagonal  direction,  as  described 
in  said  patent,  wound  around  the  same." 

The  plaintiff  claims  that  he  is  entitled  to  a  decree  for  a 
perpetual  injunction  restraining  the  defendant  from  making, 
using,  or  selling,  the  packing  which  has  a  core,  and  for  an  ac- 
count in  regard  to  the  packing  of  that  kind  which  he  has  made 
and  sold. 

The  claim  of  the  patent  is,  undoubtedly,  as  the  defendant 
contends,  and  as  the  plaintiff  does  not  deny,  for  an  alleged 
new  article  of  manufacture,  and  not  for  any  special  use  there- 
of. But  the  defendant  insists,  that  what  is  claimed  in  the 
patent  is  not  so  divisible  as  to  admit  of  a  disclaimer  being 
made  to  a  part  of  it,  and  that  the  alleged  invention  is  not  so 
divisible ;  in  other  words,  that  the  plaintiff  did  not  make,  and 
the  patent  does  Hot  make,  claim  to  two  separable  inventions, 
but  to  only  one  invention,  and  that  that  invention  is  shown 
not  to  have  been  new  with  the  patentee.  The  ground  taken 
by  the  defendant  is,  that  the  patentee,  in'  his  specification, 
states  his  invention  to  be  merely  the  roll  formed  in  the  man- 
ner  described,  and  that  the  modification  of  making  it  with  a 
core,  so  as  to  produce  greater  elasticity,  was  not  a  6e{)arate  in- 
vention in  fiict,  and  is  not  spoken  of  in  the  specification  as  a 
separate  invention,  distinct,  as  such,  from  the  making  of  the 
roll  without  a  core.  It  is  true,  that  the  specification  speaks  of 
the  plan  of  rolling  the  canvas,  first  cut  and  saturated  as  de- 
scribed, into  a  fillet  of  any  reasonable  length  and  of  any  diam- 
eter, as  one  general  plan,  and  says  that  the  five  figures  of  sec- 
tions of  rolls  show  what  are  only  modifications  of  such  one 
general  plan.  But  the  claim  claims  the  forming  of  the  roll 
"  either  in  connection  with  the  india-rubber  core,  or  other 
elastic  material,  or  without."  This  is  equivalent  to  two  sepa- 
rate claims — one  for  the  forming  of  the  roU  with  the  core,  and 
one  for  the  forming  of  it  without  the  core.    The  patentee 
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might  have  made  two  such  claims,  separately  nmnbered,  and 
both  would  have  been  good  claims,  if  the  inventions  were  new 
with  him.  He  did  that,  in  effect,  in  the  claim  he  made.  The 
roll  with  the  core  is  a  distinct  thing  from  the  roll  without  the 
core.  It  has  a  utility  of  its  own,  as  is  quite  apparent  from 
the  fact  that  the  defendant  sells  it.  The  prior  existence  of  the 
roll  without  the  core  is  shown,  but  it  is  not  shown  that  the 
roll  with  the  core  was  known  or  used  before  the  invention  of 
it  by  the  plaintiff.  If  the  plaintiff  had  known  of  the  exist- 
ence of  such  roll  without  the  core,  he  could  have  patented  the 
combination  of  it  with  a  core,  if  such  combination  was  in- 
vented by  him  and  was  new.  There  is  sufficient  utility  and 
invention  in  such  combination  to  support  a  patent.  The  re- 
sult produced  by  the  combination  is  a  new  article,  and,  being 
useful,  it  is  patentable.  {Crane  v.  Price,  Webst,  Pat  Caa.,  409 ; 
McCormick  v.  Seymour^  2  Blatchf.  C.  C,  B.,  240,  243.) 

It  having  been  shown  that  the  forming  of  the  roll  in  the 
manner  described,  without  the  core,  was  old,  the  next  ques- 
tion is,  whether  the  plaintiff  could  disclaim,  as  he  has  at- 
tempted to  do,  the  forming  of  the  roll  without  the  core,  and 
limit  his  claim  to  the  forming  of  the  roll  with  the  core.  The 
7th  section  of  the  Act  of  March  3d,  183Y,  (5  U.  8.  8M.  at 
La/rge,  193,)  provides  for  the  making  of  a  disclaimer,  where  a 
claim  is  too  broad,  and  claims  more  than  that  of  which  the 
patentee  was  the  original  or  first  inventor;  but  the  dis- 
claimer cannot  be  made  unless  some  material  and  substantial 
part  of  the  thing  patented  is  truly  and  justly  the  invention  of 
the  patentee,  and,  in  such  case,  he  is  authorized  to  make  dis- 
claimer of  such  parts  of  the  thing  patented  as  he  does  not 
claim  to  hold  by  virtue  of  the  patent.  The  defendant  con- 
tends, that  the  claim  of  this  patent  is  not  equivalent  to  two 
claims,  and  that,  therefore,  under  the  statute,  the  patentee  has 
no  right  to  disclaim  any  thing  in  the  claim.  But  this  objec- 
tion has  been  already  disposed  of.  The  forming  of  the  roll 
without  the  core  is  one  material  and  substantial  part  of  the 
thing  patented.  The  forming  of  the  roll  with  the  core  is 
another  material  and  substantial  part  of  the  thing  patented. 
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The  patentee  was  not  the  first  inventor  of  the  former.  He 
was  the  first  inventor  of  the  latter.  The  two  are  clearly 
separable  and  distinguishable.  The  claim  is  too  broad,  and 
claims  more  than  that  of  which  the  patentee  was  the  first  in- 
ventor. A  clear  case,  therefore,  existed,  under  the  7th  sec- 
tion of  the  Act  of  March  3d,  1837,  for  a  disclaimer  by  the 
patentee  of  so  mnch  of  his  claim  as  covers  the  forming  of  the 
roll  without  the  core.  The  disclaimer  goes  exactly  to  that 
extent.  It  disclaims  that  part  of  the  claim  "  which  covers 
the  packing  therein  described  without  a  core;"  and  then  it 
goes  on  to  state  what  the  claim  will  be  after  such  disclaimer, 
namely,  that  it  will  "  include  only  the  packing  formed  out  of 
saturated  canvas,  so  cut  as  that  the  thread  or  warp  will  run  in 
a  diagonal  direction  from  the  line  or  centre  of  the  roll  or 
packing,  and  rolled  into  form  in  connection  with  and  around 
an  india-rubber  core,  or  one  composed  of  other  elastic  mate- 
rial," and  that  it  will  "include  only  the  combination  of  an 
elastic  core  with  saturated  canvas  having  threads  running  in  a 
diagonal  direction,*  as  described  in  the  said  patent,  wound 
around  the  same."  This  disclaimer  is  unambiguous,  and 
leaves  the  claim  as  if  it  had  originally  claimed  only  such  com- 
bioation.  It  is  substantially  just  such  a  disclaimer  as  the  Su- 
preme Court,  in  SUshy  v.  Foote^  (14  Howard^  218,  221,)  held 
to  be  valid.  The  claim  there  was,  to  "  the  application  of  the 
expansive  and  contracting  po5ver  of  a  metallic  rod,  by  differ- 
ent degrees  of  heat,  to  open  and  close  a  damper,  which  gov- 
erns the  admission  of  air  into  a  stove,  or  other  structure,  in 
which  it  may  be  used,  by  which  a  more  perfect  control  over 
the  heat  is  obtained  than  can  be  by  a  damper  in  the  flue." 
It  having  been  shown  that  the  application  of  the  expansive 
and  contracting  power  of  a  metallic  rod,  by  different  degrees 
of  heat,  to  regulate  the  heat  of  other  structures  than  a  stove 
in  wRich  the  rod  was  acted  upon  directly  by  the  heat  of  the 
stove,  or  the  fire  which  it  contained,  was  not  new  with  the 
patentee,  he  entered  a  disclaimer  "  to  so  muck  of  said  claim 
as  extends  the  application  of  the  expansive  and  contracting 
power  of  a  metallic  rod,  by  different  degrees  of  heat,  to  any 
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other  use  or  purpose  than  that  of  regulating  the  heat  of  a 
stove  in  which  such  ro$l  shall  be  acted  upon  directly  by  the 
heat  of  the  stove,  or  the  fire  which  it  contains."  The  Su- 
preme Court  sustained  such  disclaimer  as  a  good  disclaimer, 
under  the  7th  section  of  the  Act  of  1837. 

But  the  defendant  contends^  that  the  disclaimer  in  this 
case,  if  properly  made  at  all,  cannot  affect  th^  issues  in  this 
suit,  because  it  was  not  filed  tiU  after  the  commencement  of 
the  suit.  In  other  words,  the  defendant  contends  that  the 
plaintiff  cannot  recover  in  this  suit,  because  the  claim,  as  it 
stood  when  the  suit  was  brought,  embraced  more  than  that  of 
which  the  plaintiff  was  the  first  inventor.  In  urging  this 
view,  the  defendant  relies  on  the  general  principle  of  law  to 
that  effect,  as  recognized  before  the  Act  of  March  3d,  1837, 
was  passed,  and  on  the  provision  of  the  7th  section  of  that 
Act,  that  ^'  no  such  disclaimer  shall  affect  any  action  pend- 
ing at  the  time  of  its  being  filed,  except  so  far  as  may  relate 
to  the  question  of  unreasonable  neglect  or  delay  in  filing  the 
same ; "  and  he  insists,  that  the  claim  of -the  patent  must  be 
construed,  for  the  purposes  of  this  suit,  as  if  no  disclaimer 
had  been  filed.  But  the  7th  section  of  the  Act  of  1837 
must  be  construed  in  connection  with  the  9th  section  of  the 
same  Act.  The  latter  section  provides,  "that  whenever,  by 
mistake,  accident,  or  inadvertence,  and  without  any  willful 
default  or  intent  to  defiraud  or  mislead  the  public,  any  pat- 
entee shall  have,  in  his  specification,  claimed  to  be  the  original 
and  first  inventor  or  discoverer  of  any  material  or  substantial 
part  of  the  thing  patented,  of  which  he  was  not  the  first  and 
original  inventor,  and  shall  have  no  legal  and  just  right  to 
claim  the  same,  in  every  such  case  the  patent  shall  be  deemed 
good  and  valid  for  so  much  of  the  invention  or  discovery  as 
shall  be  truly  and  bond  fide  his  own,  provided  it  shall  be  a 
material  and  substantial  part  of  the  thing  patented,  and  be 
definitely  distinguishable  from  the  other  parts  so  claimed 
without  right,  as  aforesaid ;  and  every  such  patentee,  his  ex- 
ecutors, administrators,  and  assigns,  whether  of  the  whole  or 
of  a  sectional  interest  therein,  shall  be  entitled  to  maintain  a 
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suit,  in  law  or  in  equity,  on  such  patent,  for  any  infiringement 
of  such  part  of  Uie  invention  or  discovery  as  shall  be  bond 
fde  his  own,  as  aforesaid,  notwithstanding  the  specification 
may  embrace  more  than  he  shall  have  any  legal  right  to 
daim."    Under  this  provision  of  the  9th   section,  taken  by 
itself,  the  plaintiff  is  entitled  to  recover  in  this  case,  without 
having  entered  any  disclaimer.    The  patentee,  by  inadvert- 
ence and  mistake,  and  without  any  willfdl  default  or  intent 
to  defraud  or  mislead  the  public,  claimed,  in  his  claim,  to  be 
the  original  and  first  inventor  of  forming  the  roll  without  the 
core,  which  was  a  material  and  substantial  part  of  the  thing 
patented ;  but  still,  under  this  provision  of  the  9th  section, 
the  patent  is  valid  for  the  forming  of  the  roll  with  the  core, 
which  was  first  invented  by  the  plaintiff,  and  is  a  material  and 
substantial  part  of  the  thing  patented,  and  is  definitely  distin- 
guishable fi^)m  the  forming  of  the  roll  without  the  core.    There- 
fore, the  plaintiff,  even  without  the  disclaimer,  is  authorized, 
by  the  9th  section,  to  maintain  this  suit,  for  the  infringement 
of  80  much  of  the  claim  as  covers  the  forming  of  the  roU  with 
the  core,  although  the  claim  embraces  also  the  forming  of  the 
roll  without  the  core.     It  is  provided,  indeed,  by  the  9th 
section,  that  ^^  no  person  bringing  any  such  suit  shall  be  enti- 
tled to  the  benefit  of  the  provisions  contained  in  this  section, 
who  shall  have  unreasonably  neglected  or  delayed  to  enter  at 
the  Patent  Office  a  disclaimer,  as  aforesaid."    It  is  not  pre- 
tended, however,  that  the  patentee  in   this  case  has  been 
guilty  of  any  such  neglect  or  delay.    It  is  farther  provided, 
by  the  9th  section,  that,  where  the  plaintiff  recovers  under 
that  section,  ^^he  shall  not  be  entitled  to  recover  costs  against 
the  defendant,  unless  he  shall  have  entered  at  the  Patent 
Office,  prior  to  the  commencement  of  the  suit,  a  disclaimer  of 
all  that  part  of  the  thing  patented  which  was  so  claimed  with- 
out right."    Therefore,  the  plaintiff  can  recover  no  costs  in 
this  case. 

But,  it  is  urged  that  the  provision  of  section  7,  that  "  no 
such  disclaimer  shall  affect  any  action  pending  at  the  time 
of  its  being  filed,  except  so  far  as  may  relate  to  the  ques- 
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tion  of  unreasonable  neglect  or  delay  in  filing  the  same/' 
forbids  a  recovery  by  the  plaintiff  in  this  snit,  notwithstand- 
ing the  provisions  of  the  9th  section.  This  is  not  so.  It 
is  true,  that  Judge  Story,  in  Reed  v.  Cutter^  (1  Storyj  590, 
600,)  says,  that  if  a  disclaimer  is  filed  during  the  pendency 
of  a  suit,  the  plaintiff  will  not  be  entitled  to  the  benefit 
thereof  in  that  s^it ;  and  that  the  same  Judge,  in  Wyeth  v. 
Stone,  {Id,j  273,  294,)  says,  that  the  disclaimer  mentioned 
in  the  7th  section,  must  be  interpreted  to  apply  solely  to 
suits  pending  when  the  disclaimer  is  filed  in  the  Patent  Office, 
and  tiie  disclaimer  mentioned  in  the  9th  section  to  apply 
solely  to  suits  brought  after  the  disclaimer  is  so  filed,  and  that 
the  proviso  to  the  7th  section,  as  to  the  disclaimer  affecting  a 
pending  suit,  prevents  its  affecting  in  any  manner  whatsoever 
a  suit  pending  at  the  time  it  is  filed.  But  the  plaintiff  does 
not  need  to  claim  any  benefit  in  this  suit  firom  th»  disclaimer. 
He  recovers  in  this  suit  by  virtue  of  the  9th  section,  it  not 
appearing  that  he  unreasonably  neglected  or  delayed  to 
enter  a  disclaimer.  I  cannot  concur,  however,  in  Judge 
Story's  view  of  the  provision  in  the  7th  section,  as  to  the  dis- 
claimer's affecting  a  pending  suit.  I  understand  that  pro- 
vision to  mean,  that  a  suit  pending  when  the  disclaimer  is 
filed,  is  not  to  be  affected  by  such  filing,  so  as  to  prevent  the 
plaintiff  from  recovering  in  it,  unless  it  appears  that  the  plain- 
tiff unreasonably  neglected  or  delayed  to  file  the  disclaimer. 
The  "  unreasonable  neglect  or  delay,"  mentioned  in  the  7th 
section,  manifestly  refers  to  the  unreasonable  neglect  or 
delay  mentioned  m  the  9th  section,  and  the  disclaimer  mien- 
tioned  in  the  9th  section  is  clearly  the  disclaimer  provided 
for  in  the  7th  section.  Moreover,  the  provision  of  the 
9th  section,  that  the  plaintiff,  where  he  is  entitled  to  recover 
under  that  section,  shall  not  recover  costs,  unless  he  has  en- 
tered a  disclaimer,  prior  to  the  commencement  of  the  suit,  of 
what  he  claimed  without  right,  is  a  strong  implication,  that, 
where  he  does  not  enter  the  disclaimer  until  after  the  com- 
mencement of  the  suit,  he  may  still  recover  in  the  suit,  if 
otherwise  entitled  to  do  so,  but  without   recovering  costs* 
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And  Bach  has  been  the  view  heretofore  held  by  Mr.  Justice 
Nelson,  in  this  Court.  In  Ouyon  v.  Serrell^  (1  Blatchf,  C. 
G,  JS. ,  244,)  he  allowed  a  recovery,  without  costs,  in  a  case 
where  a  disclaimer  was  filed  after  Quit  brought ;  and  in  Sail 
V.  WUes,  (2  Blotch/.  C.  C.  R.,  194, 198,)  he  says :  « If  the 
disclaimer  was  entered  in  the  Patent  Office  before  the  suit 
was  instituted,  the  plaintiff  recovers  costs  in  the  usual  way, 
indepoidently  of  any  question  of  disclaimer.  But  if,  in  the 
piogresB  of  the  trial,  it  turns  out  that  a  disclaimer  ought  to 
have  been  made  as  to  part  of  what  is  claimed,  the  plaintiff 
may  recover,  but  will  not  be  entitled  to  costs."  Of  course  it 
follows,  that  if  a  disclaimer  is  made  after  suit  brought,  the 
plaintiff  may  still  recover,  but  without  costs. 

The  plaintiff  is  entitled  to  a  decree  for  a  perpetual  injunc- 
tion, as  prayed  for  in  the  bill,  in  respect  to  the  packing 
formed  with  a  core,  and  for  an  account  in  respect  to  such 
packing,  and  for  a  reference  to  a  Master  to  take  and  state 
Buch  account.  He  will  not  be  entitled  to  recover  any  costs  in 
the  suit. 


KuFTJS  Hatch 

V8. 


The  Chicago,  Sock  Island  ajxd  Pacific  Eailboad  Com- 
pany, John  F,  Teaoy  and  oth'ees. 

The  Same  ve.  The  Same.    In  Equity. 

A  oorporation  created  by  a  State  other  than  the  State  of  New  York,  does  not,  by 
reason  of  its  haymg^  an  office,  and  transacting  material  branches  of  its  busi- 
ness^ within  the  State  of  New  York,  or  by  force  of  the  State  statute  of  New 
Tork,  of  April  10th,  1865,  (Leans  of  1865,  chap.  279,)  lose  the  privilege,  mhich 
otherwise  belongs  to  it,  as  a  corporation  created  by  another  State,  of  having  all 
its  members  regarded  as  citizens  of  that  State,  within  the  meaning  of  the 
Acts  of  Ckmgress  in  regard  to  the  removal  of  canses  into  the  Circuit  Courts  of 
the  United  States. 
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A  suit  brought  in  a  State  Court  of  New  Torlc,  by  a  citizen  of  New  York,  against 
a  corporation  created  by  a  State  other  than  New  York,  and  against  a  dtisen 
of  a  State  other  than  New  York,  and  against  other  defendants  who  ar^  citizesB 
of  New  York,  cannot  be  remoyed  into  a  Circuit  Court  of  the  United  States  in 
New  York,  under  the  12th  section  of  the  Judiciary  Act  of  September  24th, 
1780,  (1  IT.  8,  Stat,  <U  Large,  70,)  unless  the  defendants  who  are  oitizena  of 
New  York  are  merely  nominal  parties  to  the  suit 

Where  the  officers  of  a  corporation  are  made  co-defendants  with  the  corporation 
to  a  suit  in  equity,  but  no  relief  is  prayed  for  as  to  any  of  such  officers  that  ia 
not  prayed  for  in  respect  to  the  corporation,  and  no  relief  is  prayed  for  against 
any  sudi  officer  in  his  indiyidual  capacity,  such  officers  are  merely  nominal 
pi^es  to  the  suit. 

An  injunction  against  a  corporation,  if  served  on  an  officer  thereof,  or  even  if 
known  by  him  to  exist,  binds  him  to  obedience. 

A  plaintiff  cannot,  by  joining,  as  nominal  defendants,  with  a  corporation,  persons 
who  are  citijeens  of  the  same  State  with  the  plaintiff,  depriye  the  corporation 
of  any  right  which  it  would  otherwise  haye  in  respect  to  remoying  a  cause 
into  a  Court  of  the  United  States. 

When  the  proper  steps  to  effect  the  remoyal  of  a  cause  under  the  said  Act  of 
1780  haye  been  taken,  and  eyidence  thereof  is  presented  to  the  State  Court, 
the  right  to  haye  the  removal  made  is  perfected,  and  no  action- of  the  State 
Court  can  either  confer  the  right  or  take  it  ^way. 

The  discretion  to  be  ezerdsed  by  the  State  Court  in  passing  on  the  question  as 
to  whether  such  proper  steps  have  been  taken,  is  a  legal  discretion. 

No  order  by  the  State  Court  for  the  removal  of  the  cause  is  necessary. 

If  the  defendant  does  all  that  is  necessary  to  secure  a  removal,  he  can,  whether 
the  State  Court  makes  an  order  of  removal  or  not,  perfect  the  removal,  by 
entering  in  the  Federal  Court,  at  the  proper  time,  copies  of  the  proper  papers, 
and  his  appearance,  and  special  bail,  if  necessary;  and,  when  that  is  done,  the 
cause  will  proceed  in  the  Federal  Court. 

When  a  case  is  removed  under  the  said  Act  of  1780,  any  injunction  issued  before  • 
its  removal,  ipto  facto  falls. 

{Before  Blatohtobd,  J.,  Southern  District  of  New  York,  April  20th,  1868.) 

These  suits  were  originally  commenced  in  the  Supreme 
Court  of  the  State  of  New  York.  The  parties  plaintiff  and 
defendant  to  both  suits  were  the  same,  except  that  Edward  W^ 
Dunham  was  a  party  to  the  second  suit,  and  was  not  a  party 
to  the  first  suit.  The  suits  now  came  before  the  Court  on  a 
moiion  by  the  plaintiff  to  remand  them  to  the  State  Court, 
and  on  a  motion  by  the  defendants  to  dissolve  injunctions 
granted  in  them  by  the  State  Court. 
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John  K.  Porter  and  John  E.  BurriU^  for  the  plaintiff. 
Charles   O*  Conor  and    ChwrUs  Tracy ^  for  the  defend- 


Blatchford,  J.  These  suits  are  now  in  this  Court,  either 
as  respects  all  of  the  defendants  in  each^  or  as  respects  the  de- 
feindants  the  railroad  company  and  Tracy,  or  one  of  them, 
in  each,  by  virtae  of  certain  proceedings  for  the  removal  of 
the  same  from  the  State  Court  into  this  Court,  taken  in  the 
State  Court  on  behalf  of  the  railroad  company  and  Tracy. 
Those  profBedings  were  taken  under  three  several  Acts  of 
Congress — ^the  12th  section  of  the  Judiciary  Act  of  September 
24th,  1789,  (1  U.  S.  Stat,  at  Large,  79,)  the  Act  of  July  27th, 
1866,  (14  Id.,  306,)  and  the  Act  of  March  2d,  1867,  {Id.,  558.) 
The  State  Court  made  an  order,  in  each  suit,  on  the  15th  of 
February-  1868,  which  recites,  that  the  defendants  the  rail- 
road company  and  Tracy,- have  presented  their  petition  and 
affidavits,  that  the  petition,  among  other  things,  prays  for  a 
removal  of  the  cause  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  in  pursuance  of 
the  several  Acts  of  Congress  in  such  case  made  and  provided, 
that  the  company  and  Tracy  have  entered  their  appearance 
in  pursuance  of  said  petition  and  said  Acts  of  Congress,  and 
-  that  the  said  petitioners  have  given  good  and  sufficient  surety, 
as  required  in  said  Acts  of  Congress,  by  a  bond,  approved  in 
said  Court  and  filed  with  the  clerk  thereof,  and  then  orders 
that  the  surety  so  offered  is  accepted  by  said  Court,  and  that 
said  Court  will  proceed  no  further  in  the  cause  against  the 
company  and  Tracy,  or  either  of  them,  and  that  no  further 
proceedings  be  had  in  said  Court  against  the  company  and 
Tracy,  or  either  of  them,  and  that  the  cause,  as  against  the 
company  and  Tracy,  is  removed  from  said  Court  to  the  Cir- 
cult  Court  of  the  United  States  for  the*  Southern  District  of 
New  York,  in  pursuance  of  the  provisions  of  the  said  Act  of 
July  27th,  1866.  The  order  states,  that  it  ^4s  granted  under 
and  pursuant  to  the  last-mentioned  Act  of  Congress,  and  is 
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without  prejudice,  as  therein  provided,  to  the  rights  of  the 
parties."  Copies  of  certain  process,  pleadings,  depositions, 
testimony,  and  other  proceedings  in  the  suits  in  the  State 
Court,  have  been  filed  in  this  Court,  which  are  asserted,  and 
not  denied,  to  be.  copies  of  all  the  i»*ocess,  pleadings,  deposi- 
tions, testimony,  and  other  proceedings  in  said  suits,  which  ex- 
isted therein  when  the  orders  for  the  removal  were  made  by 
that  Court.  The  company  and  Tracy  have  entered,  each  of 
them,  a  general  appearance  in  this  Court,  in  each  suit.  Ko  one 
of  the  other  defendants  has  entered  any  appearance  in  this 
Court  in  either  suit.  The  plaintiff,  insisting  that  if  the  suits 
are  in  this  Court  at  all,  they  are  here  only  as  inspects  the 
company  and  Tracy,  now  moves  to  remand  the  suits  to  the 
State  Court,  on  the  ground  that  a  cause  does  not  exist  for  the 
removal  of  either  of  the  suits,  in  any  respect,  under  any  one  of 
the  three  Acts  of  Congress  referred  to. 

The  complaint  in  each  suit  states,  that  it  is  brought  on  be- 
half of  the  plaintiff  and  of  all  other  stockholders  oi  the  Chi- 
cago, Bock  Island  and  Pacific  Bailroad  Company  who  may 
elect  to  avail  themselves  of  it  and  contribute  to  the  expenses 
of  the  action.  The  plaintiff  alleges,  in  the  complaint  in  the 
first  suit,  that  he  is  a  stockholder  in  the  company,  and  that  the 
company  is  a  corporation,  and  is  organized  by  virtue  of  the  laws 
of  the  States  of  Illinois  and  Iowa ;  that  all  the  directors  of  the  cor- 
poration except  three  reside  in  the  State  of  New  York ;  and  that 
the  individual  defendants  in  said  suit  are,  and  have  been  since 
April,  1867,  such  directors.  The  gravamen  of  that  complaint 
is,  that  the  defendants  are  about,  without  right  or  authority, 
and  without  the  san<||;ion  of  the  stockholders  of  the  company, 
to  make  a  contract,  on  the  part  of  the  company,  to  extend  its 
railroad  from  Des  Moines,  Iowa,  to  the  western  boundary  of 
Iowa,  and  to  create  a  liability  on  the  part  of  the  company  in 
respect  thereto,  and  to  use  the  moneys  of  the  company  for 
such  purpose ;  that  they  have  recently  issued,  in  the  name  of 
the  company,  and  sold  in  the  market,  at  less  than  par,  forty- 
nine  thousand  new  shares  of  the  capital  stock  of  the  company, 
in  addition  to  ninety-one  thousand  shares  previously  issued, 
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all  the  shares  being  of  the  par  value  of  one  hundred  dollars 
each ;  that  the  proceeds  of  such  new  shares,  which  amount  to 
more  than  four  millions  of  dollars,  are  in  the  possession  and 
eontrol  of  the  directors ;  and  that  the  pretence  on  the  part  of 
the  directors,  in  issuing  the  new  shares,  was,  that  sudi  issue 
was  necessary  to  enable  the  company  to  procure  funds  to  con- 
struct such  extension  of  its  road,  and  was  made  for  that  pur- 
pose. The  prayer  of  the  complaint  in  the  first  suit  is,  for  a 
judgment,  that  the  defendants  be  enjoined  and  restrained  from 
making  any  such  contract,  and  from  creating  any  such  liabil- 
ity, and  from  using  any  of  the  moneys  of  the  company  for 
such  purpose,  or  in  execution  of  any  contract  to  build  such  ex- 
t^ided  road,  and  from  further  increasing  the  capital  stock  of 
the  company,  and  from  using  the  proceeds  of  any  of  the  new 
forty-nine  thousand  shares,  except  to  redeem  and  extinguish 
such  shares,  until  the  stockholders  of  the  company  shall,  at 
their  next  annual  meeting,  in  June,  1868,  or  at  any  special 
meeting  to  be  called  for  that  purpose,  have  passed  upon  the 
action  of  the  directors  in  issuing  the  new  shares,  and  upon  the 
disposition  to  be  made  thereof,  or  of  the  proceeds  thereof,  and 
in  T^ard  to  the  proposed  extension  of  the  railroad.  The  com- 
plaint also  prays,  that  the  defendants  may,  during  the  pen- 
dency of  the  action,  be  enjoined  and  restrained  as  above  pro- 
vided, and  that  a  receiver  of  the  proceeds  of  the  forty-nine 
thousand  new  shares  may  be  appointed.  On  this  complaint, 
and  on  affidavits  accompanying  it,  an  ex  parte  injunction  was 
issued  by  the  State  Court,  on  the  6th  of  January,  1868,  enjoin- 
ing and  restraining  the  defendants,  until  the  further  order  of 
the  Court,  as  above  prayed  for. 

The  complaint  in  the  second  suit  reasserts  the  allegations 
of  the  complaint  in  the  first  suit,  tod  brings  in,  as  an  addi- 
tional defendant,  Dunham,  who  is  the  treasurer  of  the  com- 
pany, but  not  one  of  the  directors.  The  principal  allegations 
in  the  second  complaint  are,  that  a  committee  of  the  directors, 
consisting  of  five  of  them,  and  called  an  executive  committee, 
have,  by  a  majority  vote,  determined  to  close  the  transfer 
office  of  the  company  in  the  city  of  New  York,  and  to  remove 
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all  its  books  and  yaloable  papers  beyond  the  jurisdiction  of 
the  Court ;  that  the  defendants  have  refused  to  allow  said 
books  to  be  examined  or  inspected  by  the  stockholders ;  that 
they  are  about  to  remove  all  the  money,  securities,  and  prop- 
erty of  the  company  beyond  the  jurisdiction  of  the  Court ; 
and  that  they  refuse  to  permit  any  transfer  to  be  made,  on 
the  books  of  the  company,  of  any  of  the  shares  of  stock  in 
the  company.  The  prayer  of  this  complaint  is,  for  a  judg- 
ment as  asked  for  in  the  first  complaint,  and  further,  that  the 
defendants  be  enjoined  and  restrained  from  removing  any  of 
the  books  of  the  company,  or  of  the  directors,  or  of  the 
executive  committee,  beyond  the  jurisdiction  of  the  Court, 
and  from  preventing  the  plaintiff,  or  other  stockholders,  from 
obtaining  an  examination  and  inspection  thereof,  and  from 
interfering  with  them  in  making  such  examination  and  in- 
spec  ion,  and  from  removing  the  proceeds  of  the  forty- 
nine  thousand  new  shares  of  stock,  or  any  other  property  or 
proceeds  thereof,  beyond  the  jurisdiction  of  the  Court,  and 
from  pennitting  to  be  made  any  transfer  of  any  shares  of  the 
stock  of  the  company,  whether  of  the  original  ninety-one 
thousand  shares,  or  of  the  forty-nine  thousand  additional 
shares,  until  a  transfer  of  all  the  shares,  whether  original  or 
additional  shares,  shall  be  permitted  to  be  made  without  dis- 
tinction, and  from  closing  the  office  or  place  of  business  of 
the  corporation  in  the  city  of  New  York,  and  that  the  de- 
fendants may  be  restrained  during  the  pendency  of  the 
action.  On  the  complaints  in  the  two  suits,  and  on  affidavits 
on  the  part  of  the  plaintiff,  an  ex  pa/rte  injunction  was  issued 
by  the  State  Court,  on  the  Tth  of  January,  1868,  enjoining 
and  restraining  the  defendants,  until  the  further  order  of  the 
Court,  as  so  prayed  for  in  the  complaint  in  the  second  suit. 
It  is  provided,  by  the  Act  of  July  27th,  1866,  that  any  injunc- 
tion granted  by  the  State  Court  before  the  removal  of  the 
cause,  against  the  defendant  applying  for  its  removal,  shall 
continue  in  force  until,  modified  or  dissolved  by  the  United 
States  Court  into  which  the  cause  shall  be  removed.  A 
motion  is  now  made  to  this  Court,  on  the  part  of  the 
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compaay  and  Tracy,  to   dissolve    and    set  aside  the  said 
injimdions. 

The  motion  to  remand  the  causes  to  the  State  Court  will 
be  first  considered.  It  is  not  disputed  that  the  plaintiff  is  a 
citizen  of  the  State  of  New  York  ;  nor  that  the  company  is  a 
corporation  created  either  by  the  State  of  Iowa,  or  the  State 
of  minoiiB,  or  both ;  nor  that  all  the  other  parties  defendant, 
except  Tracy,  are  citizens  of  the  State  of  New  York.  On 
the  question  of  fact,  on  the  evidence,  as  to  the  citizenship  of 
Tracy,  I  concur  with  the  view  of  Judge  Cardozo,  in  the  State 
Court,  that,  for  the  purposes  of  a  removal  of  the  suits  into 
this  Court,  Tracy  is  a  citizen  of  the  State  of  Illinois.  The 
petition  to  the  State  Court,  by  the  company  and  Tracy,  waa 
in  proper  form,  they  duly  entered  their  appearance  in  the 
State  Court,  and  they  gave  good  and  suficient  surety,  by  a 
proper  bond,  as  required  by  the  Acts  of  Congress,  and  the 
State  Court  accepted  the  surety  so  offered.  Copies  of  all  the 
proceedings  in  the  State  Court  have  been  duly  filed  in  thi^ 
Court,  and  the  appearance  of  the  company  and  Tracy  has 
been  entered  in  this  Court.  So  far  as  formalities  are  con- 
cerned, therefore,  every  thing  required  by  the  Acts  of  1T89 
and  1866,  to  be  done  by  the  company  and  Tracy,  to  obtain 
and  ipettect  the  removal  of  the  causes  into  this  Court,  has. 
been  done  by  them. 

The  objection  is  taken  by  the  plaintiff,  that  the  company, 
although  a  corporation  created  by  a  State  other  than  the 
State  of  New  York,  has,  by  reason  of  its  having  an  office, 
and  transacting  material  branches  of  its  business,  within  the 
State  of  New  York,  and  by  force  of  an  Act  of  the  Legislature 
of  that  State,  passed  April  10th,  1855,  {Laws  of  1855,  cA«p. 
279,)  lost  the  privilege,  which  otherwise  would  have  belonged 
to  it,  as  a  corporation  created  by  another  State,  of  having  all 
its  members  regarded  as  citizens  of  that  State,  within  the 
meaning  of  the  Acts  of  Congress  in  regard  to  the  removal  of 
causes  into  this  Court.  That  Act.  is  one  providing  for  the  mode 
of  serving  on  a  foreign  corporation  process  in  a  suit.  It  is 
settled,  by  the  decisions  of  the  Supreme  Court,  that  a  cor- 
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poration  can  have  no  legal  existence  out  of  the  bounds  of  the 
sovereignty  by  which  it  is  created,  that  it  exists  only  in  con- 
templation of  law,  and  by  force  of  that  law,  that  where  that 
law  ceases  to  operate  the  corporation  can  have  no  existence, 
and  that  it  must  dwell  in  the  place  of  its  creation.  {Bcmh  of 
Augusta  v.  Ea/rle^  13  Peters^  512 ;  Ohio  omd  Mississippi  li. 
H.  Co.  V.  WhedeTy  1  Blacky  286.)  It  is  also  settled,  by  like 
decisions,  that  a  suit  against  a  corporation,  in  its  corporate 
name,  must  be  regarded  as  a  suit  against  citizens  of  the  State 
which  created  it,  the.  legal  presumption  being,  that  its  mem- 
bers are  citizens  of  that  State,  the  only  State  in  which  the 
corporate  body  has  a  legal  existence ;  and  the  legal  presump- 
tion, therefore,  being,  that  a  suit  against  the  corporation,  in 
its  corporate  napie,  is  a  suit  against  citizens  of  the  State  which 
created  it,  and  no  averment  or  evidence  to  the  contrary  being 
admissible,  to  withdraw  the  suit  from  any  jurisdiction  which 
a  Court  of  the  United  States  would  otherwise  have  over  it. 
{The  ZouisviUsy  Cinoinna/U  cmd  Charleston  R,  B.  Co.  v. 
Letsoriy  2  Howa/rdy  497;  Ma/rshuU  v.  The  Baltimore  cmd 
Ohio  B.  B.  Co.y  16  Howa/rdy  314 ;  The  Covington  Dranjo- 
bridge  Co.  v.  Shepherdy  20  Bbwardy  ?32 ;  Ohio  amd  Missis- 
sippi B.  B.  Co.  V.  WhedeTy  1  Blacky  286.)  It  follows,  there- 
fore, that,  for  the  purposes  of  jurisdiction  by  the  Courts  of  the 
United  States,  these  suits,  so  far  as  they  are  suits  against  the 
company,  are  suits  against  citizens  of  the  State  which  created 
the  company.  Such  State  was  not  the  State  of  New  York. 
Nothing  done  by  the  company  in  regard  to  the  place  or 
manner  of  transacting  its  business,  and  no  statute  of  the  State 
of  New  York  in  regard  to  it,  can  deprive  it  of,  the  rights  and 
privileges  which  thus  belong  to  it,  as  a  corporate  body  created 
by  another  State  than  New  York.  It  is  still  a  foreign  cor- 
poration, so  far  as  its  entity  and  legal  existence  is  concerned. 
In  Pomeroy  v.  The  New  York  amd  New  Sa/ven  B.  B.  Co.y 
decided  in  this  Court,  in  December,  1857,  (4  Blatchf.  C.  C. 
B.y  120,)  it  was  held,  that  a  foreign  corporation,  sued,  by  its 
own  assent,  by  summons  served  on  an  agent  in  New  York, 
was  still  a  foreign  corporation,  resident  in  the  State  which 
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created  it ;  that  it  could  not  exist  in  New  York  in  its  cor- 
porate capacity,  except  as  a  New  York  corporation ;  that,  as  a 
foreign  corporation,  it  could  not  be  said  to  have  any  legal 
existence  in  New  York ;  that  its  existence  in  the  foreign 
State  might  be  recognized  in  New  York,  and  the  exercise  of 
many  rights  and  privileges  in  New  York  might  be  permitted 
to  it,  either  by  express  statute,  or  by  comity ;  but  that  its 
coTporate  existence  in  New  York  could  be  created  only 
by  New  York  laws,  and  by  making  it  a  New  York  cor- 
poration. 

These  suits,  therefore,  are  suits  brought  in  the  State  of 
New  York,  by  Hatch,  a  citizen  of  New  York,  against  the 
members  of  the  company,  all  of  whom  are  citizens  of  the 
State  which  created  the  company,  and  which  is  a  State  other 
than  New  York,  and  against  Tracy,  a  citizen  of  Illinois^ 
and  against  other  defendants,  who  are  citizens  of  New 
York. 

The  first  question  is,  whether  the  case  is  removable  under 
the  Act  of  1789.    Under  the  twelfth  section  of  that  Act,  the 
suit,  to  be  removable,  must  be  commenced  against  an  alien, 
or  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State.     By  the  eleventh  section 
of  the  same  Act,  original  jurisdiction  is  given  to  the   Cir- 
cuit Courts,  of  civil  suits  where  "  an  alien  is  a  party,  or  the 
suit  is  between  a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State."     The  language  of 
the  two  sections  is  substantially  identical  in  regard  to  the 
citizenship.     Under  the  11th  section,  it  was  held,  in  Straw- 
bridge  V.  Curtis^  (3  Crcmch^  267,)  that  each  distinct  interest 
muslfbe  represented  by  persons,  all  of  whom  are  entitled  to 
sue  or  may  be  sued  in  the  Federal  Courts ;  that  is,  that,  where 
the  interest  is  joint,  each  of  the  persons  concerned  in  that 
interest  must  be  competent  to  sue,  or  liable  to  be  sued,  in  those 
Courts.     Under  the  12th  section,  it  was  held  by  this  Court, 
in  Wan^d  v.  Arredondo^  (1  Paints  C.  C.  -ff.,  410,)  that  a  suit 
by  a  citizen  of  New  York,  against  a  defendant  who  was  an 
alien,  and  a  defendant  who  was  a  citizen  of  New  York,  could 
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not  be  removed  into  tliis  Court  by  the  alien,  where  the  defend- 
ant who  was  a  citizen  of  New  York,  was  not  a  mere  nominal 
party  to  the  suit,  but  was  a  real  and  an  indispensable  party 
to  the  decision  and  final  determination  of  the  merits  of  the 
case,  Tliese  decisions  have  always  been  followed  by  the 
Courts  of  the  United  States,  and  it  results  from  them,  that 
these  suits  cannot  be  removed  into  this  Court,  under  the  Act 
of  1789,  unless  the  defendants,  other  than  the  company  and 
Tracy,  are  merely  nominal  parties  to  the  suit. 

The  entire  scope  and  object  of  the  first  suit,  as  shown  by 
the  complaint  therein,  is  to  restrain  the  company  from  extend- 
ing its  road  beyond  Des  Moines,  and  from  using  any  of  its 
moneys  or  property  for  that  purpose,  and  from  issuing  any 
new  shares  of  stock,  and  from  using  any  of  the  proceeds  of 
the  forty-nine  thousand  new  shares,  except  to  redeem  and 
extinguish  those  sharesj  until  the  stockholdei^s  of  the  com- 
pany shall,  at  a  meeting,  have  passed  upon  the  whole  subject, 
and  to  have  a  receiver  appointed  of  the  proceeds  of  the  forty- 
nine  thousand  new  shares.  The  entire  scope  and  object  of 
the  second  suit,  as  shown  by  the  complaint  therein,  is  the 
same  as  in  the  first  suit,  and,  in  addition,  to  enjoin  and  restrain 
the  company  from  removing  its  books  or  property  beyond  the 
jurisdiction  of  the  Court,  and  from  interfering  with  the  stock- 
holders in  examining  the  books,  and  from  permitting  any 
transfer  of  any  shares  to  be  made  unless  a  transfer  of  all,  with- 
out distinction,  old  and  new,  is  permitted,  and  from  closing 
its  oflSce  or  place  of  business  in  New  York.  All  the  relief 
that  is  prayed  for  in  either  suit  is  by  injunction,  except  the 
prayer  in  the  first  suit  for  a  receiver.  All  the  relief  by 
injunction  is  prayed  for  in  respect  to  all  of  the  defenAnts. 
No  such  relief  is  prayed  for  in  respect  to  any  defendant,  other 
than  the  company,  that  is  not  prayed  for  in  respect  to  the 
company.  The  suits  are  really,  both  of  them,  wholly  against 
the  company  alone.  The  directors  and  the  treasurer,  who 
are  its  co-defendants,  are  merely  its  servants  and  agents, 
through  whom  necessarily  it  acts.  It  was  not  necessary  or 
proper  to  make  them  parties  to  the  suit  at  all.    The  injunc- 
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tions  prayed  for  and  the  injunctions  issued,  if  issued  against 
the  company  alone,  and  served  on  any  director,  or  on  the 
treasurer,  would  bind  the  person  so  served  to  obedience,  and, 
even  without  such  service,  knowledge  by  the  officer  of  the 
existence  of  the  injunction  against  the  company,  would  bind 
the  officer  to  obedience.  {Tke  People  v.  Sturteoant^  5  Sd- 
den^  263,  277.)  The  directors  and  the  treasurer  are,  there- 
fore, not  real  parties  to  the  suits,  but  merely  nominal  parties. 
!N^o  personal  demand  is  made  against  any  one  of  them,  nor  is 
any  personal  accounting  asked  from  any  one  of  them,  and  it 
is  only  in  his  relation  to  the  company,  and  in  the  official  posi- 
tion that  he  occupies  toward  the  company,  that  any  one  of 
them  is  made  a  party.  The  test  of  this  is,  that,  if  any  one  of 
the  directors  or  the  treasurer  were  to  resign  his  office,  he 
would  necessarily  cease,  ipso  factOy  to  be  a  proper  party  to 
the  suit,  and  the  plaintiff  would  be*obliged  to  make  his  suc- 
cessor in  office  a  party,  and  so  on  with  every  change.  The 
reason  for  this  would  be,  that,  there  being  no  relief  prayed 
against  the  individual  in  his  individual  capacity,  and  the  injunc- 
tion asked  being  to  restrain  him  merely  from  doing  or  not  doing 
what  his  official  relation  to  the  company  alone  enables  him  to 
do,  or  to  refrain  from  doing,  when  such  official  relation  ceases, 
the  relief  asked  and  the  injunction  issued  become,  as  to  him, 
utterly  fritile.  This  would  not  be  the  case  where  he  was  made 
a  party  defendant,  jointly  with  the  corporation  of  which  he 
was  an  officer,  for  the  purpose  of  obtaining  some  specific  re- 
lief against  him  on  a  personal  liability,  or  in  order  to  obtain 
a  discovery  from  him  in  regard  to  matters  peculiarly  within 
his  knowledge.  There,  the  dissolution  of  his  official  relation 
would  not  affect  the  propriety  of  his  being  retained  as  a  de- 
fendant. This  view  is  conclusive  to  show  that  the  entire  real 
controversy  in  both  suits,  so  far  as  it  is  shown  by  the  prayer 
of  the  complaints,  and  which  is  the  only  guide  the  Court  can 
have,  is  between  the  plaintiff  on  the  one  side,  and  the  com- 
pany, as  a  corporate  body,  on  the  other.  The  plaintiff  cannot, 
by  joining  as  nominal  defendants  with  the  corporation,  per- 
sons who  are  citizens  of  the  same  State  with  the  plaintiff. 
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deprive  the  corporation  of  any  right  which  it  would  other- 
wise have  in  respect  to  removing  the  cause  into  this  Court. 
In  Womdey  v.  Worrrdey^  (8  Wheaton^  421,  451,)  it  was  held, 
that  the  joining,  as  defendant  in  an  equity  suit  in  the  Circuit 
Court,  of  a  person  who  was  a  citizen  of  the  same  State  with 
the  plaintiffs,  constituted  no  objection  to  the  jurisdiction  of 
the  Court  over  the  suit,  where  such  person  was  merely  a  nom- 
inal defendant,  joined  foY  the  sake  of  conformity  in  the  bill, 
and  against  whom  no  decree  was  sought ;  and  the  principle 
was  laid  down,  that  the  Court  would  not  suffer  its  jurisdiction 
to  be  ousted  by  the  mere  joinder  of  formal  parties,  but  would 
decide  on  the  merits  of  the  case  between  the  parties  who  had 
the  real  interests  before  it,  whenever  that  could  be  done  with- 
out prejudice  to  the  rights  of  others.  This  doctrine  is  as  ap- 
plicable to  a  jurisdiction  conferred  by  a  removal,  as  it  is  to 
one  conferred  by  the  bringing  of  an  original  suit.  So,  also, 
in  Carneal  v.  Banks^  (10  Wheaton^  181,  188,)  where  parties 
were  made  defendants  to  a  suit  in  equity,  who  were  citizens 
of  the  same  State  with  the  plaintiff,  the  Court  held  that  they 
were  improperly  made  defendants,  and  that  that  fact  could 
not  affect  the  jurisdiction  of  the  Court  as  between  the  parties 
who  were  properly  before  it,  and  that  the  bill  might  be  dis- 
missed as  to  the  improper  parties,  without  in  any  manner 
affecting  the  suit  against  the  proper  parties. 

The  matter  in  dispute  in  the  suit  exceeds  .the  "  sum  or 
value  of  five  hundred  dollars,  exclusive  of  costs,"  within  the 
meaning  of  that  language,  as  used  in  the  12th  section  of  the 
Act  of  1789.  The  matter  in  dispute  is  a  right  claimed  by  the 
plaintiff,  and  denied  by  him  to  the  corporation,  and  is  a  right 
concerning  property,  and  a  right  having  a  known  and  certain 
value  in  money,  which  can  be  calculated  and  ascertained  in 
the  ordinary  mode  of  a  business  transaction,  and  which  is 
shown  to  be  of  the  value,  in  money,  of  more  than  the  sum  of 
five  hundred  dollars,  exclusive  of  costs.  {Barry  v.  Merceiuj 
5  JETowardy  103,  120.) 

There  is  no  satisfactory  evidence  that  the  company  or 
Tracy,  or  any  of  the  defendants  in  the  suits,  entered  an  ap- 
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pearance  in  the  suits  in  the  State  Court,  or  did  any  thing 
which  was  equivalent  to  the  entry  of  such  an  appearance, 
prior  to  the  entry  of  appearance  made  by  the  company  and 
Tracy  at  the  time  they  presented  their  petition  to  the  State 
Court  for  the  removal  of  the  suits.  The  sureties  offered  to 
the  State  Court  were  good  and  suflicient,  and  were  so  held  to 
be  by  the  State  Court  by  its  acceptance  thereof,  as  shown  by 
the  orders  of  that  Court  to  that  effect.  The  sureties  consisted 
of  a  bond  in  each  suit  to  the  plaintiff  in  the  penalty  of  $5,000, 
reciting  the  filing  of  a  petition  and  aflSdavits,  by  the  company 
and  Tracy,  in  the  State  Court,  for  the  removal  of  the  suits  into 
this  Court,  and  conditioned  that  the  company  and  Tracy 
should,  on  the  first  day  of  the  next  session  of  this  Court, 
enter  in  this  Court  copies  of  the  process  against  the  company 
and  Tracy  in  the  suit,  and  of  all  pleadings,  depositions,  testi- 
mony, and  other  proceedings  in  the  cause  affecting  or  concern- 
ing them,  and  of  all  other  proceedings  in  the  suit,  and  should 
also  appear  and  enter  their  appearance  in  this  Court. 

Every  thing,  therefore,  was  done  by  the  company  and 
Tracy,  that  was  requisite  to  effect  a  removal  of  the  causes 
under  the  Act  of  1789.  When  the  proper  steps  had  been  so 
taken,  and  evidence  of  their  having  been  so  taken  was  pre- 
sented to  the  State  Court,  it  was  the  duty  of  the  State  Court 
to  accept  the  sureties,  and  proceed  no  further  in  the  causes. 
The  right  of  the  company  and  Tracy  to  have  the  removal 
made  was  perfected  by  the  taking  of  those  steps  and  the  pre- 
sentation-of  that  evidence,  and  no  action  of  the  State  Court 
thereon  could  either  confer  the  right  or  take  it  away.  The 
discretion  to  be  exercised  by  the  State  Court  in  passing  on  the 
question  as  to  whether  the  proper  steps  for  a  removal  have 
been  taken,  and  as  to  whether  the  evidence  thereof  is  suffi- 
cient, and  as  to  whether  the  surety  is  good  and  sufficient,  is  a 
legal  discretion.  {Oordon  v.  Longest^  16 Peters^  97, 104.)  No 
order  of  the  State  Court  for  the  removal  of  the  cause  is  neces- 
sary. The  right  of  the  defendant  to  a  removal  is  not  depend- 
ent on  the  question  whether  the  State  Court  does  or  does  not 
make  an  order  for  the  removal.    If  it  were  so  dependent,  the 
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refusal  of  the  State  Court,  in  a  proper  case,  to  make  such  an 
order,  would  make  it  impossible  for  the  defendant  to  secure  the 
removal,  except  by  carrying  the  suit  through  the  State  tribu- 
nals, apd  then  carrying  it  from  the  highest  State  tribimal  to 
the  Supreme  Court  of  the  United  States,  under  the  25th  sec- 
tion of  the  Judiciary  Act  of  1789.  A  defendant  is  not,  how- 
ever, where  a  State  Court  is  improperly  proceeding  in  a  cause, 
in  violation  of  the  12th  section  of  the  Act  of  1789,  restricted 
to  such  mode  of  relief.  Where  the  right  to  remove  a  cause 
is  complete,  the  power  of  the  State  Court,  in  respect  to  the 
cause,  is  at  an  end,  and  the  defendant  is  not  obliged  to  follow 
the  cause  further  in  any  State  Court,  either  of  original  or  ap- 
pellate jurisdiction.  {Kanouse  v.  Ma/rtirhy  15  Howard^  198.) 
If  he  does  all  that  is  necessary  to  secure  a  removal,  then, 
whether  the  State  Court  makes  an  order  of  removal  or  not, 
he  can  perfect  the  removal,  by  entering  in  this  Court,  at  the 
proper  time,  copies  of  the  proper  papers,  and  his  appearance, 
and  special  bail,  if  necessary.  When  that  is  done,  the  cause 
will  proceed  in  this  Court.  These  observations  are  made  for 
the  purpose  of  showing  that  these  causes  are  removed  into 
this  Court  under  the  Act  of  1789,  and  are  removed  wholly 
and  not  partially,  and  are  removed  as  between  all  the  parties 
thereto,  the  only  parties  thereto  being  those  who  are  the  real 
parties,  namely,  the  plaintiff  and  the  company,  and  that  they 
are  so  removed,  although  the  order  of  the  State  Court  in  each 
case  states  that  the  cause  is  removed  as  against  the  company 
and  Tracy,  in  pursuance  of  the  Act  of  1866,  and  that  such 
order  is  granted  under  and  pursuant  to  the  last-named  Act. 

These  cases  having  been  thus  removed  into  this  Court 
under  the  Act  of  1789,  and  being  properly  in  this  Court  under 
that  Act,  it  becomes  unnecessary  to  consider  any  of  the  ques- 
tions discussed  by  counsel  as  to  removals  of  the  cases  under 
the  Acts  of  1866  and  1867.  The  motion  to  remand  the 
cases  is  denied. 

Where  a  case  is  removed  under  the  Act  of  1789,  any  in- 
junction issued  before  its  removal,  ipBo  facto  falls,  for  the 
reason  that  the  12th  section  of  the  Act,  while  it  is  careful 
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to  preserve  the  lien  of  an  attachment  issued  before  the 
removal,  in  certain  cases,  does  not  preserve  an  injunction, 
and,  where  Congress  has  intended  to  preserve  the  lien  of  an 
attachment^  and  also  continue  in  force  an  injunction,  it  has  so 
expressly  declared,  as  in  the  Acts  of  1866  and  1867.  {IPZeod 
V.  Dtmcom,  5  McLean^  342.)  The  motion  to  dissolve  the  in- 
junctions, was,  therefore,  unnecessary,  as  the  injunctions  are 
no  longer  in  force.    The  motion  is,  therefore,  denied. 


Chables  E.  Coleman 

vs. 

D.  EAinx)LPH  Maetin  and  othebs.    In  Equtty. 

A  penon  who  has  no  interest^  in  a  legal  senae,  in  the  subject-matter  of  a  snit  tn 
perMonam,  and  who  is  not  a  party  to  it,  cannot  compel  the  plainti£r  to  make 
him  a  party. 

'  (BefSore  Blatchto&d,  J.,  Southern  District  of  New  Tork,  April  20th,  1868.) 

This  was  an  application  made  to  the  Court,  bj  petition, 
by  Charles  H.  Stewart,  who  was  not  a  party  to  the  suit,  pray- 
ing that  he  might  be  made  a  party  defendant.  The  ground  of 
his  application  was,  that,  by  reason  of  certain  matters,  which 
he  set  forth,  he  might  be  held,  both  legally  and  morally, 
responsible,  pecuniarily  and  personally,  for  certain  transactions 
of  which  the  plaintiff  complained  in  his  bill ;  and  that  the 
decree  of  this  Court  in  the  suit  would  have  "a  powerful 
influence  "  in  contributing  to  that  result. 

Luther  a.  Marsh,  for  the  petitioner. 
jEI  Louis  Lowe,  for  the  plaintiff. 

Blatghfobd,  J.  The  decree  of  this  Court  in  this  suit 
can  in  no  manner  bind  or  affect  the  petitioner,  in  a  legal 
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sense ;  and  it  was  never  known  that  a  person,  not  a  party  to 
a  suit  mperaonamy  could  compel  a  plaintiff  to  make  Um  a 
party.  The  present  defendants  do  not  raise  the  objection 
that  the  petitioner  should  be  made  a  party.  This  being  so, 
the  plaintiff  is  left  free  to  sue  whom  he  pleases,  subject  only 
to  the  power  of  the  Court  at  any  time  to  compel  him  to  join, 
as  a  party  defendant,  any  person  whom  it  is  necessary  to  make  a 
party,  in  order  to  make  a  decree  fully  effective  against  those 
who  are  already  parties.  It  does  not  appear  that  the  defend- 
ant is  such  a  necessary  party.  He  has  no  interest,  in  a  legal 
sense,  in  the  subject-matter  of  this  suit,  which  ip  only  a  suit 
to  compel  the  defendant  Martin  to  surrender,  to  be  cancelled, 
certain  certificates  of  stock  and  bonds,  and  to  compel  the  A^- 
fendants  Martin  and  Fant,  as  trustees,  to  release  and  cancel  a 
certain  deed  of  trust,  and  to  compel  Martin  to  account  with 
the  plaintiff  for  certain  stock,  bonds,  and  moneys,  and  to  en- 
join Martin  from  transferring,  or  disposing  of,  certain  stock 
and  bonds.  In  these  matters,  which  are  personal  claims 
against  Martin  and  Fant,  the  petitioner  has  no  interest.  In 
a  suit  m  rem^  where  a  Court  has  jurisdiction  over  the  res, 
and  its  decree  affects  the  interest  in  the  rea  of  all  persons  * 
who  have  any  interest  in  the  resy  a  person  who  has  a  lien  op 
claim  upon,  or  other  interest  in,  the  res,  is  allowed  to  inter- 
vene, and  be  heard  for  his  own  interest  in  thtf  res.  The 
theory  of  this  is,  that  the  person,  by  his  interest  in  the  res, 
has  an  interest,  in  a  legal  sense,  in  the  subject-matter  of  the 
controversy.  But  in  a  suit  in  personam,  a  person  not  a 
party  to  the  suit  can  have  no  interest,  in  a  legal  sense,  in 
a  personal  claim  made,  in  the  suit,  against  a  defendant 
therein,  unless  it  is  necessary  that  such  person,  not  a  party^ 
should  be  made  a  party,  in  order  to  properly  enforce  such 
claim. 

The  prayer  of  the  petition  is  denied.. 
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Henby  B.  Goodyeab,   as  Administrator,  &c.,   op  Nelson 

Goodyear,  Deceased,  and  others. 

George  Evans.    In  Equity. 

The  reissued  Letters  Patent,  Nos.  656  and  557,  granted  to  Henry  B.  Goodyear^ 
administrator  of  Nelson  Goodyear,  May  18th,  1868,  for  an  "  improvement 
in  the  mannfactnre  of  india-rubber,"  on  the  surrender  of  the  original  patent^ 
granted  to  Nelson  Goodyear,  May  6th,  1861,  are  valid. 

It  IB  an  infringement  of  those  reissued  patents  to  use,  for  dental  purposes,  india- 
rubber  prepared  in  accordance  with  Letters  Patent  granted  to  Edwin  L. 
Simpson,  October  16th,  1866,  for  an  "improvement  in  dental  rubber,"  and  to 
vulcanize  it,  and  then  to  use  the  product. 

The  Simpson  patent  is  not  an  adverse  patent  to  the  Goodyear  reissues,  or  one 
for  the  same  invention  covered  by  the  Goodyear  reissues,  and  does  not  confer 

.  upon  the  holder  of  it  any  primd  facie  right  to  use,  without  license,  any  thing^ 
covered  by  the  Goodyear  reissues,  or  warrant  the  withholding  of  an  injunc- 
tion to  restrun  a*  party  working  under  the  Simpson  patent  from  in&in^ng 
the  Goodyear  reissues. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  April  28d,  1868.) 

This  was  a  motion  for  a  provisional  injunction,  fonnded  on 
letters  patent  granted  to  Nelson  Goodyear,  May  6tli,  1861, 
for  an  "  improvement  in  the  manufacture  of  india-rubber," 
and  reissued  in  two  reissues,  Nos.  556  and  557,  to  Henry  B. 
Goodyear,  administrator  of  Nelson  Goodyear,  May  ISth, 
1858,  and  duly  extended.  May  5tli,  1865,  for  seven  years  from 
May  6th,  1865. 

Charles  M.  Keller  and  Charles  F.  BWce,  for  the 
plaintiffs. 

Stephen  D,  Law^  for  the  defendants. 

Blatchford,  J.  The  reissued  patents  in  this  case  cover 
the  invention  of  what  is  known  as  hard  india-rubber.    Re- 
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issue  No.  656  i6  for  the  process,  and  Eeissue  No.  557  is  for 
the  product.  No.  556  chums  "  the  combining  of  sulphur  and 
india-rubber,  or  other  vulcanizable  gum,  in  proportions  sub- 
stantially as  specified,  when  the  same  is  subjected  to  a  high 
degree  of  heat,  substantiaUj  as  specified  according  to  the 
vulcanizing  process  of  Charles  Goodyear,  for  the  purpose  of 
producing  a  substance  or  manufacture  possessing  the  prop- 
erties or  qualities  substantiall j  such  as  described,  and  this  I 
claim,  whether  the  said  compound  of  sulphur  and  gum  be,  or 
be  not,  mixed  with  other  ingredients,  as  set  forth."  No.  557 
claims  "  the  new  manufacture  or  siibstance  herein  above  de- 
scribed, and  possessing  the  substantial  properties  herein 
described,  and  composed  of  india-rubber,  or  other  vulcaniz- 
able gum,  and  sulphur,  in  the  proportions  substantially  such 
as'  described,  and,  when  incorporated,  subjected  to  a  high 
degree  of  heat,  as  set  forth,  and  this  I  claim,  whether  other 
ingredients  be,  or  be  not,  used  in  the  preparation  of  the  said 
manufacture,  as  herein  described."  The  Goodyear  Dental 
Vulcanite  Company,  who  are  joined  as  plaintiffs  in  this  suit, 
are  the  owners  of  flie  exclusive  right  imder  the  reissued 
patents,  for  the  extended  term,  to  the  inventions  covered 
thereby,  as  applied  to  dentistry,  and  for  dental  uses,  within 
and  throughout  the  United  States.  The  bill  alleges  an 
infringement  of  the  reissued  patents  by  the  defendant,  by 
the  manu&cture,  use,  and  sale  of  hard  rubber  for  dental 
purposes,  and  by  the  making  and  using  of  hard  rubber  for 
plates  for  artificial  teeth,  and  by  the  sale  of  such  plates,  such 
hard  rubber  being  made  substantially  according  to  the  pro- 
cess described  in  the  reissued  patents.  It  is  shown,  that  the 
defendant  has  made  dental  plates  for  artificial  teeth,  and 
*  artificial  gums  and  palates,  of  india-rubber,  manu&ctured  in 
accordance  with  letters  patent  of  the  United  States,  granted 
to  Edwin  L.  Simpson,  October  16th,  1866,  for  an  "  improve- 
ment in  dental  rubber,"  the  india-rubber  being  manufactured 
by  A.  K.  Hale,  and  the  plates  being  vulcanized  by  the  de- 
fendant, in  the  manner  described  in  the  Nelson  Goodyear 
patent,  with  only  the  difference,  that  the  time  required  for 
vulcanization  is  longer  under  the  Simpson  patent. 
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It  ifi  claimed,  on  the  part  of  the  defendant,  that,  in  using, 
for  dental  purposes,  india-rubber  prepared  according  to  the 
Simpson  patent,  and  vulcanizing  it,  and  then  using  the  pro- 
duct, he  does  not  employ  either  the  process  or  the  product 
covered  by  the  Goodyear  reissues.  These  reissued  patents 
have  been  fully  sustained  by  this  Court,  after  a  thorough 
investigation  into  the  novelty  of  the  invention  and  the 
validity  of  the  patents.  The  main  decision  in  favor  of  the 
patents,  on  aU  the  questions  involved,  was  in  October,  1862, 
in  the  case  of  Ooodyea/r  v.  The  New  York  ChiUa  Percha  Co.^ 
(2  FiaheT^s  Patent  Cases^  312,)  on  a  final  hearing  in  equity. 
Subsequently,  in  the  case  of  Ooodyea/r  v.  Wcdt^  (5  Blatchf.  G, 
C.  H.j  468,)  a  suit  brought  for  an  infiringement  of  the  patents 
by  the  manufacture  of  plates  of  hard  vulcanized  rubber  for  arti- 
ficial teeth,  and  by  the  sale  of  plates  so  made,  this  Court  upheld 
the  patents  against  all  the  defences  set  up.  Among  those 
defences  were,  that  the  reissued  patents  were  void,  because, 
on  the  reissue,  there  was  a  division  into  two  reissued  patents, 
one  for  the  process  and  the  other  for  the  product ;  that  the 
descriptions  in  the  specifications  were  not  suflBiciently  fulT  and 
clear;  and  that  the  invention,  so  far  as  respects  the  applica- 
tion of  the  product  to  dental  purposes,  had  been  dedicated  to 
the  public.  On  this  last  point,  Mr.  Justice  Nelson,  in  the 
opinion  delivered  by  him  in  the  case,  held,  that  the  proofs  in 
the  case  showed  that  great  and  extraordinary  exertions  had 
been  made,  by  the  proprietors  of  the  denttd  branch  of  the 
patent,  to  get  the  article  into  common  use,  and  to  prevent 
piracies,  and  that  there  had  been  no  dedication  or  abandon- 
ment of  their  right. 

For  the  purposes  of  this  motion,  therefore,  all  questions 
must  be  regarded  as  settled,  except  the  question,  whether  it  is 
an  infringement  of  the  Nelson  Goodyear  patents  to  use  hard 
rubber  prepared  according  to  the  Simpson  patent.  The 
Goodyear  reissues,  in  their  claims,  claim,  that  the  india-rubber 
and  the  sulphur  must  be  combined  substantially  in  the  pro- 
portions described  in  the  specifications.  What  are  those  pro- 
portions?   The  specifications  state  them  to  be  about  from 
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four  ounces  to  a  pound  of  sulphur  to  a  pound  of  indiarrubber. 
They  also  state,  that,  in  working  the  vulcanizing  process  of 
Charles  Goodyear  (that  is,  to  make  what  is  called  soft  rubber,) 
the  best  results  are  obtained  by  the  use  of  the  smallest  propor- 
tional quantity  of  sulphur  which  will  suffice  to  produce  the 
change  termed  vulcanization,  and  which  is  usually  not  over 
one  ounce  of  sulphur  to  a  pound  of  gum,  but  that  so  small  a 
proportional  quantity  of  sulphur  would  entirely  fail  to  pro- 
duce the  result  obtained  by  the  Nelson  Goodyear  process. 
Again,  the  specifications  say:  "The  character  of  the  new 
manufacture  or  substance  is  dependent  upon  the  use  of  caout- 
chouc, and  a  sufficiently  proportional  quantity  of  sulphur, 
and  a  sufficiently  high  degree  of  heat,  continued  long  enough 
to  induce  the  change  indicated ;  and,  although  much  latitude 
may  be  taken  in  the  proportional  quantity  of  sulphur,  a  pro- 
portion much  less  than  four  ounces  to  the  pound  of  caoutchouc 
will  utterly  fail  to  produce  the  new  substance  or  manufac- 
ture herein  above  described."  "The  change  indicated"  is 
the  production  of  a  compound  having  the  "  hard  and  tough 
properties  found,  in  various  degrees,  in  ivory,  bone,  tortoise 
shell  and  horn,  and  the  spring-like  property,  under  flexure,  of 
whalebone,  and  which,  in  the  process  of  manufacture,  is  plas- 
tic, so  that  it  can  be  moulded  or  modelled  with  facility  into  any 
desired  shape,  and  which,  when  completed,  may  be  wrought 
and  polished  to  as  high  a  degree  as  any  of  the  native  sub- 
stances for  which  it  is  a  substitute." 

The  specification  of  the  Simpson  patent  says :  "  The  rub- 
ber now  used  for  dental  purposes  has  incorporated  with  it 
large  proportions  of  free  sulphur,  for  the  purpose  of  vulcaniz- 
ing the  rubber  after  it  is  formed."  It  is  evident,  that,  by 
"rubber"  here,  is  meant  the  compound  of  india-rubber  and 
sulphur,  before  it  is  vulcanized,  and  in  the  condition  in  which 
it  is  when  prepared  for  dental  purposes,  and  ready  to  be  vul- 
canized. The  specification  proceeds:  "The  odor  and  taste 
occasioned  by  the  presence  of  this  sulphur,  is  extremely  ob- 
noxious to  many  persons,  and  occasions  the  principal,  if  not 
the  only,  objection  to  the  use  of  rubber  for  dental  purposes. 
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To  overcome  this  objection,  and  produce  vulcanized  rubber 
for  dental  purposes,  without  the  actual  or  apparent  presence 
of  sulphur,  is  the  object  of  my  invention,  and  consists  in  pre- 
paring the  rubber  for  vulcanizing  by  the  introduction  of  a 
peculiar  vulcanizing  compound."      The  patentee  then  de- 
scribes the  mode  of  making  this  vulcanizing  compound.    He 
says :  **  I  first  boil  linseed  or  other  vegetable  oil  to  the  con- 
eistency  of  honey,  (this  I  do  to  facilitate  the  preparation,) 
thoroughly  mix  two  ounces  of  benzoin  gum  with  one  pound 
of  pulverized  sulphur ;  then,  to  each  quart  of  the  boiled  oil 
add  one  pound  of  the  prepared  sulphur,  carefully  subjecting 
this  mixture  to  a  moderate  heat,  sufficient  only  to  cause  the 
two  snbstances  to  react  upon  each  other,  imtil  they  pass  from 
a  semi-fluid  to  a  semi-hard  state,  having  a  honeycomb  or 
spongy  appearance."    He  also  says,  that  the  benzoin  gum, 
"  by  its  vaporizing  qualities,  more  perfectly  expels  the  fames 
of  the  sulphur,  as  well  as  the  odor,  from  the  oil,  and  renders 
the  compound  nearly,  if  not  perfectly,  odorless,  and,  when 
combined  with  india-rubber,  or  similar  gums,  and  subjected  to 
a  regulated  heat,  will  cause  the  same  to  undergo  the  change 
known  as  vulcanizing."     To  produce  the  rubber  for  dental 
purposes,  he  adds,  to  one  pound  of  india-rubber,  from  ten  to 
fourteen  ounces  of  the  vulcanizing  compound,  twelve  ounces 
being  the  proper  quantity  for  general  purposes,  the  hardness 
of  the  rubber,  after  curing,  increasing  with  the  increase  in 
the  quantity  of  the  vulcanizing  compound.'    The  compound 
and  the  rubber  are  thoroughly  mixed,  by  being  ground  be- 
tween warm  rolls,  and  coloring  matter  is  put  in,  if  desired. 
The  mixture  is  plastic,  and  is  rolled  into  thin  sheets,  and  is 
then  ready  for  the  dentist's  use.     The  dentist  forms  the  plate 
in  the  ordinary  manner  for  other  rubber,  and  then  vulcanizes 
it  by  subjecting  it  to  a  heat  of  320  degrees,  Fahrenheit,  for 
about  four  hours,  or  for  a  proportionately  less  time,  with  a 
higher  degree  of  heat.     Otherwise,  it  is  treated  as  ordinary 
rubber,  ^^  and  the  plate,  thus  prepared,  will  be  as  tasteless  and 
odorless  as  metal  plate,  and  will  not  tarnish  the  fillings,  or 
other  gold,  in  the  mouth  of  the  wearer."    The  claim  of  the 
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patent  is  this :  "  Combining  the  within  described  vulcanizing 
compound  with  india-rubber,  in  the  proportions  herein  named, 
and  substantially  in  the  manner  and  for  the  purposes  specified." 
This  specification  does  not  pretend  that  the  product 
formed  by  combining  the  vulcanizing  compound  with  india- 
rubber,  and  subjecting  the  mixture  to  heat  until  it  under- 
goes the  change  known  as  vulcanizing,  differs,  in  any  of  its 
qualities  or  properties  or  capacities,  from  the  product  formed 
according  to  the  Nelson  Goodyear  patents,  except  in  being 
tasteless  and  odorless.  It  is  not  pretended  that  it  does  not 
possess  all  the  properties  which  the  specifications  of  the  Nel- 
son Goodyear  reissues  state  are  possessed  by  the  product 
described  in  those  reissues,  and  all  the  properties  which  the 
product  formed  by  the  process  described  in  those  reissues  in 
fact  possesses.  It  may  possess  some  other  qualities,  such  as 
being  tasteless  and  odorless,  and  thus  not  obnoxious  to  those 
who  dislike  the  odor  and  taste  of  sulphur,  and  not  tarnishing 
gold,  but  still  it  possesses  all  the  intrinsic,  valuable,  and  dis- 
tinctive qualities,  as  a  product,  which  belong  to  the  Nelson 
Goodyear  product.  It  may  be  an  improvement,  and  patenta^ 
ble,  and  yet  it  does  not  follow  that  it  can  be  made  or  used 
without  the  permission  of  the  owners  of  the  Nelson  Goodyear 
patents.  On  the  face  of  the  Simpson  specification,  the  inven- 
tion seems  to  be  one  merely  for  getting  rid  of  the  odor  and 
taste  of  the  sulphur  used.  The  specification  expressly  states, 
that  the  object  of  the  invention  of  Simpson  is  to  overcome 
the  objection  to  the  odor  and  taste  occasioned  by  the  presence 
of  free  sulphur  in  the  rubber  used  for  dental  purposes.  The 
patentee  does  not  pretend  that  he  is  not  going  to  prepare 
hard  vulcanized  rubber,  or  that  he  is  not  going  to  vulcanize  it 
by  applying  heat  to  a  combination  of  india-rubber  and  sul- 
phur. On  the  contrary,  he  says  he  is  going  to  produce  vul- 
canized rubber,  and  that  he  is  going  to  do  it  "  without  the 
actual  or  apparent  presence  of  sulphur."  He  does  not  ven- 
ture to  say  that  he  can  vulcanize  the  rubber  without  the  actual 
presence  of  sulphur,  but  as  the  product  has  no  odor  or  taste 
of  sulphur,  and  thus  there  is  no  apparent  presence  of  sulphur. 
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he  says  that  he  produces  the  vulcanized  rubber  ^^  without  the 
actual  or  apparent  presence  of  sulphur."  That  sulphur  is  ac- 
toaD  J  used  by  him  in  making  what  he  calls  Ids  vulcanizing 
compound,  is  fully  set  forth  in  his  specification,  and  the  quan- 
tity of  sulphur  is  given ;  and  the  entire  point  of  the  invention, 
88  the  specification  discloses  it,  is,  that  the  benzoin  gum,  by 
its  vaporizing  qualities,  expels  the  fames  of  the  sulphur 
and  the  odor  of  the  oil,  and  renders  the  compound  odorless. 
The  specification  then  explicitly  says,  that  the  vulcanizing  is 
effected  by  subjecting  to  heat  the  mixture  formed  by  combin- 
ing with  india-rubber  the  compound  composed  of  the  oil,  the 
benzoin  gum  and  the  sulphur.  Therefore,  sulphur  is  used, 
"pulverized  sulphur,"  as  the  specification  says.  It  is  actually 
present,  although  not  apparently  present,  because  its  fumes 
are  expelled  by  the  use  of  the  benzoin  gum.  It  is  there  for  aU. 
the  practical  purposes  of  vulcanizing,  but  it  is  not  there  to  be 
smelt  or  tasted.  The  invention  of  Simpson  is  clearly,  there- 
fore, only  an  improvement  on  that  of  Nelson  Goodyear,  em- 
bodying the  latter,  and  not  capable  of  being  used  without 
using  the  latter,  provided  it  involves  the  use  of  sulphur  in  the 
proportions  covered  Ly  the  Nelson  Goodyear  reissues. 

The  plaintiffs  produce  the  depositions  of  four  chemical 
experts,  Thomas  Antisell,  Chief  Chemist  of  the  Agricultural 
Department  of  the  Patent  Office  at  Washington,  and  formerly 
Chief  Examiner  in  said  Office,  Henri  Emi,  formerly  Chief 
Chemist  in  said  Department,  and  now  an  Examiner  in  the 
Patent  Office,  Dubois  D.  Parmelee,  a  chemist  in  the  city  of 
New  York,  and  Eben  N.  Horsford,  Professor  of  Chemistry  in 
Harvard  University.  Dr.  Antisell  has  analyzed  a  piece  of  the 
vulcanizing  compound,  made  according  to  the  Simpson  pat- 
ent, and  states  its  ingredients  and  their  proportions.  He 
finds  in  100  parts  of  it  66.25  parts  of  rubber  and  foreign 
matter,  12.25  parts  of  fi-ee  sulphur,  and  21.50  parts  of  color- 
ing matter,  and  says  that  it  contains  the  ingredients,  and  in 
the  proportions,  described  in  the  Nelson  Goodyear  reissues, 
and  that,  if  heated  according  to  the  vulcanizing  process,  hard 
rubber,  such  as  is  described  and  claimed  in  such  reissues. 
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muBt  be  produced.    Emi,  Parmelee,  and  Horsford  siay,  that 
they  have  each  examined  the  Simpson  specification,  with  a 
view  of  determining  the  proportion  of  sulphnr  to  the  ponnd 
of  rubber,  contained  in  the  vulcanizing  compound  described 
therein.    Emi  and  Horsford  say,  that,  by  following  the  speci- 
fication, they  find  that  the  compoimd,  when  vulcanized,  does 
not  contain  less  than  four  ounces  of  sulphur  to  sixteen  oimces 
of  rubber.    This  they  demonstrate  by  a  detailed  calculation, 
which  they  set  forth.    Parmelee,  by  following  the  Simpson 
s})ecification,  calculates  that,  in  the  compound  ready  for  vul- 
canization, there  is  about  4r|  ounces  of  sulphur  to  16  ounces  of 
rubber.    Emi  and  Horsford  say,  that  Dr.  AntiseU's  analysis 
shows  4.34  ounces  of  sulphur  to  16  ounces  of  rubber ;  and 
they  and  Parmelee  say,  each  of  them,  that  his  deduction  is 
corroborated  by  Dr.  AntiseU's  analysis,  because  there  is,  in 
fact,  as  shown  by  the  analysis,  a  greater  loss  of  linseed  oil  by 
heat  than  is  allowed  in  the  calculations.    Emi  and  Horsford 
allow  a  loss  of  one-sixth  of  the  weight  of  the  oil,  in  heating  it. 
Parmelee  allows  a  loss  of  a  little  more  than  one-third  of  the 
weight  of  the  oil.    Emi,  Parmelee  and  Horsford,  all  of  them, 
say,  that  the  compound  of  Simpson  is  made  in  accordance  with 
the  invention  of  Nelson  Goodyeaf.     The  result  of  this  analy- 
sis is  what  was  to  be  expected.    The  article,  before  analysis, 
has  the  properties  of  the  Nelson  Goodyear  hard  rubber.    It 
is  known  to  be  made  by  the  use  of  sulphur,  rubber,  and  heat, 
under  a  description  which  shows  a  use  of  not  less  than  four 
ounces  of  sulphur  to  a  pound  of  rubber.     The  analysis  shows 
that  it  contains  not  less  than  four  ounces  of  sulphur  to  a 
pound  of  rubber.     Sulphur  is  known  to  be  the  vulcanizing 
agent,  and  it  is  stated,  in  the  Nelson  Goodyear  specifications, 
and  known  to  be  the  fact,  that  a  quantity  of  sulphur  not 
much  less  than  four  ounces  to  a  pound  of  rubber  is  required 
to  produce,  with  the  aid  of  heat,  hard  vulcanized  rubber. 
Nothing  more  is  needed  to  establish  clearly  that  the  use  of 
the  Simpson  valcanized  product,  is  an  infringement  of  reissue 
No.  557,  and  that  the  manufacture  of  it  by  the  Simpson  pro- 
cess, is  an  infringement  of  reissue  No.  566. 

The  reissued  patents  being  fdlly  established,  and  there 
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being  no  doubt  on  the  qnestion  of  infringement,  there  wonld 
seem  to  be  no  donbt  of  the  propriety  of  granting  an  injunc- 
tion. But  the  defendant  claims  that  the  fact  of  the  issuing 
of  the  Simpson  patent  is  ground  for  withholding  an  injunc- 
tion. The  Simpson  patent,  however,  can  be  of  no  avail  to 
any  greater  extent  than  it  purports  to  go.  It  is  evidence 
merely  of  the  novelty  of  what  it  claims,  that  is,  the  combin- 
ing with  indiarrubber  a  compound,  composed  of  benzoin  gum, 
sulphur,  and  oil,  prepared  in  the  manner  stated.  That  is  all. 
A  patent  for  such  combination  cannot  confer  upon  the  holder 
of  it  even  a  primd  fade  right  to  make  the  combination 
without  the  license  of  a  person  holding  a  subsisting  prior 
valid  patent  for  the  combination  of  'sulphur  and  india-rubber, 
without  the  benzoin  gum  and  the  oil,  any  more  than  the 
patent  to  the  latter  can  confer  upon  the  latter  the  right  to 
make,  without  the  consent  of  the  former,  the  combination 
covered  by  the  patent  held  by  the  former.  The  defendant 
furnishes  no  evidence,  by  analysis  of  the  Simpson  rubber, 
to  controvert  the  analysis  testified  to  by  the  plaintiffs'  ex- 
perts, and  all  the  afSdavits  on  the  part  of  the  defendant  as  to 
the  quantity  of  sulphur  contained  in  Simpson's  vulcanized 
product,  and  as  to  the  question  of  noninfringement,  are  alto- 
gether vague,  general,  and  unsatisfactory,  and  the  defendant 
does  not  satisfactorily  meet  the  deductions  and  calculations 
drawn  by  the  plaintiffi'  experts  from  the  language  of  the 
Simpson  specification. 

No  case  has  been  cited  in  which  an  injunction  has  been 
refused,  where  the  subsequent  patent  set  up  by  the  defendant 
contained  itself  satisfactory  evidence  on  its  face,  when  read 
by  experts,  that  its  process  involved  an  infringement  of  the 
prior  patent.  The  Simpson  patent,  in  the  sense  of  the  law, 
and  of  the  decisions  as  to  granting  injunctions,  is  not  an  ad- 
verse patent,  or  one  for  the  same  invention  as  the  plaintiffs', 
or  one  conferring  upon  its  holder  any  primd  fade  legal  au- 
thority to  use,  in  working  it,  any  thing  before  patentedby  the 
Goodyear  reissues. 

An  injunction  must  be  issued,  as  prayed  for. 

Vol.  VL— 9 
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Henry  B.  Goodyear,  Administrator,  &c. 

vs. 
William  B.  Toby.    In  Equity. 

Where,  in  a  suit  in  equity,  a  plea  to  the  bill  is  filed,  unaccompanied  by  any  cer- 
tificate of  counsel,  or  any  affidavit  of  the  party,  as  required  by  the  8 1st.  Equity 
Rule,  and  the  plaintiff,  instead  of  disregarding  the  plea,  or  moying  to  take  it 
from  the  files,  or  setting  it  down  for  arg^ument,  files  a  demurrer  to  it,  and  the 
cause  is  then  regularly  brought  to  argument,  on  the  question  of  the  sufficiency 
of  the  plea,  the  want  of  the  certificate  and  affidavit  must  be  regarded  as  waived 
by  the  plaintiff. 

To  a  bill  against  a  single  defendant,  alleging  the  infringement  of  a  patent,  by 
sales  by  him  of  the  patented  article,  A  plea  was  filed  alleg^g  that  the  sales 
were  not  made  by  the  defendant  alone,  but  were  pade  by  him  and  another 
person  named  in  the  plea :  Held,  that  the  plea  was  bad,  because  it  did  not 
allege  that  such  other  person  was  yet  living,  and  within  the  jurisdiction  of 
the  Court. 

Whether,  in  a  suit  in  equity  for  an  account,  for  the  infringement  of  a  patent,  all 
joint  wrong^doers  are  necessary  parties  defendant,  qtiere. 

(Before  Hall,  J.,  Northern  District  of  New  York,  May  1st,  1868.) 

This  was  a  bill  in  equity,  alleging  the  infringement  of 
letters  patent,  by  repeated  sales  of  the  patented  article,  and 
prayed  for  a  discovery,  for  an  injunction,  and  for  an  account 
of  profits.  The  defendant  filed  a  plea  to  the  bill,  alleging 
that  all  such  sales,  made  prior  io  a  day  specified,  were  made 
by  a  firm  composed  of  the  defendant  and  one  Snow,  as  part- 
ners, and  not  by  the  defendant  alone,  or  with  his  knowledge 
or  consent ;  and  that  all  sales  subsequently  made,  were  made 
by  a  firm  composed  of  the  defendant  and  one  Worden,  and 
not  by  the  defendant  alone,  or  with  his  knowledge  or  con- 
sent.   The  plaintiff  filed  a  demurrer  to  the  plea. 

» 

Hall,  J.  There  was  not  attached  to,  or  filed  with,  the 
plea  in  this  case,  any  certificate  of  counsel,  that  it  was,  in  his 
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opinion,  well  founded  in  point  of  law,  or  any  aflSdavit  of  the 
party,  that  it  was  not  interposed  for  delay,  as  required  by  the 
31st  Equity  Rule.  That  rule  provides,  that  no  demurrer  or 
plea  shall  be  allowed  to  be  filed,  unless  upon  such  certificate, 
and  when  supported  by  such  affidavit ;  but  the  plaintiff,  in- 
stead of  disregarding  the  plea,  or  moving  to  take  it  from  the 
files,  and  instead  of  setting  the  plea  down  for  argument, 
according  to  the  33d  Equity  Rule,  and  the  practice  of  this 
Q)urt,  filed  a  demurrer  to  the  plea,  substantially  in  the  form 
of  a  demurrer  to  a  plea  in  a  suit  at  law.  A&  there  is  no  joinder 
in  demurrer  among  the  papers  submitted,  it  is  possible  that 
the  counsel  for  the  respective  parties  became  aware  that  no 
demurrer,  or  joinder  in  demurrer,  yrsB  necessary,  in  order  to 
test  the  sufficiency  of  the  plea. 

It  was  urged,  at  the  hearing,  that  the  plea  should  be  over- 
ruled, or,  rather,  that  the  demurrer  should  be  allowed,  be- 
cause no  certificate  of  counsel  was  filed  with  the  plea,  and, 
also,  because  the  plea  was  not  supported  by  an  affidavit  that 
it  was  not  interposed  for  delay.  But  these  irregularities  can- 
not be  made  available  on  the  present  hearing.  The  cause 
was  placed  upon  the  calendar,  and  was  regularly  brought  to 
argument,  upon  the  question  of  the  sufficiency  of  the  plea, 
and  this  must  be  considered  as  equivalent  to  setting  down 
the  plea  for  a  hearing,  and  as  a  waiver  of  any  irregularity  in 
the  filing  of  the  plea.  These  objections  are,  therefore,  over- 
ruled. 

The  plea  does  not  allege  that  Snow,  or  Worden,  is  yet 
living.  This  would  seem  to  be  a  fatal  objection  to  the  plea, 
even  if  it  should  be  conceded  that  these  persons,  if  living,  are 
necessary  parties  to  the  bill.  Under  the  47th  Equity  Rule, 
the  want  of  proper  parties  is  not  a  fatal  defect,  if  the  parties 
are  out  of  the  jurisdiction  of  the  Court ;  and  it  is  quite  clear, 
that,  in  order  to  constitute  the  fact  of  a  want  of  parties  a  good 
.  defence,  it  should  be  shown  by  the  plea  that  the  persons  al- 
leged to  be  necessary  parties,  are  alive  and  within  the  juris- 
diction of  the  Court. 

It  may  well  be  doubted,  whether,  in  the  case  of  a  bill  for 
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an  account  for  an  infringement  of  a  patent,  the  plaintiff  is 
bound  to  make  all  joint  wrong-doers  parties  to  his  bill ;  for, 
if  they  are  liable  severally,  as  well  as  jointly,  in  equity,  as 
they  clearly  are  at  law,  the  plaintiff  may  proceed  against  any 
one  of  them  alone,  under  the  51st  Equity  Sule.  But  the 
objection  before  stated  is  fatal  to  the  plea,  and  it  is,  accord- 
ingly, overruled  and  disallowed,  with  costs. 


The  IJNrrED  States  vs.  John  B.  Addatte. 

The  12tli  sectioii  of  the  Act  of  J^ne  dOth,  1864,  (18  U,  5.  Stat,  at  Large,  222,) 
does  not  cover  a  case  of  the  possesmon  of  false  or  counterfeit  plates,  in  the 
similitude  of  gennine  plates  of  the  currency  of  the  United  States,  but  applies 
only  to  genuine  transferred  plates  made  after  the  similitude  of  other  plates. 

(Before  Bbvediot,  J.,  Eastern  District  of  New  York,  May  2d,  1868.) 

This  was  a  motion  in  arrest  of  judgment.  The  prisoner 
was  indicted  under  various  statutes  relating  to  counterfeiting 
the  currency  of  the  United  States.  The  evidence  given  on 
the  trial  was  such  as  to  make  a  conviction  impossible  under 
any  statute,  except  the  12th  section  of  the  Act  of  June  SOth, 
1864,  (13  U,  S,  Stat,  at  La/rge^  222.)  The  case  was  given  to 
the  jury,  on  a  coxmt  in  the  indictment  foxmded  on  that  sec- 
tion, and  the  prisoner  was  convicted.  That  count  charged 
him  with  having  had  in  his  custody,  without  the  written 
authority  of  the  Secretary  of  the  Treasury,  or  of  the  Comp- 
troller of  the  Currency,  a  certain  counterfeit  plate  or  block, 
made  after  the  similitude  of  a  plate  or  block  from  which 
fractional  notes  had  been  printed,  contrary  to  the  provisions 
of  the  said  12th  section. 

Benedict,  J.  The  motion  in  arrest  of  judgment  is  made 
on  the  ground  that  the  12th  section  of  the  Act  of  1864  is 
only  applicable  to  the  case  of  an  unauthorized  possession  of 
genuine  plates,  and  does  not  provide  for  the  offence  here  pre- 
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sented.  This  point  is,  I  am  inclined  to  think,  well  taken.  It 
is  qnite  manifest,  from  the  wording  of  the  section,  that  the 
qualifying  clause,  "  without  the  written  authority  or  warrant 
of  the  Secretary  of  the  Treasury,"  is  intended  to  apply  to  all 
the  plates,  blocks,  and  electrotypes  subsequently  mentioned 
in  the  section.  This  qualification  of  the  possession  which  is, ' 
by  the  Act,  made  an  offence,  indicates  an  intention  to  restrict 
the  effect  of  the  Act  to  the  case  of  an  unauthorized  possession 
of  such  plates  as  may  be  within  the  authority  of  the  Secretary 
of  the  Treasury,  or  the  Comptroller  of  the  Currency.  There- 
fore, it  does  not  cover  a  case  of  the  possession  of  felse  or 
counterfeit  plates,  which  cannot,  under  any  law,  be  authorized 
by  the  Secretary  of  the  Treasury,  and  which  his  warrant  can- 
not protect.  I  was,  at  first,  disposed  to  think  that  the  pos- 
session of  a  plate  in  the  similitude  of  a  plate  from  which 
obligations  of  the  Government,  authorized  by  law,  have 
been,  or  may  be,  printed,  could  only  refer  to  counterfeit 
plates  ;  but  a  more  careful  examination  of  the  Act  has  satis- 
fied me  that  this  provision  is  intended  to  apply  to  the  trans- 
ferred plates  which  are  used  by  the  Department  in  making 
fractional  currency,  and  which  are,  of  course,  genuine,  al- 
though made  after  the  similitude  of  other  plates  from  which 
the  currency  may  be  printed.  The  construction  thus  given 
to  the  12th  section  of  the  said  Act  is  confirmed,  by  referring 
to  the  11th  section  of  the  same  Act,  and  to  the  Yth  section  of 
the  Act  of  February  25th,  1862,  (12  ZT.  S.  Stat,  at  Large, 
347,)  both  of  which  provide  for  a  case  of  the  possession  of  a 
counterfeit  plate,  and  make  the  intent  to  use,  or  suffer  the 
same  to  be  used,  a  part  of  the  offence.  In  the  section  under 
consideration,  an  intent  to  use  the  plate  is  not  made  a  part  of 
the  offence,  and  for  the  reason  that,  as  the  section  is  appli- 
cable only  to  the  genuine  plates,  which  are  intended  to  be 
kept  within  the  control  of  the  Government,  the  imauthorized 
possession  is  to  be  considered  as  itself  an  unlawfril  act,  without 
regard  to  any  intention  to  use  the  plates. 

The  judgment  must,  accordingly,  be  arrested,  and  the 
prisoner  be  discharged. 
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John  S.  Perbt,  Trustee  and  Executor,  <%o. 
Eeastus  Corning  and  others.    In  Equitt. 

Where  a  bill,  founded  on  the  alleged  infringement  of  a  patent,  contained  no 
special  allegation  that  a  discovery  was  necessary,  and  had  no  special  inter- 
rogatories annexed  to  it,  but  contained  the  usual  general  prayer  for  an  answer 
on  oath,  and  a  prayer  for  an  account  of  profits,  and  it  was  demurred  to  on  the 
ground  that  the  Court  had  no  jurisdiction  of  the  case  made  by  the  bUl,  because 
it  did  not  pray  for  either  a  discovery  or  an  injunction:  ffdd,  that,  under  the 
98d  Rule  in  Equity,  the  bill  was  a  bill  for  a  discovery  and  account,  and  that 
the  demurrer  n^ust  be  overruled. 

The  admission  of  the  counsel  for  the  plaintiff,  on  the  aigument  of  the  demurrer, 
that  a  discovery  was  not  necessary,  and  that  he  did  not  seek  a  discovery,, 
disregarded. 

Whether  the  bill  could  be  sustained  as  a  bill  for  an  account  alone,  qttere. 

(Before  Hall,  J.,  Northern  District  of  New  York,  May  1th,  1868,) 

The  bill  in  this  case  alleged  the  infringement,  by  the 
mannfactnre  and  sale  of  stoves,  of  letters  patent  granted  by 
the  United  States,  and  owned  by  the  plaintiff.  It  fiirther 
alleged,  that  the  defendants  "  did  receive  large  profits  and 
gains  from  said  mamifacture  and  sale,"  *  *  *  «  amoimting, 
according  to  the  information  and  belief  of  the  plaintiff,  to  the 
sum  of  $10,000 ; "  and  that,  by  reason  of  the  aforesaid  nnlaw- 
ful  acts  and  doings  of  the  defendants  in  the  premises,  he  had 
^^  sustained  great  loss  and  damage,  and  had  been  deprived  of 
his  lawful  gains  and  profits,  in  the  said  sum  of  $10,000." 
After  faUy  stating  the  case  of  the  plaintiff,  the  bill  prayed 
for  a  discovery  and  an  account,  as  foUows :  "  And,  forasmuch 
as  your  orator  can  have  no  adequate  relief,  except  in  this 
Court — ^to  the  end,  therefore,  that  the  said  defendants  may,  if 
they  can,  show  why  your  orator  should  not  have  the  relief 
herein  and  hereby  prayed,  and  may,  upon  their  and  each  of 
their  corporal  oaths,  and  according  to  their  and  each  of  their 
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best  and  utmost  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct,  and  perfect  answers  make  to  the 
premises,  and  to  all  the  several  matters  hereinbefore  stated 
and  charged,  as  fully  and  particularly  as  if  interrogated  as  to 
each  and  every  of  said  matters,  and  may  be  compelled  to 
account  for,  and  pay,  to  your  orator,  the  profits  by  them  ac- 
quired, amounting  to  the  sum  of  ten  thousand  dollars 
($10,000),  which  your  orator  avers  are  the  damages  suflfered 
by  him  from  the  aforesaid  unlawful  acts ;  and  that  the  said 
defendants  may  be  decreed  to  pay  the  costs  of  this  suit." 
The  bill  also  contains  the  usual  prayer  for  general  relief.  To 
this  bill  the  defendants  demurred,  on  the  ground  that  this 
Court  had  no  jurisdiction  of  the  case  made  by  the  bill. 

Hall,  J.  Upon  the  argument  of  the  demurrer,  it  was 
insisted  that  the  bill  could  not  be  sustained,  because  it  prayed 
neither  for  an  'injunction,  nor  for  a  discovery.  The  counsel 
for  the  plaintiff  admitted  that  a  discovery  was  not  necessaiy, 
and  that  he  did  not  seek  a  discovery ;  but  he  insisted  that  the 
bill  could  be  sustained  as  a  bill  for  an.  account  alone.  It  may 
well  be  doubted  whether,  upon  this  demurrer,  the  Court  can 
act  upon  the  admission  of  the  plaintiff's  counsel,  that  no  dis- 
covery is  required,  provided  the  bill  itself,  upon  its  face, 
requires  such  discovery ;  and  my  impression  is,  that  it  can- 
not. I  shall,  therefore,  consider  the  case  as  made  by  the 
bill. 

There  is  no  special  allegation  that  a  discovery  is  necessary, 
and  there  are  no  special  interrogatories  annexed  to  the  bill. 
It  was,  therefore,  insisted,  that  no  discovery  could  be  required 
under  it.  The  40th  Enle  in  Equity,  while  in  force,  relieved 
the  defendant  from  making  any  discovery  under  a  bill  framed 
like  the  one  in  the  present  case,  and  containing  no  special 
interrogatories  ;  but  this  Eule  was  expressly  repealed  by  the 
93d  Rule,  which  provides  that  "it  shall  not  hereafter  be 
necessary  to  interrogate  a  defendant  specially  and  particularly, 
upon  any  statement  in  the  bill,  unless  the  complainant  desires 
to  do  so,  to  obtain  a  discovery."    I  am  inclined  to  think 
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that,  under  this  Bnle,  the  plaintiff  is  entitled  to  an  answer, 
upon  oath,  to  all  the  material  allegations  of  his  bill ;  and  that 
it  is,  therefore,  properly  a  bill  for  a  discovery  and  account, 
like  the  bill,  in  the  case  of  Nevma  y.  JoJmsan^  (3  Blatchf.  (7. 
G.  H.,  80.)  If  this  be  so,  the  case  last  mentioned,  and  the 
cases  of  Sickds  v.  Ths  Oloucester  Ma/nufaeturing  Co.^  (1 
Fisher's  Patent  Oases,  222,  and  4  Blatchf.  C.  C.  i?.,  229,) 
and  Imlay  v.  The  Norwich  and  Worcester  Railroad  Co.,  (1 
Fisher's  Patent  Cases,  340,  and  4  Blatchf.  C.  C.  i?.,  227,) 
would  seem  to  be  decisive  of  this  case,  and  to  require  that 
the  demurrer  should  be  overruled. 

There  was  another  ground  of  jurisdiction  insisted  upon  by 
the  plaintiff's  counsel,  which,  to  say  the  least,  is  deserving  of 
consideration.  It  was  urged  that,  in  an  action  at  law  for  the 
infringement  of  a  patent,  the  plaintiff  can  recover  only  the 
actual  damages  which  he  can  prove  he  has  sustained  in  conse- 
quence of  the  infringement ;  {Hall  v.  WHes,  2  Blatchf.  C.  C. 
R.,  194,  201 ;  Buck  v.  Sermance,  1  Id.,  398,  406 ;  Mayor, 
<&c.,  of  New  York  v.  Hansom,  23  Howa/rd,  487 ;)  while,  in 
equity,  he  is  entitled  to  recover  the  full  amount  of  the  profits 
made  by  the  defendant  by  reason  of  the  infringement.  {Li/o- 
ingston  v.  Woodworth,  15  Howard,  546 ;  Bean  v.  Mason,  20 
Id.,  198.)  It  may  often  happen  that  the  profits  of  the  in- 
fringing defendant  are  much  greater  than  any  damages  the 
plaintiff  could  prove  he  had  sustained ;  and,  in  such  cases,  it 
could  hardly  be  said  that  the  plaintiff  had  a  fdll  and  adequate 
remedy  at  law.  In  such  a  case,  as,  in  matters  of  account, 
Courts  of  Equity  possess  a  concurrent  jurisdiction,  in  most 
cases,  with  Courts  of  law,  {Mitchell  v.  Oreat  Works  M.  <&  M. 
Co.,  2  Story,  648,  653 ;)  it  would  seem  that  there  could  be 
little  doubt  of  the  jurisdiction  of  a  Court  of  Equity  to  order 
an  account.  But,  without  deciding  this  question,  and  upon 
the  authority  of  the  three  cases  first  above  cited,  the  demur- 
rer is  overruled,  with  costs.  (See,  also,  Potter  v.  Dixon,  2 
Fisher's  Patent  Cases,  381,  and  5  Blatchf.  C.  C.  B.,  160 ; 
Limngston  v.  Jones,  2  Fisher's  Patent  Cases,  207 ;  Jenkins 
V.  CrTeemjoald,  Id.,  37.)    The  decree  upon  the  demurrer  must 
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be  for  the  plamtiff,  and  will  be  final,  unless  the  defend- 
ants,  within  thirty  days  after  notice  of  the  order  overruling 
the  demurrer,  file  their  answer  to  the  bill,  and  pay  the  costs 
occasioned  by  the  demurrer. 


AirousTm  Daly  v.  Thomas  Maguire. 

In  this  case,  the  Gout  ordered  the  originals  of  printed  exhibits,  on  file  as  parts  of 
a  depodtion,  to  be  taken  from  the  jSles  for  the  purpose  of  being  annexed  to  a 
commiasion,  on  condition  that  photographic /ac-^mt^^c  thereof  should  first  be 
made  and  placed  on  file,  in  lien  of  the  originals,  nnder  the  direction  of  the 
dark. 

(Before  Blatcbfobd,  J.,  Sonthem  District  of  New  York,  May  llih,  1868.) 

This  was  an  action  for  the  infringement  of  the  copyright 
of  a  play.  The  deposition  of  the  defendant  had  been  taken 
and  filed.  Annexed  to  it,  as  exhibits,  were  the  printed  pro- 
gramme of  a  performance  at  a  theatre  in  San  Francisco,  and 
certain  slips  cut  from  newspapers  published  at  that  place. 
The  plaintiff  now  applied  for  leave  to  take  these  exhibits  from 
the  files,  and  annex  them  to  a  commission  which  was  about  to 
be  issued  in  the  cause,  for  the  examination  of  witnesses  at  San 
Francisco. 

Blatohfobd,  J.  The  application  is  granted  on  condition 
that  the  plaintiff  shall,  under  the  direction  of  the  clerk,  first 
cause  to  be  made  and  placed  on  file,  in  lieu  of  the  original 
exhibits,  -photogrsL-pldc  fao-&imile8  thereof. 
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The  S.  L.  Davis. 

A  cargo  of  cotton  belonging  to  the  United  States,  on  transportation,  on  freight, 
nnder  biUs  of  lading,  on  board  of  a  vessel,  from  Savannah,  Georgia,  to  New 
York,  is  liable  to  contribute,  in  a  suit  in  rem  against  vessel  and  cargo,  toward 
compensation  for  salvage  services  rendered  to  the  vessel  and  cargo. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  29tb,  1868.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  against 
the  schooner  S.  L.  Davis  and  a  cargo  of  cotton,  oil  transporta- 
tion by  her  from  Savannah,  Georgia,  to  the  city  of  New  York, 
to  recover  for  salvage  services:  The  cotton  belonged  to  the 
United  States,  and  was  shipped  by  a  Treasury  agent  of  the 
United  States,  under  bills  of  lading,  which  provided  that  he 
should  pay  freight  at  the  rate  of  fifteen  cents  per  ton  per  day, 
registered  tonnage,  dangers  of  the  seas  excepted.  The  cotton 
was  attached,  in  this  ^uit,  before  its  delivery  to,  or  acceptance 
by,  the  agent  of  the  United  States  at  New  York.  The  Dis- 
trict Court  dismissed  the  libel  as  to  the  cotton,  holding  that 
it  was  not  liable  to  contribute,  and,  from  such  dismissal^  the 
libellant  appealed  to  this  Court. 

Charles  Donohuey  for  the  libellant. 
William  M.  JEvartSy  for  the  United  States. 

Nelson,  J. — The  only  question  in  this  case  is,  whether  the 
cotton  is  liable  to  contribute.  The  salvage  service  is  not  in 
dispute,  and  was  exceedingly  meritorious,  and  saved  the  ves- 
sel and  cargo,  the  former  valued  at  $8,000,  and  the  latter  at 
$150,000.  The  Court  below  allowed  $19,500  for  salvage, 
which  I  think  not  unreasonable,  regarding  the  condition  and 
imminent  peril  of  the  vessel,  and  the  value  of  the  oargo  on 
board. 

The  mere  fact  of  the  ownership  of  the  cotton  by  the  Gov- 
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eminent,  in  the  act  of  being  carried  to  its  port  of  destination 
for  the  purposes  of  a  market,  as  merchandise,  did  not,  I  think, 
exempt  it  from  the  lien  in  case  of  salvage  service.  I  shall  not 
enter  into  an  argument  in  support  of  this  position,  as  the  sub- 
ject, or  rather  a  kindred  one — ^the  liability  of  property  of  the 
Government  for  general  average — ^and  the  present  question 
incidentally,  have  been  most  elaborately  examined  by  Mr. 
Justice  Story,  in  United  States  v.  Wilder y  (3  Sumner^  308.) 
I  am  inclined,  also,  to  the  opinion,  that,  it  is  the  doctrine  of 
the  Admij^lty  in  England,  {The  Ma/rquia  ofSunUy^  3  Hag- 
gardes  Adm.  J?.,  246,)  and  of  the  most  approved  modem  ele- 
ment^uy  writers  on  the  subject  in  this  country.  (1  Pa/rson^ 
Mar.  LaWy  hook  1,  chap,  9,  j>.  324;  2  iS.,  hooh  3,  chcup.  7,p, 
625;  Marvin  on  Wreck  amd  Saihage^  §  122.  See,  also.  The 
Santissi/ma  Trinidad^  7  Wheatony  283.) 

The  decree  below  dismissing  the  libel  as  to  the  cotton  is 
reversed,  and  a  decree  will  be  entered  charging  it  with  con- 
tribution, with  costs. 


Thomas  H.  LEAvm  and  Francis  Hunnewell 

« 

vs. 
The  Connecticut  Peat  Company. 

What  is  sufficient  value,  in  letters  patent  for  a  machine  for  condensing  and 
moulding  peat  into  conyenient  blocks  for  fael,  to  constitute  a  consideration  to 
support  a  contract  in  reference  to  the  use  of  machines  made  according  to  the 
patent,  discussed. 

What  amounts  to  an  acceptance  of  the  fulfilment  of  conditional  g^rantles  and 
promises  contained  in  a  contract,  discussed. 

Where  the  by-laws  of  a  corporation  required  the  endorsement  of  its  secretary 
on  a  promissory  note  belonging  to  it,  payable  to  its  order,  to  pass  its  litle  to 
such  note,  an  endorsement  by  its  president  was  held  not  to  pass  the  title, 
where  the  endorsee  was  chargeable  with  knowledge  of  the  fact  that  the  en- 
dorsement was  not  made  by  the  authority  of  the  corporation. 

(Before  Shipman,  J.,  Connecticut,  June  1st,  1868.) 
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This  was  an  action  of  assumpsit  upon  two  notes  held  by 
the  plaintiflfe.  One  was  for  the  sum  of  $5,000,  drawn  by  the 
the  Tolland  County  Peat  Company,  June  27th,  1866,  payable 
to  the  order  of  the  defendants,  four  months  after  date,  and 
purported  to  be  endorsed  by  the  latter.  It  was  payable  at  the 
First  National  Bank  of  Rockville,  and  was  duly  presented, 
payment  refused,  and  protested.  On  this  note  the  suit  was 
against  the  defendants  as  endorsers.  The  other  note  was  for 
the  sum  of  $3,251,  drawn  by  the  defendants,  and  payable  to 
the  plaintiff.  On  this  note  the  suit  was  against  the  defend- 
ants as  principals.  In  addition  to  the  counts  declaring  on 
these  two  notes,  the  declaration  contained  the  common  counts 
m  assumpsit.  To  this  declaration  the  defendants  pleaded 
the  general  issue,  and  gaye  notice  of  special  matter.  A  stip- 
ulation was  duly  filed,  waiving  a  trial  by  jury,  and  the  cause 
was  tried  by  the  Court.  Upon  the  evidence  presented,  the  Court 
found  the  following  facts :  First  That  the  plaintiffi  are  citizens 
of  the  State  of  Massachusetts,  residing  at  Boston,  and  .doing 
business  as  partners,  under  the  name  of  Leavitt  &  Hunnewell, 
and  that  the  defendants  are  a  corporation,  duly  organized 
under  the  laws  of  the  State  of  Connecticut,  and  Idbated  at 
Hartford,  in  the  latter  State.  Second.  That  Thomas  H.  Lear 
v;^tt,  one  of  the  plaintiffs,  was  the  patentee  of  a  machine  for 
condensing  and  moulding  peat  into  convenient  blocks  for  fuel, 
which  patent  was,  prior  to  the  19th  of  April,  1866,  owned  by 
the  plaintiffs.  ,Third.  That,  on  the  19th  of  April,  1866,  the 
plaintiffs  and  defendants  entered  into  a  written  contract,  in 
substance  as  follows :  a.  The  plaintiffs  agree  to  convey  to  the 
defendants,  their  heirs,  or  to  whom  they  or  their  heirs  shall 
direct  or  demand,  the  right  to  manufacture  peat  fuel  for  them- 
selves, their  heirs  or  assigns,  by  the  use  of  Leavitt's  Peat  Con- 
densing and  Moulding  Mill,  or  sets  of  machinery,  constructed 
for  that  purpose,  in  all  the  territory  embraced  in  the  State  of 
Connecticut,  except  the  counties  of  Hartford  and  New  Haven, 
and  the  towns  of  New  London  and  "Waterford  in  the  county 
of  New  London,  h.  The  plaintiffi  agree,  further,  to  convey 
to  the  defendants,  or  to  whom  their  heirs  shall  direct,  on  de- 
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mand,  and  without  ftui;lier  cost  or  charge  to  them,  all  the 
improvemeiitB  in  the  manufacture  or  in  the  machinery  to  man- 
ufiicture  peat  fiiel,  that  shall  be  made  by  T.  H.  Leavitt,  or  of 
which  the  plaintiff  shall  become  possessed,  for  the  territory 
aforesaid,  c.  The  plaintiff  agree  to  famish  Condensing  and 
and  Moulding  Mills  of  the  character  named,  to  the  defendants, 
for  the  use  of  the  latter,  at  $600  each,  and  to  the  defendants, 
for  sale  to  others,  to  be  used  in  said  territory,  at  $400  each, 
the  same  to  contain  all  new  improvements,  at  an  additional 
cost  not  exceeding  the  cost  of  constructing  each  improvement, 
the  defendants  in  no  case  to  seU  to  others  such  mills  at  a  less 
price  than  $600  for  each.  d.  The  plaintiffs  agree  to  protect  the 
defendants  in  the  exclusive  use  of  such  mills,  either  by  them- 
selves  or  their  assigns,  in  the  territoiy  named,  e.  The  defend- 
ants  agree  to  pay  to  the  plaintiffs  ^'one  thousand  dol- 
lars within  ten  days  after  the  execution  of  this  instrument, 
and  if,  on  ftdl  and  fair  trial,  to  be  made  within  ninety  days 
from  the  date  hereof,  (April  19th,  1866,)  of  a  mill  or  set  of 
machinery,  which  is  now  being  constructed  by  the  plaintiffs 
for  the  defendants,  for  the  manufacture  of  peat  fuel,  it  shall 
be  found  that  said  mill  is  capable  of  turning  out  forty  tons 
of  wet  peat  per  day,  yielding,  ordinarily,  when  taken  from 
a  well-drained  bog,  from  ten  to  twelve  tons  of  hard,  d^ 
fdel,  and  will  generally  accomplish  all,  or  substantially  all, 
which  is  claimed  and  set  forth  in  a  certain  pamphlet, 
entitled  '  Leavitt's  Condensing  and  Moulding  Mill  for  the  Man- 
u&cture  of  Peat  Fuel,'  which  statements  therein  contained 
are  signed  ^  Leavitt  &  Hunnewell,  agents  of  the  Boston  Peat 
Co.,'  then,  by  the  conveyance  hj  the  plaintiffs  to  the  defend- 
ants, by  good  and  valid  deed  of  assignment,  of  the  territory 
aforesaid,  (and  which  shall  be  conveyed  on  demand,)  the  de- 
fendants shall  and  will  pay  to  the  plaintiffs  in  cash,  or  good 
approved  paper  on  interest,  the  sum  of  $11,500,  with  interest 
from  the  date  hereof,  and  will  ftirther  pay  over  to  the  plaint- 
iffi  the  one-half  the  cash  receipts  from  the  sale 'of  territorial 
rights  hereby  agreed  to  be  conveyed,  and  from  the  profits  ac- 
cruing from  the  development  of  this  enterprise,  so  fast  as  the 
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same  shall  be  collected,  until  the  plaintiflfe  shall  have  been 
paid  the  additional  sum  of  $12,500  more."  f.  The  defendants 
agree  to  convey,  on  demand,  to  the  plaintiffs,  the  exclusive 
right,  outside  of  the  State  of  Connecticut,  to  the  use  of  all 
improvements  in  said  machine,  or  in  the  manufacture  of  peat, 
which  the  defendants  shall  invent  or  become  possessed  of.  g. 
It  is  farther  agreed,  mutually,  that  if,  on  said  trial  of  said 
set  of  machinery,  as  aforesaid,  it  shall  fail  to  accomplish  sub- 
stantially the  work  as  claimed  for  it  in  the  pamphlet  above 
referred  to,  then,  in  that  event,  the  plaintiffs  will,  on  demand, 
refimd  and  pay  back  the  oab  thousand  dollars,  paid  as  stipu- 
lated herein,  and  this  agreement  shall  become  void.  jFourth. 
That,  among  other  material  representations  contained  in 
the  pamphlet  referred  to  in  the  above-named  contract,  and 
upon  which  the  defendants  relied,  was  this,  that  the  set  of 
machinery  for  condensing  And  moulding  peat,  referred  to  there- 
in, was  capable  of  turning  out  forty  tons  of  wet  peat  per  day, 
yielding  ordinarily,  if  cut  from  a  well-drained  bog,  a  result  of 
about  ten  or  twelve  tons  of  hard,  dry  fuel,  at  a  cost,  for  labor, 
of  less  than  two  dollars  per  ton.  Fifth,  That  the  defendants 
paid  the  first  installment  of  $1,000,  as  provided  by  said 
contract,  and  received  from  the  plaintiffs  a  set  of  said  ma- 
chinery, as  provided  for  in  said  contract,  soon  after  the  same 
was  entered  into,  and  proceeded  to  give  it  a  trial,  and  that 
they  experimented  with  it,  from  time  to  time,  for  several 
months,  and  down  till  some  time  in  the  month  of  October, 
but  the  machinery  failed  to  turn  out  forty  tons  of  wet  peat 
per  day,  when  cut  from  a  well-drained  bog,  capable  of  making 
ten  or  twelve  tons  of  hard,  dry*fuel,  at  an  expense  for  labor 
of  less  than  two  dollars  per  ton ;  and  that,  on  the  contrary, 
said  machine,  though  worked  with  adequate  power,  and  Under 
reasonably  favorable  circumstances,  such  as  the  parties  in 
their  contract  understood  to.  be  necessary,  proved  wholly 
incapable  of  accomplishing  the  above  result,  both  as  to  the 
quantity  of  wet  peat  produced,  and  the  quantity  of  hard,  dry 
fuel  resulting  therefrom,  and  also  as  to  the  expense  of  pro- 
duction.   Svssth.  That,  though  the  aforesaid  trial  of  said  ma- 
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chine  wholly  failed  to  accomplish  the  results  which  the  plaint- 
iflfe  represented  in  their  said  contract  and  pamphlet  it  was 
capable  of  performing,  said  representations  were  not  made  by 
the  plaintiffs  fraudulently,  or  with  intent  to  deceive  the  de- 
fendant-s.    Seventh.  That  the  defendants  did  not,  within  the 
ninety  days  named  in  said  contract,  nor  at  the  expiration 
thereof,  nor  at  any  time,  revoke  said  contract,  or  demand  back 
the  one  thousand  doUars  paid  thereon ;  nor  did  the  defendants, 
within  said  ninety  days,  or  at  the  expiration  thereof,  or  within 
any  reasonable  time,  notify  the  plaintiffs    that  they,  the 
defendants,  refused,  or  should  refuse,  to  complete  said  con- 
tract according  to  its  terms.      Eighth,    That,  on  the  con- 
trary, the  President  and  Secretary  of  the  defendants,  on  the 
13th  of  July,  1866,  delivered  to  the  plaintiffs  notes  to  the 
amoimt  of  seven  thousand  seven  hundred  and  forty-nine  dol- 
lars, ($7,749,)  as  part  payment  on  said  contract,  upon  which 
notes  the  plaintiffs  subsequently  realized  cash  to  their  full 
amount ;  that  the  defendants  have  ratified  such  payment ;  and 
that  other  payments  were  made  prior  to  the  last-mentioned 
date,  in  addition  to  the  first  $1,000.    Ninth,  That,  on  the  9th 
of  August,  1866,  the  defendants  paid  the  plaintiffs  the  further 
sum  of  $2,000,  in  cash,  on  said  contract,  and  delivered  the 
note  for  $3,251,  embraced  in  this  suit.     Tenth,  Thdt,  on  the 
9th  of  August,  1866,  there  was  due  to  the  plaintiffs,  on  the 
$12,500  to  be  paid  them  absolutely  under  thcf  contract,  in  case 
the  trial  of  the  .machine,  to  be  made  within  ninety  days, 
proved  satisfactory,  as  set  forth  in  the  contract,  the  sum  of 
$2,251,  and  no  more ;  that  there  was  then  nothing  due  to  the 
plaintiffs  on  account  of  cash  received  by  them  for  the  sale  of 
territorial  rights,  or  on  account  of  "  profits  accruing  from  the 
development  of  this  enterprise ;"  that  there  is  nothing  now  due 
to  the  plaintiffs  from  the  defendants  on  any  account  whatever, 
except  the  said  $2,251,  with  interest  thereon ;  and  that  the 
note  in  suit,  for  $3,251,  was  made  for  that  sum  through  error, 
and  should  have  been  for  only  $2,251.    Eleventh,  That  the 
note  of  $5,000,  upon  which  the  defendants  are  sued  in  this 
action  as  endorsers,  was,  with  several  other  notes,  drawn  by 
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third  parties,  and  made  payable  to  the  order  of  the  defend- 
ants, and  endorsed  by  James  H.  Banney,  the  President  of  the 
defendants,  and  endorsed  in  no  other  way ;  that  the  said  Ban- 
ney  had  no  authority  from  the  defendants,  either  express  or 
implied,  to  make  said  endorsement ;  that  the  defendants  have 
neyer  ratified  such  endorsement,  and  never  knew  of  it  nntil 
the  trial  of  this  case ;  that  said  note  was  received  by  the 
plaintiff  Thomas  H.  Leavitt,  from  the  hands  of  said  Eanney, 
on  the  13th  of  July,  1866 ;  and  that,  by  the  by-laws  of  the 
defendants,  the  Secretary  alone  was  authorized  to  endorse  the 
paper  of  the  company,  or  that  held  by  them.  Twdfth.  That, 
from  time  to  time,  in  May  and  June,  1866,  the  defendants 
entered  into  contracts  with  third  parties,  underselling  territo- 
rial rights  for  parts  of  the  territory  embraced  in  the  contract 
between  them  and  the  plaintiffs  of  April  19th,  1866 ;  and 
that,  on  the  13th  of  August,  1866,  the  defendants  received 
and  accepted  from  the  defendants  the  conveyance  of  the  ter- 
ritorial right,  according  to  the  provisions  of  the  contract  of 
April  19th,  1866.  Thirteenth.  That,  before  the  execution  of 
said  contract  of  April  19th,  1866,  the  plaintiffs  were>  and 
ever  since  have  been,  stockholders  of  the  defendants,  the  Con- 
necticut Peat  Company,  and,  before  said  last-mentioned  date, 
and  down  to  the  month  of  December,  1866,  the  said  Thomas 
H.  Leavitt,  one  of  the  plaintiffs,  was  a  director  of  said  com- 
pany. Fourteenth.  That,  on  the  trial  of  said  cause,  the 
plaintiffs  proved  the  execution  and  delivery  of  said  note  for 
$3,251,  and  the  delivery  by  James  H.  Eanney  of  the  said 
note  for  $5,000,  with  his  endorsement  thereon,  and  that  the 
latter  was  duly  presented  for  payment,  payment  refused,  and 
the  same  duly  protested,  and  then  rested  their  case ;  that,  at 
a  subsequent  stage  of  the  trial,  and  after  the  defendants  had 
proceeded  with  their  evidence,  the  plaintiffs  farther  claimed 
a  recovery  for  two  machines,  alleged  to  have  been  delivered 
by  the  plaintiffs  to  one  Lewis,  on  the  order  of  the  defendants; 
and  that,  if  said  delivery  of  said  machines  to  Lewis  was  ever 
made  on  the  order  of  the  defendants,  the  plaintiff,  before  the 
bringing  of  this  suit,  revoked  the  same,  and  claimed  said  two 
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machinefl  as  still  their  own  property.  Fifteenth.  That  the 
consideration  of  said  purchase  of  the  right  for  the  territory- 
named  in  said  contract  did  not  wholly  fail ;  that,  though  the 
patent  which  the  plaintiffs  sold  to  the  defendants  was  of  small 
Talue,  ye  tit  was  worth  something,  and,  therefore,  constituted 
a  Talid  consideration  upon  which  the  contract  must  be  sup- 
ported ;  and  that,  though  the  plaintiffs  greatly  overrated  the 
value  of  their  machine  and  patent,  there  is  not  sufficient  evi- 
dence to  support  the  charge  of  fraud  in  the  original  sale,  as 
set  up  by  the  defendants.  Sixteenth,  That  the  charge  set  up 
by  the  defendants,  that  the  plaintiffs  made  other  fraudulent 
representations,  such  as  that  they  falsely  stated  that  they  were 
in  receipt  of  letters  from  other  parties,  assuring  them  that  the 
machines  were  working  successfdlly,  and  performing  all  that 
the  plaintiffs  had  promised,  and  more,  is  not  proven ;  and 
that  the  charge  of  conspiracy  is  not  proven.  Seventeenth. 
That,  though  the  plaintiffs  signed  the  contract  of  April  19th, 
1866,  as  agents  of  the  Boston  Peat  Company,  yet  the  defend- 
ants, in  fEu^t,  dealt  with  them  as  principals. 

Shipman,  J.  The  transactions  out  of  which  this  contro- 
versy has  arisen,  had  their  origin  in  the  facility  with  which 
mankind  embrace  the  most  delusive  schemes  for  the  sudden 
accumulation  of  wealth.  The  community  at  large,  as  well 
as  Courts  of  justice,  are  kept  familiar  with  the  fact,  that  ex- 
periments of  the  most  imperfect  and  inconclusive  character 
are  constantly  made  the  basis  of  extravagant  expectations  of 
pecuniary  advantage,  which  are  never  realized.  Men  whose 
good  sense,  integrity,  and  sound  practical  judgment  for  a 
long  course  of  years,  command  the  respect  and  confidence  of 
the  community,  and  the  rewards  of  successful  business  pru- 
dently conducted,  are  induced,  not  unfirequently,  to  suddenly 
engage  in  enterprises  based  upon  untried  theories.  The 
imagination  becomes  inflamed  with  apparent  prospects  of 
boundless  wealth;  and  solid  capital,  the  fruit  of  hard  toil 
and  strict  economy,  is  credulously  ventured  in  the  prosecu- 
tion of  schemes  which  prove  as  unsubstantial  as  a  dream. 

Vol.  VI.— 10 
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The  parties  awake  sooner  or  later,  to  find  the  reality  in  the 
presence  of  the  bailiff  and  in  a  dismal  accounts  of  debts 
incurred  and  money  gone  never  to  return.  The  histories  of 
John  Law,  of  the  South  Sea  bubble,  of  the  tulip-mania,  and 
of  the  morTM  mvltica/ulus  fever,  have  been  written  in 
vain.  Each  generation  has  its  own  El  Dorados,  wherein  it 
invests  a  portion  of  its  capital  and  hopes,  and  in  exploring 
which  it  learns,  by  costly  experience,  the  lessons  which  re- 
corded examples  have  failed  successfully  to  teach.  The  record 
of  past  delusions  did  not  prevent  one  relating  to  peat 
from  taking  possession  of  not  a  few  minds,  as  the  disclosures 
of  this  trial  jiave  shown. 

It  appears,  from  the  evidence,  that  one  of  the  plaintiffi  in 
this  suit,  after  having  made  the  subject  of  the  preparation  of 
peat  for  fuel  a  matter  of  study  and  experiment  for  a  consider- 
able time,  invented,  in  1865,  a  machine  for  grinding  the 
article  and  forming  it  into  blocks  or  bricks,  of  convenient 
size  to  be  dried,  handled,  and  used  for  fuel.  This  machine 
was  to  be  operated  by  steam  power.  He  put  it  into  opera- 
tion near  a  peat  meadow  or  bog,  in  Lexington,  Massachusetts, 
for  the  purpose  of  experimenting  and  testing  its  value.  He 
evidently  thought  it  was  eminently  successfiil,  and  obtained 
a  patent  for  his  invention.  So  well  satisfied  was  he  with  the 
result  of  numerous  trials  made  during  the  summer  and 
autumn  of  1865,  that  though,  as  he  testified  on  the  stand, 
the  machine  could  be  run,  under  favorable  circumstances,  at 
a  net  profit  of  from  fifty  to  one  hundred  doUars  per  day,  the 
manufacture  of  fuel  became  a  matter  of  minor  importance  to 
bim  individually,  and  he  turned  his  attention  to  the  sale  of 
rights  under  his  patent  and  to  famishing  machines  to 
others.  He  expected  to  realize  large  gains  in  the  sale  of  his 
rights  and  machines,  and  no  doubt  thought  that  others  would 
share,  to  some  extent,  in  the  profits  of  what  he  termed,  in 
one  of  his  letters  to  the  plaintiffs,  the  "  grand  movement  in 
peat."  Li  some  way  he  was  brought  into  communication 
with  gentlemen  residing  in  this  State,  and,  by  elaborate 
printed  statements,  and  in  other  ways,  set  forth  to  them  the 
value  of  his  invention.     The  result  was  the  formation  of 
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the  Connecticut  Peat  Company,  the  defendants  in  this  suit, 
to  whom  the  territorial  right  for  the  patent  for  the  whole 
State,  except  the  counties  of  Hartford  and  New  Haven,  and 
the  towns  of  New  London  and  Waterford,  was  sold  for  the 
sum  of  $25,000,  one-half  to  be  paid  on  a  successfdl  trial  of 
the  machine,  to  be  made  within  ninety  days,  and  the  other 
half  out  of  the  cash  receipts  coming  from  the  sale  of  terri- 
torial rights  which  the  Connecticut  Peat  Company  might  sell 
within  the  State,  or  out  of  profits.  In  addition  to  this,  the 
defendants  were  to  have  the  privilege  of  purchasing  machines 
of  the  plaintiffs,  for  their  own  use^  at  $600  each,  and  for  sale 
to  others  to  use  within  the  State,  at  $400  each,  but  were  to 
sell  the  same  only  at  an  advance  of  $200  or  more.  Through 
statements  put  forth  in  correspondence,  in  pamphlets,  and  in 
the  public  journals,  by  the  spring  or  early  summer  of  1866, 
public  expectation  was  raised  so  high,  that  rights  under  the 
plaintiffs'  patent  were  eagerly  sought  for.  The  defendants 
secured  the  right  for  the  remaining  counties,  Hartford  and 
New  Haven,  at  a  considerable  advance  in  price  over  what  the 
plaintiffs  had  sold  the  same  for.  The  defendants  also  sold  to 
one  or  two  persons  in  Tolland  county  the  right  for  that 
county,  for  $9,500,  which  was,  in  a  very  short  time,  resold  to 
the  ToUand  County  Peat  Company,  for  the  sum  of  $35,000. 
Corporations  were  organized  for  the  manufacture  of  peat  fiiel, 
in  various  places  in  the  State,  in  a  number  of  which  works 
were  erected  and  equipped  with  sheds,  steam  engines,  tram- 
ways, crates,  &c.,  for  the  successful  prosecution  of  the  busi- 
ness. The  capital  stock  of  these  corporations  ranged  from 
$25,000  to  $100,000.  Peat  morasses  suddenly  assumed  a 
new  value,  and  swamps  which  had  hitherto  been  left  in  the 
undisturbed  possession  of  frogs  and  turtles,  were  about  to 
prove  equivalent  to  coal  mines,  and  to  become  sources  of 
great  profit  to  those  who  should  work  them.  It  was  under 
the  influence  of  this  delusion  that  most  of  the  facts  enumer- 
ated in  the  finding  of  this  Court  in  the  present  case  occurred. 
Justice  to  both  p^b-ties  requires  this  brief  statement  of  the 
condition  of  things  at  the  time,  in  view  of  the  fact  that  not 
only  has  no  money  been  made  in  the  business,  but  thousands 
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of  dollars  have  been  lost  in  demonstrating  that  none  conld  be 
made  by  the  nse  of  this  machinery,  in  the  present  state  of 
practical  knowledge  on  the  subject,  in  Connecticut,  The 
whole  thing  in  this  State  seems  to  have  been  abandoned  as  a 
&ilure,  after  repeated  experiments,  by  which  the  cost  of  man- 
ufacture has  been  proved  to  greatly  exceed  the  value  of  the 
article  produced. 

The  legal  questions  arising  out  of  the  finding  of  the 
Court  can  be  easily  disposed  of.  The  charges  of  fraud  and 
conspiracy  are  negatived.  The  allegation  of  total  failure  of 
consideration  is  also  negatived.  Though  the  value  of  the 
patent  right  was  grossly  exaggerated,  yet  it  had,  in  the  hands 
of  the  defendants,  at  least  a  market  value,  as  is  proved  by 
their  sales  and  the  sales  of  others.  There  is,  also,  some  little 
evidence  tending  to  show  that  those  thoroughly  acquainted, 
by  experience,  with  the  working  of  peat  into  ftiel,  may  de- 
rive some  advantage  from  the  use  of  this  machine,  when  it  is 
employed  under  the  most  favorable  circumstances.  There  is, 
therefore,  a  consideration  to  support  the  contract. 

The  question  of  warranty  was  discussed  at  length  on  the 
argument,  but  it  is  sufficient  to  say  that,  assuming  that  the 
representations  made  by  the  plaintiffs  amounted  to  warranties, 
they  were,  by  the  terms  of  the  contract,  conditional  and  limited . 
The  trial  was  to  be  made  in  ninety  days  from  the  date  of  the 
contract,  and  the  defendants  ihade  that  trial  in  such  manner 
as  they  saw  fit.  If  they  were  dissatisfied  with  the  result, 
they  should  have  notified  the  plaintiffs,  or  least  ceased  to  pro- 
ceed any  further  in  the  execution  of  the  contract.  Instead 
of  that,  they  continued  their  experiments,  received,  without 
objection,  the  transfer  of  the  right,  which  they  never  tendered 
back,  and,  even  after  a  majority  of  the  directors  had  knowl- 
edge, in  August,  1866,  that  the  first  $12,500  had  been  over- 
paid, through  their  secretary,  in  cash  and  a  note  of  the 
company  payable  on  demand,  they  took  no  steps  to  diisavow 
his  acts  to  the  plaintiffs.  At  least,  they  are  fairly  chargeable 
with  this  knowledge',  for  they  had  then  discovered  that  the 
president  and  secretary  had  delivered  a  large  amount  of  notes 
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to  the  plamtiffs,  besides  the  cash  payments  which  had  been 
made,  and  that  the  secretary,  as  they  supposed,  had  endorsed 
notes  to  the  amount  of  $25,000  more,  or  thereabouts,  in 
which  the  company  had  no  real  interest.  They  were,  there- 
fore put  on  enquiry,  and  it  would  be  imputing  to  them  gross 
negligence  and  inattentioi^  to  their  own  interests,  which  were 
involved  in  the  interests  of  the  company,  not  to  assume  that 
they  made  themselves  acquainted,  at  that  time,  with  the 
financial  condition  of  the  latter.  It  may  seem  strange  that, 
with  the  result  of  their  experiments  before  them,  they  did  not 
then  endeavor  to  revoke  their  contract,  or  relieve  themselves 
from  any  farther  obli^tions  under  it.  But,  perhaps,  a  solu- 
tion of  this  mystery  may  be  found  in  the  remark  of  one 
of  the  directors  on  this  trial,  who  testified,  in  answer  to  the 
question  put  by  the  Court,  why  they  did  not  take  immediate 
steps  to  disavow  the  acts  of  their  secretary,  and  repudiate  the 
contract,  that  "  they  did  not  wish  to  make  a  noise,  as  they 
were  selling  rights,  and  must  keep  up  appearances."  The 
defendants  must,  therefore,  in  judgment  of  law,  be  deemed 
to  have  accepted  the  result. of  their  trial  of  the  machine,  as  a 
fulfilment  of  the  promises  implied  in  the  conditional  guaran- 
ties of  the*  contract.  They  not  only  paid  large  sums  on  the 
contract  after  the  ninety  days  had  expired,  but  were  in  the 
market  with  rights  for  sale,  and,  on  the  13th  of  August,  re- 
ceived  from  the  plaintiffs  the  final  transfer  of  the  patent,  as 
provided  for  by  the  contract.  True,  it  appears  that  the  de- 
fendants did  not  fully  realize  their  condition  tiU  near  the 
last  of  August,  but,  even  then,  when  they  had  ascertained  the 
Btate  of  affairs,  they  made  no  attempt  to  rescind  the  contract, 
or  relieve  themselves  from  its  obligations.  From  the  facts 
formally  found  by  the  Court,  the  deduction  is  irresistible, 
that  they  accepted  the  contract  as  fulfilled  on  the  part  of  the 
plaintiff.  The  law  can  put  no  other  construction  upon  their 
acts.  They  are,  therefore,  legally  bound  to  pay  the  $2,251 
found  by  the  Court  to  be  due  on  the  first  $12,500.  The 
plaintiffs  must,  therefore,  recover  to  that  extent  on  the  note 
for  $2,251. 
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The  note  for  $5,000  stands  upon  diJHterent  ground.  This  was 
given  by  the  Tolland  County  Peat  Company  to  the  defendants, 
payable  to  their  order.  It  was  endorsed  by  Eanney  as  presi- 
dent, and  by  him  only.  According  to  the  by-laws  of  the  de- 
fendants, this  note  could  only  be  endorsed  by  the  secretary ; 
and  the  plaintiff  Leavitt,  as  a  director  of  the  company  at  tiie 
time  he  received  the  note  from  Eanney,  is  chargeable  with 
knowledge  of  the  fact  that  it  was  not  endorsed  by  the  defend- 
ants, or  by  their  authority,  and  his  co-plaintiff  is  chargeable 
.  with  this  knowledge  of  his  co-partner.  This  attempt  of  Ean- 
ney to  endorse  the  paper  of  the  company  was  not  known  to 
the  defendants  till  this  trial.  They  have,  therefore,  never 
ratified  his  act.  It  follows,  that  the  plaintiff  has  no  legal  title 
to  this  note,  and  cannot  subject  the  defendants  as  endorsers 
thereon. 

Neither  can  the  plaintiffs  recover  the  amount  of  the  note, 
or  any  portion  of  it,  under  the  count  for  money  had  and  re- 
ceived, the  only  one  appropriate  to  the  claim  made.  There 
is  nothing  due  to  them  for  cash  received  by  the  defendants, 
either  for  territorial  rights  sold,  or  for  "  profits  accruing  fipom 
the  development  of  this  enterprise."  They  have  paid  over 
one-half  of  the  cash  received  for  rights,  and  there  are  no 
profits.  If  the  note  were  cash  in  the  hands  of  the  defendants, 
the  plaintiffs  would  be  entitled  to  only  one-half  of  the  amount, 
by  the  terms  of  the  contract.  But  it  is  not  cash,  and  neither 
the  directors  of  the  company  nor  the  plaintiffs  have  any  right 
to  treat  it  as  cash.  Whether  this  note  is  collectable  by  the 
defendants,  and  it  is,  therefore,  their  duty  to  enforce  its  col- 
lection, does  not  appear  clearly,  and  cannot  be  determined  in 
this  suit. 

The  claim  of  $800  for  the  machines  alleged  to  have  been 
delivered  to  Lewis,  on  the  order  of  the  defendants,  is  rejected. 
It  was  not  put  in  evidence  by  the  plaintiffs  in  their  original 
proofs.  Besides,  if  the  sale  to  Lewis  was  made  on  the  order 
of  the  defendants,  the  plaintiffs  have  revoked  that  sale,  and 
set  up  their  own  title  to  the  machines. 

Let  judgment  be  entered  for  the  plaintiffs,  to  recover  the 
sum  of  $2,492.94,  with  costs. 
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James  Drake  and  othebs 

V8. 
FeANCIB   Gk)ODRIDGE  AND  OTHEBS.      In  EqUITT. 

Where,  in  a  suit  in  equity,  bronght  bj  alien  plaintlfFs  against  citizens  of  New 
York,  a  person,  not'stated  to  be  a  citizen  of  New  York,  implied  to  be  made  a 
party  to  the  snit:  Bdd,  that  he  oonld  not  be  made  a  defendant^  because  that 
would  oust  the  jurisdiction  of  the  Court 

The  Act  of  February  28th,  1889,  (5  U.  8,  Stat,  ai  Large,  821,)  explained. 

No  such  practice  is  knowo,  in  equity,  as  making  a  person  a  defendant  to  a  suit, 
on  his  own  application,  or  as  compelling  a  plaintiff  to  join,  as  co-plaintiff,  a 
person  not  a  party,  on  the  application  of  such  person. 

• 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  June  2d,  1868.) 

This  was  a  petition  by  two  persons,  Morgan  and  Gboch, 
to  be  made  parties  to  this  suit,  which  was  a  bill  filed  b j  aliens 
against  citizens  of  the  State  of  "New  York.  The  application 
was  opposed  by  the  plaintiffs. 

Charles  Tracy,  for  Morgan  and  Qooch. 

JEdwm  W.  Stoughion  and  dwrence  A.  Sewardy  for  the 
plaintiffs. 

Blatchfobd,  J.  As  the  plaintiffs  are  stated  in  the  bill  to 
be  aliens,  and  Morgan  and  Gooch  are  not  stated  to  be  citizens 
of  the  State  of  New  York,  to  make  Morgan  and  Qooch 
defendants  to  the  snit,  would  onst  the  jurisdiction  of  the 
Conrt.  Consent  cannot  confer  jurisdiction.  The  Act  of 
February  28th,  1839,  (5  U.  S.  Stat,  at  La/rge,  321,)  applies 
only  to  a  voluntary  appearance  by  a  person  who  is,  in  feet, 
made  a  defendant  by  the  plaintiff's  bill.  Here,  Morgan  and 
Gooch  are  not  made  defendants  by  the  bill,  and  cannot  be 
made  so,  without  ousting  the  jurisdiction  of  the  Court.    The 
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Act  of  1839  does  not  apply  to  a  case  where  persons  are  not 
made  defendants  because  their  citizenship  is  such  that  their 
joinder  would  defeat  the  jurisdiction  of  the  Court,  but  it  only 
removes  a  difficulty  as  to  jurisdiction  between  competent  par- 
ties. {Skidds  V.  Barrowj  17  Saw.,  130, 141.)  The  prayer  of 
the  petition  of  Morgan  and  Gooch  is,  that  they  may  be  made 
parties  to  the  suit,  and  may  have  leave  to  file  a  supplemental 
bill  of  complaint.  Independently  of  the  difficulty  as  to  juris- 
diction, in  case  Morgan  and  Gooch  were  made  defendants,  it 
would  not  be  proper  to  make  them  defendants  on  their  appli- 
cation. No  such  practice  in  equity  is  known.  I  had  occa- 
sion to  examine  this  question  recently,  in  the  case  of  Coleman 
V.  Mo/rtmy  {ante,  p.  119,)  in  this  Court. 

But  Morgan  and  Gooch  ask,  in  case  they  cannot  be  made 
defendants,  to  be  made  co-plaintiffs.  I  know  of  no  practice 
which  would  authorize  the  Court,  on  the  application  of  per- 
sons not  parties  to  a  suit,  to  compel  the  plaintiffs  to  join  such 
persons  as  co-plaintiffs. 

As  the  bill  now  stands,  the  rights  of  Morgan  and  Gooch, 
if  they  have  any,  cannot  be  prejudiced  or  affected  by  any 
decree  which  may  be  made  in  the  suit ;  and  they  are  at 
liberty  to  institute  a  suit  of  their  own,  in  the  proper  forum,  to 
enforce  their  rights. 

Of  course,  in  deciding  on  this  application,  I  do  not  intend 
to  dispose  of  any  objection  which  may  be  properly  taken,  for 
want  of  proper  parties,  by  any  person  whom  the  plaintiffs 
have  made  a  defendant  to  the  suit. 

The  prayer  of  the  petition  is  denied. 
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JTosHTjA  Remington  and  others 

vs. 
The  Atlantic  Royal  Mail  Steam  Navigation  Company. 

Where,  on  a  libel  in  personam,  in  the  District  Court,  against  a  corporation,  for  a 
ixiIliBion  alleged  to  have  been  cansed  by  a  vessel  owned  by  it,  the  libel  was 
dismissed  by  that  Court,  on  the  ground  that  there  was  no  such  corporation, 
and  that  it  did  not  own  such  yessel,  and  no  testimony  was  put  in  in  that  Court 
as  to  the  merits,  by  the  respondents,  and,  on  appeal  by  the  libellants  to  this 
Court,  Buch  objections  were  removed  by  evidence,  this  Court,  on  reversing  the 
decree,  allowed  both  parties  to  take  proofs  on  the  merits,  in  this  Court,  with 
liberty  to  either  party  to  amend  his  pleading. 

(Before  Nxlson,  J.,  Southern  District  of  New  York,  June  8th,  1868.) 

This  was  a  libel  m  personam,  filed  in  the  District  Court, 
to  recover  damages  for  a  collision,  alleged  to  have  been  caused 
by  the  steamship  Indian  Empire,  a  vessel  owned  by  the  re- 
spondents, a  corporation.  On  the  hearing  in  the  District 
Court,  objections  to  a  recovery,  on  the  ground  that  there  was 
no  BUch  corporation  as  the  respondents,  and  that  they  were 
not  the  owners  of  the  vessel  in  question,  were  sustained,  and 
the  libel  was  dismissed  on  those  groimds,  without  any  testi- 
mony having  been  put  in  on  the  part  of  the  respondents,  in 
respect  to  the  merits.  The  libellants  appealed  to  this  Court, 
and,  by  further  testimony,  taken  on  the  appeal,  the  objections 
in  question  were  removed. 

Charles  Donohue,  for  the  libellants. 

Erastus  C.  Benedict^  for  the  respondents. 

Nblson,  J.  The  decree  of  the  Court  below  must  be  re- 
versed, but  I  have  had  some  difficulty  as  to  the  further  dispo- 
sition of  the  case.     The  only  evidence  found  in  the  record,  in 


I 


164  SOUTHERIT  DISTRICT  OF  NEW  YORK, 

The  Morniog  Star. 

respect  to  the  collision,  is  that  given  by  the  master  of  the  H- 
bellants'  vessel.  In  view  of  the  grounds  on  which  the  Court 
below  disposed  of  the  case,  I  am  inclined  to  think,  that  that 
evidence  ought  not  to  be  received  here  as  plenary  proof  of  the 
collision,  on  this  appeal.  I  shall,  therefore,  direct  the  case  to 
stand,  for  proofs  to  be  taken  by  the  respective  parties  in  this 
Court,  upon  the  merits,  with  liberty  to  either  party  to  amend 
his  pleading,  preparatory  to  the  taking  of  the  proofs. 


The  MoRKmo  Stab. 

Where  a  corporation,  haying  authority,  by  its  charter,  to  own  yesselB  to  be  em- 
ployed in  saving  vessels  wrecked  or  in  distress,  and  to  take  all  compensation 
and  salvages  which,  by  law  and  usage,  ennre  to  private  persons,  was  em- 
ployed by  the  owners  of  a  vessel  which  had  gone  on  shore  in  a  fog,  to  relieve 
her  from  a  sitoation  of  peril,  and  did  so :  Edd,  That  compensation  for  the 
service  onght  to  be  allowed  to  the  corporation  on  the  principle  of  allowing  a 
liberal  compensation  for  the  use  of  the  apparatus  fhmished,  and  for  the  skill 
with  which  it  was  handled  in  the  service  performed,  bnt  not  on  the  principles 
governing  the  rate  of  compensation  in  the  case  of  a  salvage  service. 

In  this  case,  the  Court  allowed  what  it  regarded  as  a  reasonable  compensation 
for  the  work  and  labor  performed  and  the  materials  used. 

(Before  Netson,  J.,  Southern  District  of  Kew  York,  June  8th,  1868.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  to  re- 
cover salvage  for  saving  the  steamship  Morning  Star,  which 
ran  aground  on  Deal  Beach  shore.  New  Jersey,  about  forty 
miles  fipom  the  city  of  New  York,  on  the  81st  of  July,  1863. 
The  vessel  was  valued  at  $150,000,  and  her  cargo  at  $200,000. 
The  libellants  were  a  corporation  created  under  the  laws  of 
the  State  of  New  York,  with  authority  to  own  vessels  to  be 
employed  in  "  towing,  aiding,  protecting,  and  saving  vessels 
and  cargoes  wrecked  or  in  distress,  wherever  such  wrecks  oc- 
«ur,  on  the  high  seas,  or  in  the  various  arms  of  the  seas, 
rivers  running  to  the  same,"  &c.  The  Act  of  incorporation 
also  allowed  the  company,  among  other  things,  to  "  take  all  com- 
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pensation,  towages,  and  salvages  which  are  enstomaiy  and 
usual,  and  which,  by  law  and  usage,  enure  to  priyate  persons," 
&c.  The  District  Court  awarded  to  the  libellants  $2,500,  and 
interest,  and  the  libellants  appealed  to  this  Court. 

Clifford  A,  Hwndy  for  the  libellants. 

Robert  D.  Benedict^  for  the  claimants. 

Nelson,  J.  The  libellants  were  employed  by  the  owners 
of  the  Morning  Star  to  go  down  fipom  the  city  of  New  York 
and  relieve  her  from  her  perilous  situation  on  the  beach.  This 
was  done  with  expedition  and  skill,  by  the  use  of  appliances 
kept  on  hand  by  the  company.  The  vessel  had  gone  on  the 
beach  in  a  fog,  and,  although  there  was  a  considerable  swell 
upon  the  sea,  the  wind  was  Ught,  and  very  little  difficulty  was 
encountered  in  towing  her  from  the  sandbar  on  which  she 
grounded  and  setting  her  afloat.     She  sustained  no  injury. 

The  Court  below  allowed,  as  compensation  to  the  com- 
pany, for  the  service  rendered,  $2,500,  and  interest.  There 
is  evidence  in  the  case  that  the  owners  of  the  vessel,  when  ap- 
plied to  by  the  company  to  perform  the  service,  had  inquired 
as  to  the  expense ;  and  that,  although  no  definite  answer  was 
given,  $2,000  or  $2,500  was  suggested  as  the  probable  amount. 
There  is  no  proof  in  the  case  but  that  this  would  be  a  reason- 
able compensation,  as  for  work  and  labor ;  that  is,  there  is  no 
evidence  to  the  contrary.  As  a  salvage  service,  I  think  the 
sum  allowed  was  inadequate,  upon  the  principles  governing 
the  rate  of  compensation  in  that  class  of  cases. 

The  learned  judge  below  appears  to  have  been  strongly 
inclined  against  regarding  this  company  as  a  salvor,  within 
the  reasons  and  principles  which  govern  the  Admiralty,  in 
awarding  compensation  for  admitted  salvage  service.  All  the 
persons  representing  the  company,  engaged  in  the  service  in 
question,  receive  no  part  of  the  salvage  money.  They  ar% 
employed  at  a  permanent  salary,  or,  if  tempoiarily,  for  the 
given  service,  at  days'  wages.    All  considerations,  therefore^ 
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of  personal  Bacrifice  or  gallantry,  in  encountering  imminent 
perils  in  rescuing  vessels  in  distress,  are  necessarily  excluded, 
in  filing  the  rate  of  compensation.  K  allowed  by  the  Court, 
all  beyond  the  salaries  or  wages  enure  to  the  benefit  of  the 
company.  I  agree  that  a  liberal  compensation  should  be  al- 
lowed for  the  use  of  the  apparatus  furnished,  which  was  ample 
and  well  adapted  to  the  purposes  intended,  by  the  present 
company,  and  for  the  skill  with  which  it  was  handled  in  the 
service  performed ;  but,  in  the  sense  of  the  law  governing 
■sialvage  compensation,  I  have  great  diflSculty  in  awarding  it  to 
the  libellants.  As  at  present  advised,  I  must  deny  it ;  and 
as,  for  aught  that  appears,  the  compensation  allowed  by  the 
Court  was  reasonable  for  the  work  and  labor  and  materials 
used,  the  decree  below  is  affirmed. 


John  Sedgwick 
William  Menck  and   Chaeles  B.  Bostwick.     In  EQimY. 

In  1857,  B.,  being  insolrent,  made  an  assignment  of  his  property  to  M.,  giving 
preferences  among  his  creditors.  Under  creditors'  bills,  filed  against  B.  and 
M.,  C.  was  appointed  receirer  of  the  property  of  B.  Afterward,  G.  brought  a 
suit,  as  snch  receixer,  in  a  State  Court,  against  B.  and  M.,  to  recover  the  as- 
e&gned  property,  and  obtained  a  judgment,  in  1868,  adjudging  the  assignment 
to  be  firaudulent  and  void  against  the  creditors  of  B.  From  that  judgment, 
M.  appealed,  and  the  case  was  now  pending  on  appeal.  In  1868,  B.  was 
adjudged  a  bankrupt,  and  S.  was  appointed  his  assignee  in  bankruptcy.  S. 
then,  as  such  assignee,  brought  a  suit  in  this  Court,  against  M.  and  C,  to 
compel  C.  to  deliver  up  to  S.  the  property  in  the  hands  of  C,  as  receiver  : 
Held,  that  the  suit  could  not  be  maintained. 

^Before  Nelson,  J.,  Southern  District  of  New  York,  June  22d,  1868.) 

•  On  the  6th  of  January,  1857,  Andrew  Beiser,  being  in- 
insolvent,  made  an  assignment  of  his  property^  real  and  per- 
sonal, to  William  Menck,  giving    preferences    among  his 
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creditors.  Creditors'  bills  were  filed  against  Beiser,  the 
debtor,  and  Menck,  the  assignee,  under  which  Charles  B. 
Bostwick  was  appointed  receiver  of  the  property.  On  the 
16th  of  March,  1868,  he  commenced  a  suit,  in  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  against 
Beiser  and  Menck,  to  recover  possession  of  the  property,  and 
such  proceedings  were  had,  that,  on  the  9th  of  December, 
following,  a  judgment  was  rendered  in  favor  of  the  receiver, 
adjudging  the  assignment  fraudulent  and  void  against  cred- 
itors. From  this  judgment  Menck  appealed  to  the  Court  of 
Appeals,  where  the  case  was  still  pending.  In  January, 
1868,  Beiser  was  adjudged  a  bankrupt,  and  the  plaintiff  was- 
appointed  his  assignee.  The  plaintiff  then  brought  this  suit 
against  Menck  and  Bostwick,  to  obtain  possession  of  the  asseta 
of  the  estate.  An  injunction  having  been  granted,  the  defend- 
ants now  moved  for  its  dissolution. 

Francis  iT.  Ba/ngs^  for  the  plaintiff. 

C.  Bai/nhridge  Srmth^  for  the  defendants. 

Nelson,  J.  The  filing  of  the  creditors'  bills  gave,  accord- 
ing to  the  law  of  New  York,  a  lien  upon  the  assets  of  the 
debtor,  in  behalf  of  the  judgment  creditors ;  and  the  receiver, 
representing  their  interests,  has,  it  appears,  been  diligently 
engaged  in  endeavoring  to  reduce  them  to  possession,  aud 
apply  them  to  the  payment  of  the  judgments.  It  is  difficult 
to  see  what  right  exists  in  the  assignee  in  bankruptcy  to  this 
property,  thus  devoted  by  the  law  to  the  payment  of  the 
debts  of  these  judgment  creditors,  some  ten  years  before  any 
right  attached  in  bankruptcy.  The  judgment  creditors  have 
been  subjected  to  very  considerable  expense,  already,  in  the 
litigation,  and  have  succeeded,  in  the  lower  Courts,  in  setting 
aside  the  assignment,  as  fraudulent,  and  thereby  giving  effect 
to  their  judgments  against  the  property.  Whether  they  will 
derive  any  benefit  from  the  expense  and  trouble,  must  de- 
pend on  the  decision  of  the  appellate  Court.    It  seems  to  me, 
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that  they  are  entitled  to,  at  least,  this  chance,  and  that  the 
bankrupt's  assignee  is  neither  entitled  to  it  himself,  nor  in  a 
position  to  deprive  them  of  it.  The  question  involving  the 
right  to  this  property  is  in  the  State  Court,  where  it  belongs, 
and  the  decision  of  that  Court  will  be  conclusive  upon  the 
right.  If  it  shall  be  in  affirmance  of  the  judgment  of  the 
Court  below,  the  property  will  be  applied  to  the  satisfaction 
of  the  judgments,  on  the  creditors'  bills.  K  it  shall  be  in 
favor  of  the  validity  of  the  assignment,  the  property  will 
take  the  direction  given  to  it  by  the  trusts  created  in  the 
assignment.  The  right  to  this  property  attached  long  before 
the  assignment  in  bankruptcy  was  made,  tCnd  even  before  the 
passage  of  this  bankruptcy  law.  The  motion  to  dissolve  the 
injunction  is  granted. 


John  Flint 
The  Norwich  and  New  York  Transportation  Company. 

The  owner  of  a  steamboat,  who  undertakes  to  transport  a  passenger  thereon,  for 
hire,  is  bound  to  exercise  the  utmost  yigilance  and  care  in  maintaining  order 
and  guarding  such  passenger  against  yiolence  which  may  reasonably  be 
anticipated,  or  naturally  be  expected  to  occur,  in  view  of  the  number  and  charac  - 
ter  of  otlier  passengers  on  board. 

His  obligation,  in  such  respect,  is  the  same,  eyen  though  such  other  passengers 
are  soldiers,  carried  on  compulsion. 

The  rule  of  damages,  if  the  carrier  is  guilty  of  negligence,  which  causes  a  per- 
sonal injury  to  the  passenger,  stated. 

(Before  SmncAV,  J.,  Connecticut,  June  27th,  1868.) 

» 

Shipman,  J.,  in  this  case,  charged  the  jury  as  follows : 
There  are  a  number  of  facts,  touching  this  interesting  and 
important  case,  which  is  now  finally  to  be  submitted  to  •  you, 
about  which  there  is  no  serious  dispute.     The  plaintiff,  •  a 
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physician,  residing  in  Boston,  left  his  home,  for  New  York, 
on  the  6th.  of  June,  1864.  Before  leaving,  he  purchased  a 
through  ticket,  called  a  coupon  ticket,  by  which  he  became 
entitled  to  a  passage  from  Boston  to  "Worcester,  over  the  Bos- 
ton and  "Worcester  Eailroad;  from  "Worcester  to  Norwich, 
over  the  Norwich  and  Worcester  Railroad;  from  Norwich  to 
New  London,  over  the  Northern  Eailroad ;  and  from  New 
London  to  New  York,  through  the  Sound,  on  one  of  the 
defendants'  passenger  boats.  He  passed  safely  over  the  route 
from  Boston  to  New  London,  where  he  arrived  not  fer  from 
half-past  ten  or  eleven  o'clock,  in  the  evening,  left  the  cars, 
and  proceeded  on  board  of  the  defendants'  boat,  the  steamer 
City  of  Boston,  which  was  then  lying  at  the  dock,  with  steam 
up,  ready  to  start  as  soon  as  the  passengers  by  the  train,  with 
their  luggage,  and  some  express  freight,  should  be  taken  on 
board.  The  plaintiff,  with  other  passengers,  one  of  whom 
was  a  lady  imder  his  charge,  went  upon  the  main  deck  of  the 
steamer,  through  her  after  starboard  gangway.  He  proceeded, 
with  the  lady,  through  or  along  with  a  crowd  of  passengers, 
passed  up  the  stairs,  to  the  upper  saloon,  and,  after  some  little 
time,  leaving  the  lady,  returned  to  the  main  deck,  and  went 
to  the  ticket  office,  to  receive  his  state-room  key,  to  which  his 
ticket  entitled  him.  He  obtained  the  key,  and  proceeded  to 
return  from  the  ticket  office  to  the  upper  saloon,  by  the 
proper  route.  When  he  had  gone  a  short  distance  from  the 
ticket  office,  and  before  he  had  reached  the  stairs,  a  loaded 
musket  fell  from  the  hands  of  a  soldier,  or  non-commissioned 
officer,  or  was  lihrown  down,  and  was  discharged  as  it  fell,  and 
the  ball  passed  through  the  foot  of  the  plaintiff,  just  b^ck  of 
the  toes,  shattering  the  bones,  aiid  causing  a  dangerous  wound, 
frt>m  which  he  suffered  severely,  for  a  long  time.  Finally,  to 
save  his  life,  as  advised  by  his  surgeons,  he  was  compelled  to 
have  his  foot  amputated.  He  suffered  for  a  period  of  nearly 
three  months,  and  incurred  expenses,  in  a  city  distant  from 
his  home.  His  activity  and  capacity  for  business  and  profes- 
sional usefulness  have  been  more  or  less  permanently  im- 
paired.   He  claims  that  this  injury,  with  all  its  serious  conse- 
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qnenceSy  was  the  result  of  a  breach  of  duty  on  the  part  of  the 
defendants,  and,  to  recover  proper  damages  therefor,  he  has 
brought  this  suit.  The  burden  of  proof  is  on  the  plaintiff, 
and  it  is  now  for  you  to  say,  whether  or  not,  on  the  whole 
evidence,  the  claim  of  the  plaintiff  is  well  founded.  The 
rules  of  law,  which  you  are  to  apply  as  tests  to  this  evidence, 
I  wiU  refer  to  particularly  hereafter. 

As  I  have  already  stated,  before  the  arrival  of  the  train 
which  brought  the  plaintiff  to  New  London,  the  steamboat 
was  at  the  dock,  with  steam  up,  ready  to  start,  when  the  pas- 
sengers, the  luggage,  and  the  express  freight  from  the  train 
should  all  be  on  board.  She  had  been  lying  there  for  some 
time.  Between  nine  and  ten  o'clock,  an  hour  or  more  before 
the  train  arrived,  a  detachment  of  United  States  soldiers, 
from  Fort  Trumbull,  about  sixty-three  in  number,  with  sev- 
eral non-commissioned,  and  two  commissioned  officers,  went 
on  board,  and  were  there  when  the  train  arrived.  Some 
fourteen  to  eighteen  of  these  soldiers  were  armed  with 
muskets,  loaded  and  capped,  and  frimished  with  bayonets. 
They  were  detailed  as  guard  over  the  rest,  who  were  imarmed. 
Witnesses,  called  by  the  defence,  state,  that  this  detachment 
was  placed  on  the  main  deck,  forward  of  Ae  engine  room ; 
that  armed  sentries  were  stationed,  to  keep  them  there ;  that 
a  sentry  was  placed  on  each  side  of  the  engine  room,  to  pre- 
vent tiiem  from  going  aft ;  and  that  two  sentries  were 
stationed  at  the  forward  starboard  gangway,  and  one  at  the 
head  of  the  stairway  leading  from  the  forward  part  of  the 
main  deck  to  the  cabin  below.  Some  of  these  witnesses  say, 
that  a  sentinel  was  also  placed  at  each  of  the  two  ladders 
which  led  from  the  forward  part  of  the  main  deck  to  the 
saloon  deck  above.  This  was  substantially  the  condition  of 
things  on  the  boat  down  to,  or  near  to,  the  tune  when  the 
train  which  brought  the  plaintiff  arrived.  On  this  train  came 
a  large  number  of  passengers,  among  whom  were  about  one 
hundred  and  fifty  soldiers,  in  a  detachment,  under  the  com- 
mand of  officers,  and  who  were  ultimately  marched  on  board, 
at  the  forward  gangway.  By  the  same  train  came,  also,  about 
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a  dozen  or  twenty  soldiers,  travelling,  apparently,  as  ordinary 
passengers.  These  also  went  on  board,  but  whether  by  the 
forward,  or  the  after,  gangway,  it  may  be  proper  for  you  to 
consider,  in  deciding  upon  the  conflicting  evidence  touching 
the  condition  of  things  on  the  after  part  of  the  deck,  where, 
and  at  the  time,  the  passengers  were  coming  on  board,  and 
getting  their  tickets  and  state-room  keys.  The  train  having 
arrived,  the  plaintiff  proceeded  on  board,  by  the  proper 
entrance.  Here  the  duty  of  the  defendants  toward  him,  as 
a  passenger,  commenced.  They  undertook  to  transport  him, 
for  hire,  and  were  bound  to  secure  him  a  safe  passage,  so  far 
as  that  could  be  done,  by  the  exercise  of  due  care  on  their 
part.  This  was  a  duty  imposed  upon  them  by  their  contract, 
and  by  law.  The  precise  rule  of  duty  to  which  they  are  to 
be  held,  and  which  you  are  to  apply  to  the  evidence,  in  decid- 
ing whether  or  not  they  are  liable  in  this  action,  is  this : 
The  defendants  were  bound  to  exercise  the  utmost  vigilance 
and  care,  in  maintaining  order,  and  guarding  the  passengers 
against  violence,  from  whatsoever  source  arising,  which  might 
reasonably  be  anticipated,  or  naturally  be  expected  to  occur, 
in  view  of  all  the  circumstances,  and  of  the  number  and 
character  of  the  persons  on  board.  Now,  the  plaintiff  has 
testified,  and  has  called  a  number  of  witnesses,  who,  he 
claims,  substantially  concur  to  the  same  points,  that,  imme- 
diately upon  stepping  upon  the  boat,  he  found  himself  in  a 
dense  crowd  of  persons,  many  of  whom,  like  himself,  were 
civilian  passengers  from  the  train,  but  among  whom  were  a 
number  of  soldiers,  some  of  them  armed,  who  were  boisterous, 
some  evidently  intoxicated,  quarrelsome,  profane,  and  exhibit- 
ing more  or  less  disposition  to  rudeness  and  violence,  by  scuf- 
fling and  jostling  one  another  and  the  civilians.  .  The  plaint- 
iff claims,  that  the  evidence  touching  this  part  of  the  case 
proves,  that  this  disorder  and  uproar  continued  for  from  fifteen 
minutes  to  half  an  hour,  until  he  returned  from  the  upper 
saloon  to  seek  his  key,  and  until  the  discharge  of  the  gun  by 
which  he  was  wounded  ;  that,  during  all  this  time,  no  efforts 
were  made,  by  the  servants  of  the  defendants,  to  quell  this 
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diBtnrbance ;  and  that  it  finally  terminated  in  tliis  injury  to 
him.  Now,  if  all  these  facts  are,  in  your  judgment,  substan- 
tially proved,  you  will  have  a  right  to  infer  negligence  on  the 
part  of  the  defendants,  and  hold  them  liable.  K  disorderly 
men,  armed  with  loaded  muskets,  were  in  the  space  through 
which  the  passengers  had  to  pass,  it  was  the  duty  of  the  de- 
fendants to  see  that  they  were  removed  before  the  passengers 
came  on  board,  or  that  the  latter  were  notified  of  the  danger, 
or  that  adequate  protection  was  furnished.  K  armed  and 
boisterous  and  quarrelsome  soldiers  rushed  into  the  space  re- 
ferred to,  after  the  passengers  had  begun  to  come  on  board, 
and  produced  and  continued  an  uproar  there,  it  was  the  duty 
of  the  defendants,  through  the  officers  and  hands  of  their  boat, 
to  make  every  effort  to  quell  the  disturbance,  and  protect 
their  passengers  from  violence  and  danger,  and  to  call  upon 
the  military  officers  to  enforce  discipline. 

But  the  defendants  give  a  very  different  version  of  the 
events  of  that  night.  They  claim  to  have  proved,  by  their 
witnesses,  that  the  space  where  the  passengers  from  the  train 
came  on  board  was  clear,  at  least  of  soldiers,  when  they 
arrived ;  that  there  was  no  soldier,  armed  or  unarmed,  upon 
that  part  of  the  boat,  at  that  time  ;  and  that,  if  any  soldiers 
came  in  with,  or  among,  the  passengers,  as  they  were  press- 
ing on  to  the  boat,  they  were  few  in  number,  unarmed,  and 
travelling  as  ordinary  passengers,  and  behaved  as  peaceably 
as  the  civilians  did.  They  further  claim,  that  they  have 
shown,  by  their  witnesses,  that,  soon  after  the  passengers  got 
on  board,  one  of  the  unarmed  recruits,  from  Fort  Trumbull, 
undertook  to  pass  the  sentry  on  the  port  side  of  the  engine 
room,  and  was  repulsed ;  that  he  repeated  the  attempt,  and 
again  failed;  that  he  finally  returned,  with  several  of  his 
companions^  and  overpowered  the  sentinel ;  that  then  he,  or 
they,  rushed  aft,  near  to  or  into  the  space  where  the  passen- 
gers came  on  board ;  that  several  of  the  guard  followed,  when 
a  scuffle  ensued,  near  the  saloon  stairs,  between  the  insub- 
ordinate recruit  or  recruits,  and  the  pursuing  guards;  and 
that  it  was  in  this  brief,  or,  as  the  defendants  claim,  moment- 
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aiy,  struggle,  that  the  gun  by  which  the  plaintiff  was  shot  was 
dropped,  or  thrown  down. 

Now,  it  is  for  you  to  say  which  of  these  versions  is  cor- 
rect. As  I  have  already  said,  if  disorderly  soldiers,  armed 
with  loaded  muskets,  occupied  the  space  where  the  passengers 
came  upon  the  deck,  and  no  notice  was  given  to  the  passen- 
gers of  that  fact,  so  that  they  might  avoid  the  danger ;  or,  if 
such  soldiers  rushed  in  upon  that  space,  while  the  other  pas- 
sengers were  coming  on  board,  and  securing  their  keys  or 
tickets,  and  conducted  in  a  quarrelsome  and  disorderly  manner 
for  a  considerable  time,  during  which  the  plaintiff  was  shot, 
without  any  effort  on  the  part  of  the  officers  or  crew  of  the 
defendants  to  suppress  the  disorder  and  protect  the  passen- 
gers, or  induce  the  military  officers  to  do  so,  and  the  plaintiff 
was  injured  in  consequence,  then  you  have  a  right  to  hold 
the  defendants  liable.  If,  on  the  other  hand,  the  version 
given  by  the  defendants'  witnesses  is  the  true  one,  then  you 
will  proceed  to  another  inquiry,  that  is,  whether,  in  this 
aspect  of  the  case,  the  defendants  did  exercise  their  utmost 
vigilance  and  care,  in  maintaining  order,  and  guarding  the 
passengers  against  violence,  from  whatever  source  arising, 
which  might  reasonably  be  expected  to  occur,  in  view  of  all 
the  circumstances,  and  the  number  and  character  of  the  per- 
sons on  board.  If  they  did  this,  or  if  it  was  done  by  the 
military,  the  defendants  are  not  liable.  If  such  vigilance 
and  care  were  not  exercised,  and  the  plaintiff  was  injured  in 
consequence,  then  the  defendants  are  liable,  and  your  verdict 
must  be  for  the  plaintiff.' 

And  here  it  is  proper  that  I  should  notice  a  circumstance 
set  up  by  the  defendants:  They  say,  that  they  had  no  alter- 
native but  to  take  these  soldiers  from  Fort  Trumbull,  who 
caused,  as  they  assert,  this  disturbance,  and  this  injury  to  the 
plaintiff;  and  that  they  were  compelled  to  take  th.em  on  this 
boat,  by  military  coercion.  You  may  assume  that  fact  as 
proved,  but  this  will  not  vary  the  liability  of  the  defendants 
under  the  present  circumstances.  They  took  the  plaintiff  as 
a  passenger,  voluntarily,. after  this  detachment  was  on  board, 
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and  without  notice  to  liim ;  and  their  obligations  to  him  were 
just  the  same,  whether  they  took  the  Fort  Trumbull  troops 
voluntarily,  or  under  compulsion.  Those  troops  were  on 
board  long  before  the  plaintiff  was,  the  defendants  knew  the 
fact,  no  notice  was  given  to  the  plaintiff,  and  they  were 
bound  to  take  such  precautions  for  the  protection  of  the 
civilian  passengers,  as  were  demanded  by  the  rule  I  have  laid 
down.  They  say  that  they  did  take  them,  or  see  that  they 
were  taken ;  and  that  the  presence  of  the  armed  sentinels,  at 
the  points  stated  by  the  witnesses,  to  keep  the  soldiers  in 
their  proper  place,  was  all  that  the  highest  vigilance  and 
prudence  required.  The  guard  was  not  under  their  command, 
and  the  only  apparent  additional  precautions  that  the  de- 
fendants could  have  taken,  that  occur  to  me,  (you  will  say 
whether  they  could  have  taken  others,)  would  have  been  to 
apply  to  the  military  officers  to  have  the  sentries  increased  in 
number,  or  to  place  men,  officers  of  the  boat,  or  hands,  under 
their  own  control,  at  the  passages,  to  support  the  armed  sen- 
tries, in  case  of  difficulty,  and  to  act  as  an  additional  guard, 
and  to  quell  any  violence  that  might  occur,  as  a  more  secure 
protection  to  the  passengers.  I  do  not  say  that  this  was,  or 
was  not,  their  duty.  It  is  for  you  to  determine.  It  is  exclu- 
sively for  you  to  say  what  their  duty  was — ^whether  the  con- 
dition of  things  on  board  of  the  boat,  before  the  train  arrived, 
required  them,  in  anticipation  of  its  arrival,  to  take  these,  or 
any  other  precautions,  beyond  what  were  taken ;  and,  conse- 
quently, whether  their  neglect  to  do  so  was  a  remissness  in 
their  duty,  and  a  neglect  of  their  legal  obligations,  as  I  have 
laid  them  down.  If  the  defendants  discharged  their  duty, 
within  the  rule  I  have  submitted  to  you,  your  verdict  must 
be  for  them.  If  they  failed  to  do  so,  and  if  the  injury  to  the 
plaintiff  is  fairly  attributable  to  that  failure,  then  your  verdict 
must  be  for  the  plaintiff. 

If  you  find  for  the  plaintiff,  you  will  assess  the  damages 
at  such  a  sum  as  will,  in  your  judgment,  compensate  him  for 
the  necessary  expenses  he  has  actually  incurred  in  his  sick- 
ness and  cure,  and  in  providing  himself  with  artificial  limbs ; 
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for  the  loss  of  time  and  income  from  his  profession,  during 
his  ilhiess ;  for  the  permanent  injury  inflicted  upon  him ;  and, 
80  far  as  money  can  compensate  him,  for  the  pain  he  has 
suffered. 

You  will  give  the  whole  evidence  a  careful  consideration, 
apply  to  it  the  rules  of  law,  as  I  have  laid  them  down,  and 
return  such  a  verdict  as  your  judgment  may  dictate. 

The  jury  returned  a  verdict  for  the  plaintifl^,  for  $10,000. 


Amelia   S.  Hodge  Ajsm  Zelia  C.  Hodge,  as  Administra- 

TREKES,    &C.,   OF   NeHEIOAH   HoDGE,   DECEASED 

VS. 

The  Hm)80X  Kiver  Railroad  Compan^y.      In  Equity. 

Where  a  license  nnder  a  patent  does  not,  on  its  face,  cover  the  extended  term  of 
the  patent,  if  it  be  claimed  that,  in  fact,  the  parties  to  the  license  had  in  view 
at  the  time  an  arrangement  covering  such  extended  term,  such  fact  must  be 
shovm  by  evidence. 

The  presumption  of  law  in  regard  to  every  license  under  a  patent  is,  that  the 
parties  deal  in  regard  only  to  the  term  existing  when  the  license  is  given, 
unless  an  express  provision  is  inserted  looking  to  a  further  interest ;  and, 
unless  there  be  such  a  stipulation,  showing  that  the  parties  contemplated  an 
extension,  the  provisions  of  the  license  will  be  construed  as  relating  to  the 
then  existing  term  only. 

Where  the  validity  of  a  patent  is  fiilly  established,  and  its  infringement  is  clear, 
the  patentee  has  a  right  to  protection  by  injunction,  although  great  injury 
may  thereby  be  caused  to  the  infringer. 

Where  the  question  of  the  right  to  the  injunction  depends  only  on  the  interpret- 
ation to  be  given  to  a  license,  it  is  the  duty  of  the  Court  to  interpret  the 
license,  on  a  motion  for  the  injunction,  and  to  grant  or  refuse  the  injunction, 
according  to  the  result  of  such  interpretation. 

It  appearing  that  the  defendant  was  willing  to  pay  a  reasonable  sum  for  the  use 
of  the  patented  invention,  and  that  the  plaintiff  had  a  fixed  license. fee  for  its 
use,  and  exercised  the  franchise  solely  by  licensing,  for  fees,  the  use  of  the  inven- 
tion, the  Court  held,  that  the  defendant  ought  to  be  enjoined  only  in  case  he 
should  elect  to  be  enjoined  in  preference  to  paying  a  reasonable  license  fee  for 
the  use  of  the  invention,  to  such  extent  as  he  might  desire  to  use  it  during  the 
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unexpired  term  of  the  patent,  snch  fee  to  be  no  g^reater  than  the  regular  fee, 
if  any,  established  in  like  cases,  and  to  be  ascertained  as  of  the  time  of  the 
filing  of  the  bill,  by  a  reference  to  a  master,  on  testimony  to  be  produced  be- 
fore him. 

(Before  Blatchfokd,  J.,  Southern  District  of  New  York,  July  Ist,  1868.) 

This  was  a  renewal  of  the  motion  for  a  provisional,  injunc- 
tion, reported  ante  p.  85,  and  which  was  suspended  to 
allow  the  plaintiffs  to  supply  evidence  on  certain  points. 

Sa/muel  D.  Cozzena^  for  the  plaintiffs. 

CJiwrles  A,  RajpaUo^  for  the  defendants. 

Blatohfobd,  J.  This  motion  is  founded  on  letters  pat- 
ent, granted  to  Nehemiah  Hodge,  in  his  lifetime,  October  2d, 
1849,  for  an  improvement  "  in  the  mode  of  operating  brakes 
for  cars,"  and  reissued  to  him  March  1st,  1853,  and  extended 
to  him  September  16th,  1863,  for  seven  years  from  October 
2d,  1863.  In  the  opinion  delivered  by  the  Court,  when  this 
case  was  before  it  on  a  former  occasion,  it  was  stated,  that  the 
only  question  for  consideration  was,  whether  the  defendants, 
by  using  the  patented  brake  within  this  District,  on  their 
own  raiboad,  on  cars  belonging  to  them,  marked  "  Ifew  York, 
Sus.  Bridge  and  Buffalo,"  and  on  cars  belonging  to  them, 
known  as  "  White  Line  "  cars,  and  on  cars  belonging  to  them, 
known  as  "  Blue  Line  "  cars,  and  by  using  the  patented  brake 
within  this  District,  on  their  own  railroad,  on  sleeping  cars 
and  drawing-room  cars,  the  brakes,  trucks,  and  running  gears 
of  which  cars  belonged  to  them,  had  infringed  the  patent,  as 
extended.  The  defendants  justified  their  use  of  the  brake 
under  a  license  granted  to  them  by  the  patentee,  April  8th, 
1862,  before  the  extension,  which,  after  reciting  the  granting 
and  the  reissue  of  the  patent,  and  that  "  the  Hudson  River 
Bailroad  Company  have  used,  and  are  desirous  of  continuing 
to  use,  the  said  improvement,  upon  their  care,"  goes  on  to  say, 
that  the  patentee,  for  the  consideration  of  six  hundred  and 
twenty-five  dollars,  paid  to  him  by  the  company,  authorizes 


JULY,  1868.  167 


Hod^  V.  The  Hudson  River  Railroad  Company. 


And  licenses  them  "  to  construct  and  use  the  said  improye- 
ment  on  any  and  all  cars  belonging  to  said  company,  and  to 
use  the  same  improvement  upon  the  entire  length  of  their 
road,  and  upon  all  parts  thereof,  extending  from  the  city  of 
Kew  York,  in  the  State  of  New  York,  to  the  city  of  Troy,  in 
said  State,  for  and  during  the  term  for  which  said  letters  pat- 
ent are  or  may  be  granted,"  and  also,  "  to  run  or  cause  to  be 
run  their  said  cars,  with  said  improvements,  on  and  over  other 
roads,  on  joint  business,  during  the  term  above  stated,"  The 
Court  held,  that  the  license  covered  all  that  had  been  shown 
to  have  been  done  by  the  defendants — that  is,  the  use  of  the 
patented  improvement  on  cars  belonging  to  the  company,  on 
their  own  railroad,  so  far  as  the  extent  of  their  acts  was  con- 
cerned ;  that  the  license  did  not,  by  its  terms,  cover  the  ex- 
tended term  of  the  patent ;  that,  therefore,  the  only  right 
which  the  defendants  possessed,  under  the  extended  term, 
was  that  which  was  given  to  them  by  the  clause  of  the  18th 
«ection  of  the  Act  of  July  4th,  1836,  (5  U.  S,  Stat,  at  Largey 
125,)  which  provides  that  the  benefit  of  the  extension  of  a 
patent  shall  "  extend  to  assignees  and  grantees  of  the  right  to 
use  the  thing  patented,  to  the  extent  of  their  respective  inter- 
est therein" ;  that,  as  the  thing  patented  in  the  present  case 
was  a  machine,  the  law  was  entirely  settled,  that  the  only 
right  which  the  defendants,  as  lawful  licensees  under  the  pat- 
ent, for  the  first  term,  of  the  right  to  use  the  thing  patented, 
acquired,  under  the  extended  term,  by  virtue  of  that  clause  in 
the  18th  section,  was  the  right  to  continue  to  use,  until  they 
should  be  worn  out,  or  as  long  as  they  could  be  repaired,  such 
brakes  as  they  had  lawfully  in  use  under  said  license,  on  the 
2d  of  October,  1863 ;  that,  as  it  was  not  shown  in  the  papers 
whether  the  particular  brakes  used  by  the  defendants  since  the 
2d  of  October,  1863,  on  their  own  railroad,  on  the  cars  before- 
named,  were  or  were  not  lawfully  in  use  under  said  license 
on  the  2d  of  October,  1863,  it  was  impossible  for  the  Court  to 
decide  whether  the  plaintifis  were  or  were  not  entitled  to  an 
injimction  as  respected  those  particular  brakes ;  and  that  the 
motion  must,  therefore,  be  suspended,  to  allow  the  plaintiffs 
to  supply  evidence  on  that  point. 
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Since  that  opinion  wds  delivered,  the  defendants  have  filed 
their  answer  in  the  suit.  The  only  defence  set  up  in  the  an- 
swer is,  in  substance,  the  license  aforesaid,  with  the  aver- 
ment, on  information  and  belief,  that  *the  patentee,  at  the 
time  of  executing  and  delivering  to  the  defendants  the  license, 
informed  them  that  he  had  applied  for,  or  was  about  to  apply 
for,  an  extension  of  the  patent,  and.  desired  to  sell  to  them  the 
right  to  make  and  use  the  improvement,  not  only  during  the 
then  unexpired  term  of  the  patent,  but  during  the  extension 
thereof  which  he  represented  he  should  obtain,  that  he  de- 
manded for  such  right  the  sum  of  six  hundred  and  twenty- 
five  dollars,  that  it  was  thereupon  agreed  between  him  and 
the  defendants,  that,  upon  the  payment  to  him  of  that  sum, 
he  would  sell  and  grant  to  the  defendants  such  right,  and  that 
thereupon  they  paid  him  that  sum,  and  he  executed  and  de- 
livered to  them  the  license,  claiming  to  and  advising  them 
that  the  same  covered  and  contained  the  right  to  use  and 
make  the  improvement  for,  and  during,  said  unexpired  term, 
and  the  said  extension  to  be  by  him  obtained.  This  aver- 
ment is  not  sustained  by  the  affidavit  of  a  single  witness  who 
pretends  to  any  knowledge  of  the  facts  covered  by  the  aver- 
ment. The  averment  is  made  in  the  answer  on  information 
and  belief.  The  answer  is  sworn  to  by  an  officer  of  the  com- 
pany who  had  no  connection  with  the  company  at  the  time 
the  license  was  given,  or  with  the  giving  of  the  license.  The 
name  of  the  person  who  furnishes  the  information  is  not  dis- 
closed. The  facts  set  up  are  contradicted  by  the  terms  of  the 
license.  The  license  is  witnessed  by  a  member  of  the  legal 
profession,  who  was  at  the  time  the  secretary  of  and  the  coun- 
sel for  the  company,  and  it  is  shown  on  this  motion  that  the 
patentee  was  also  a  lawyer.  In  view  of  all  these  facts,  and  of 
the  settled  presumption  of  law,  in  regard  to  every  license 
under  a  patent,  that  the  parties  deal  in  regard  only  to  the 
term  existing  when  the  license  is  given,  unless  an  express 
provision  is  inserted,  looking  to  a  further  interest,  and  of  the 
further  rule,  that,  unless  there  be  such  a  stipulation  showing 
that  the  parties  contemplated  an  extension,  the  instrument,. 
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and  each  and  all  of  its  provisions,  will  be  construed  as  relating 
to  the  then  existing  term  only,  there  is  no  reason  to  suppose 
that  the  parties  concerned  in  negotiating,  drawing,  executing, 
delivering,  and  accepting  the  license  in  question,  had  at  all  in 
view  any  arrangement  covering  any  extended  term  of  the 
patent.  At  all  events,  if  any  such  defence  is  to  be  available 
aa  against  the  language  of  the  instrument,  it  is  for  the  defend- 
ants to  maintain  it  by  evidence,  which  they  have  wholly 
failed  to  do. 

The  new  proofs  now  presented  on  the  part  of  the  plain- 
tiffs show,  that,  since  October,  1863,  the  defendants  have  put 
new  infringing  brakes  upon  new  cars  constructed  by  them  since 
that  date,  and  have  run  upon  their  road  cars  belonging  to 
parties  other  than  themselves,  containing  such  brakes ;  and 
that  other  cars  with  such  brakes  have  been  built  for  the  de- 
fendants  since  October,  1863,  and  run  by  them  upon  their 
road. 

The  counsel  for  the  defendants  has  strenuously  urged,  on 
this  renewal  of  the  motion,  the  right  of  the  defendants,  under 
the  license,  to  continue  to  use  the  patented  invention,  during 
the  extended  term,  to  the  same  extent  as  during  the  original 
term,  and  also  its  right  to  do  so  under  the  provision  of  the 
18th  section  of  the  Act  of  1836,  and  has  insisted  that  such 
right  extends  not  merely  to  brakes  lawfully  in  use  at  the  ex- 
piration of  the  first  term,  but  also  to  new  brakes  constructed 
since  the  expiration  of  the  first  term.  But  I  adhere  to  my 
views  on  this  subject  expressed  in  my  opinion  on  the  former 
motion. 

The  only  other  grounds  urged  against  the  granting  of  the 
injunction  asked  for,  are,  that  the  defendants  are  common 
carriers  of  persons  and  property ;  that  they  carry  the  mails  of 
the  United  States ;  that  their  business  is  large  and  extensive, 
and  is  carried  on  by  means  of  connections  with  other  railroads ; 
that  any  prolonged  interruption  of  such  business  would  do 
great  and  irreparable  injury  to  them,  and  cause  great  detri- 
ment and  inconvenience  to  the  public ;  that  it  is  necessary 
that  the  cars  of  the  defendants  should,  for  their  proper  and 
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safe  management,  be  supplied  with  such  a  double-acting  brake 
as  the  infringing  brake  complained  of  in  this  case ;  that,  to 
run  passenger  trains  without  such  brakes,  would  be  an  act  en- 
dangering the  safety  of  passengers,  and  one  of  gross  and 
criminal  negligence ;  that  the  plaintiffs'  patent  covers  all 
forms  of  double-acting  brakes  now  in  use  or  known  to  the 
public ;  that  the  defendants  do  not  sell  or  make  for  sale  any 
brakes,  but  only  make  them  for  use  upon  their  cars ;  that  the 
defendants  are  responsible  to  an  amount  far  exceeding  any 
possible  recovery  of  the  plaintiffs  against  them  for  the  use 
of  the  brake ;  that  the  patentee,  after  the  expiration  of  the 
original  term  of  the  patent,  made  no  claim  of  infringement 
against  the  defendants ;  that  the  plaintiffs  made  no  such  claim 
imtil  some  time  in  1867 ;  that  the  defendants,  in  good  faith, 
and  confiding  in  their  rights  under  the  license,  continued, 
after  the  expiration  of  the  original  term  of  the  patent,  to 
make,  and  attach  to  their  cars,  and  use,  the  brake  in  question  ; 
that  the  plaintiffs  have  heretofore  made  known  to  the  defend- 
ants, that  their  terms  for  a  license  for  the  use  of  the  invention 
were  not  more  than  ten  dollars  per  mile  of  the  roadway ;  and 
that,  after  this  Court  announced  its  decision  on  the  first  hear- 
ing of  this  motion,  the  solicitor  for  the  defendants  repeatedly 
applied  to  the  solicitor- for  the  plaintiffs  to  know  the  terms 
upon  which  the  plaintiffs  would  give  to  the  defendants  a 
license,  but  could  not  learn  such  terms,  and  was  informed,  in 
reply,  that  the  plaintiffs  intended  to  obtain  an  injunction 
against  the  defendants,  but  would  not  serve  or  use  it  unless 
compelled  to  do  so. 

In  this  case,  the  validity  of  the  plaintiffs'  patent  has  been 
fully  established.  There  have  been  five  trials  by  a  jury,  in 
suits  brought  on  the  patent,  one  in  Maine  in  September,  1855, 
one  in  Rhode  Island  in  November,  1856,  one  in  Massachu- 
setts in  May,  1858,  one  in  the  Northern  District  of  New  York 
in  June,  1859,  and  one  in  the  same  District  in  October,  1859. 
These  trials  all  of  them  resulted  in  verdicts  and  judgments  in 
favor  of  the  patent.  Three  of  them  involved  the  novelty  of 
the  invention  and  the  validity  of  the  patent.     Besides  these 
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lecoverieB,  there  have  been  four  other  judgments  at  law  in 
&vor  of  the  patent,  one  by  default,  and  three  by  confession 
after  plea  and  notice  of  defence.  So,  too,  the  infringement  in 
this  ease  is  clear.  Under  such  circumstances,  the  rule,  as  estab- 
lished by  this  Court  is,  that  a  plaintiff  has  a  right  to  protec- 
tion by  injunction,  although  great  injury  may  thereby  be 
caused  to  the  infringer.  {Potter  v.  Fuller ^  2  JFtsher^s  Patent 
Cases,  257.)  In  the  case  of  Siclcds  v.  Mitchdl,  (3  Blatchf, 
C.  C,  jB.,  548,)  where  it  was  represented,  on  the  part  of  the 
defendant,  that  the  steamer  on  whose  engine  the  patented  im- 
provement, a  cut-off,  was  used,  was  one  of  a  line,  that  her 
being  laid  up  by  an  injunction  would  be  a  great  public  calam- 
^  ity,  that  it  would  be  impossible  to  substitute  another  device 
'  without  enormous  expense  and  the  consumption  of  several 
months  of  time,  that  the  injunction  would  cause  irreparable 
and  unnecessary  injury,  and  that  the  defendant  was  able  to 
respond  in  any  amount  of  damages  which  the  plaintiff  might 
recover  for  the  use  of  the  invention,  this  Court  held,  that  those 
allegations  were  not  suflScient  to  stop  the  issuing  of  the  in- 
junction, and  said :  "It  is  too  much  for  a  defendant,  in  a  clear 
case,  to  insist  upon  having  the  privilege  of  using  a  patented 
invention,  for  the  reason  that  he  is  able  to  pay  the  damages 
which  may  be  awarded  against  him  at  the  end  of  a  protracted 
litigation  to  ascertain  their  amount.  The  plaintiff  may  not 
be  as  able  to  prosecute  a  suit  as  the  defendant  is  to  defend. 
And,  if  the  evils  which  the  defendant  sets  forth,  are  to  follow 
by  the  granting  of  an  injunction^  he  could  easily  have  avoided 
them.  The  ground  of  complaint  in  the  bill  is,  that  the  de- 
fendant is  using  the  invention  without  paying  a  reasonable  sum 
therefor.  There  would  have  been  no  cause  of  complaint  if 
the  defendant  had  paid  a  reasonable  sum  for  the  use  of  the 
invention.  This  he  has  not  done,  and  he  has  refdsed  to  pay 
any  thing  unless  compelled  to  pay  by  the  judgment  of  a 
Court.  The  plaintiff  has  a  right  to  demand  of  the  defendant, 
if  he  wishes  to  use  the  invention,  to  first  pay  for  such  use. 
And,  if  he  will  not  pay,  and  if  the  evils  follow  which  he 
predicts,  by  his  being  compelled  to  desist,  he  has  no  one  to 
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blame  but  himself.  As  the  case  is  now  presented,  the  right 
of  the  plaintiff  is  clear,  and  the  violation  of  right  on  the  part 
of  the  defendant  is  equally  clear."  An  injunction  was  or- 
dered to  issue  in  the  case. 

In  the  present  case,  the  only  defence  of  substance  set  up 
in  the  answer  is  the  license,  and,  whether  tl^at  is  or  is  not  a 
protection  against  an  injunction,  depends  on  the  interpretation 
given  to  it.  The  plaintiffs'  title  to  an  injunction  does  not  de- 
pend upon  any  controverted  or  doubtful  facts,  but  upon  the 
interpretation  to  be  put  by  the  Court  upon  the  license.  In 
such  a  case,  it  is  the  duty  of  the  Court  to  interpret  the  instru- 
ment on  the  motion  for  the  injunction,  and  to  grant  or  refuse 
the  injunction  according  to  the  result  of  such  interpretation. 
{Clum  V.  JBrewer,  2  Curtif^  C,  C.  H.y  518,  519.)  In  regard 
to  the  construction  to  be  put  upon  the  license  in  this  case,  this 
Court  has  no  doubt  that  such  license  does  not  cover  the  ex- 
tended  term  of  the  patent. 

In  view  of  all  the  facts  of  this  case,  and  of  the  settled 
practice  in  regard  to  injunctions,  I  should  have  no  hesitation 
in  granting  the  injunction  asked  for,  but  for  one  circumstance. 
It  does  not  appear,  as  in  Sickda  v.  Mitchell  (before  cited),  that 
the  defendants  are  unwilling  to  pay  a  reasonable  sum  for  the 
uise  of  the  invention  during  the  extended  term.  Where  the 
right  of  the  plaintiff  is  manifest,  and  the  violation  of  right  on 
the  part  of  the  defendant  is  clear,  and  the  defendant  refuses 
to  make  any  compensation  for  such  violation,  this  Court  has 
held,  {Sichda  v.  Tileston,  4  JBlatchf.  C.  C.  R.^  112,)  that  the 
consideration  of  either  public  or  private  convenience  should 
have  little  weight.  In  this  last  case,  the  bill  alleged  that  the 
defendant  refused  to  pay  the  plaintiff  for  the  use  of  the  pat- 
ented improvement,  or  to  desist  from  using  it.  In  Sickels  v. 
MitcheUj  the  ground  of  complaint  in  the  bill  was  not,  that  the 
defendant  was. using  the  invention,  but  that  he  was  using  it 
without  paying  a  reasonable  sum  for  its  use.  In  the  present 
case,  the  bill  proceeds  against,  and  seeks  to  enjoin,  the  use  of 
the  patented  invention  at  all  by  the  defendants.  It  does  not 
aver  or  proceed  on  the  idea  that  the  defendants,  if  using  the 
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invention  now  without  right,  are  unwillinp^  to  pay  a  reasona- 
ble sum  for  its  future  use.  The  defendants  show  that  they 
must  use  the  plaintiffs'  brake,  that  they  heard  nothing  of  any 
claim  of  infringement  from  October,  1863,  when  the  first  term 
of  the  patent  expired,  until  sometime  in  186Y,  that  they  went 
on  in  good  faith,  during  that  time,  to  construct  new  brakes  ac- 
cording to  the  patent,  that  the  plaintiffs  have  a  fixed  license 
fee  for  the  use  of  the  invention,  and  exercise  the  franchise  of 
the  patent  not  by  making  or  using  the  brake  themselves,  but 
solely  by  licensing  others  to  make  and  use  it  for  license  fees, 
and  that  the  defendants  have,  during  the  pendency  of  this 
motion,  unsuccessfully  endeavored  to  learn  from  the  plaintiffs 
their  terms  for  a  license,  in  respect  of  the  use  of  the  patented 
invention  complained  of  in  this  suit.  In  acting  on  applica- 
tions for  temporary  injunctions  to  restrain  the  infringement  of 
patents,  there  is  mucji  latitude  of  discretion,  and  the  applica- 
tion may  be  granted  or  refused  unconditionally,  or  teims  may 
be  imposed  on  either  of  the  parties,  as  conditions  for  grant- 
ing or  reftising  the  injunction.  {Forbush  v.  Bradford^  11 
Monthly  Law  Mep.^  471.)  I  think  this  case  is  a  proper  one 
in  which  to  impose  such  terms.  The  defendants  ought  not, 
under  the  circumstances,  to  be  enjoined  absolutely,  but  only 
in  case  they  elect  to  be  so  enjoined  in  preference  to  paying  a 
reasonable  license  fee  for  the  use  of  the  invention  to  such  ex- 
tent as  they  may  desire  to  use  it,  during  the  portion  of  the 
extended  term  which  remains  unexpired,  such  fee  to  be  no 
greater  than  the  regular  fee,  if  any,  established  by  the  patentee 
or  the  plaintiffs  in  like  cases,  and  to  be  ascertained,  as  of  the 
time  when  the  bill  in  this  suit  was  filed,  by  a  reference  to  a 
Master,  on  testimony  to  be  produced  before  hbn.  The  in- 
junction asked  for  is  to  go  absolutely,  unless  the  defendants, 
within  ten  days  after  the  confirmation  of  the  Master's  report, 
pay  to  the  plaintiffs  the  fee  reported,  provided  the  plaintiffs, 
at  the  tiniie  of  such  payment,  deliver  to  the  defendants  a 
license,  duly  executed,  covering  the  use  of  the  invention  to 
such  extent  as  the  defendants  may  desire  to  use  it,  (the  extent 
to  be  defined  in  the  Master's  report)  during  the  portion  of  the 
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extended  term  so  remaining  unexpired.  In  regard  to  the  un- 
authorized use  of  the  invention  before  the  filing  of  the  bill, 
the  suit  will  in  any  event  proceed. 


The  Untied  States 
7  Barrels  of  Distilled  Oil,  &o. 

Where  the  owner  of  personal  property,  mortgaged  by  him  to  another  person, 
remains  in  possession  of  it  after  giving  tlie  mortgage,  and  commits  acts  in 
respect  to  such  property,  which  work  a  forfeiture  of  it  to  the  United  States, 
under  the  26th  section  of  the  Internal  Reyenue  Act  of  March  2d,  1867,  (14  U. 
S.  Stat,  at  Large,  483,)  it  must  be  condenmed,  even  though  the  mortgagee  is 
not  shown  to  haye  been  concerned  in  such  acts. ' 

Nor  can  the  demand  of  the  mortgagee  be  paid  by  the  Court  out  of  the  proceeds 
of  the  property  condemned. 

The  remedy  of  the  mortgagee  is,  to  apply  to  the  Secretary  of  the  Treasury  for 
a  remission  of  the  forfeiture,  as  respects  his  demand. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  July,  1868.) 

This  was  an  information  m  rem^  against  certain  crude  oil 
and  a  still  and  apparatus  for  distilling  such  oil,  alleged  to  have 
become  forfeited  to  the  United  States,  under  the  provisions  of 
the  25th  section  of  the  Internal  Eevenue  Act  of  March  2d, 
1867,  (14  U.  S.  Stat  at  Large^  483.)  The  only  claim  inter- 
posed, was  by  one  Clauson,  who  intervened  as  claimant,  by 
virtue  of  a  mortgage  upon  the  property,  executed  to  him  by 
one  Seeley,  the  owner.  On  the  trial,  it  was  conceded,  that 
acts  and  frauds  shown  to  have  been  committed  by  Seeley 
while  in  possession  of  the  property,  as  the  owner  thereof, 
were  sufficient  to  forfeit  it  as  against  him.  It  was  also  ad- 
mitted, that  the  property  had  been  conveyed  by  the  claimant 
to  Seeley,  in  good  faith,  prior  to  the  commission  of  the  acts 
complained  of;  that  the  claimant  then,  in  good  faith,  took 
back  a  mortgage  upon  the  property,  as  security  for  the  pur- 
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chase  money;  and  that  there  was  justly  due  on  the  mortgage 
the  sum  of  $2,400.  It  was  further  admitted,  that  the  only  in- 
terest of  the  claimant  in  the  property,  at  the  time  of  the  com- 
mission of  the  acts  entailing  the  forfeiture,  was  that  derived 
from  his  mortgage ;  and  that  there  was  no  evidence  showing 
that  the  claimant  had  any  knowledge  of  the  frauds  whilh 
were  being  committed  by  Seeley.  On  these  facts  the  Court 
directed  a  verdict  for  the  Government,  condemning  the  prop- 
erty to  be  sold  as  forfeited  to  the  United  States,  reserving  the 
question,  whether  the  fact  that  the  claimant  held  a  iand  fide 
mortgage  on  the  property,  and  was  not  shown  to  have  com- 
mitted any  unlawfiil  act,  would  preclude  a  decree  condemning 
the  whole  property  as  forfeited. 

BENEDicrr,  J.  The  question  raised  certainly  presents  a 
case  of  hardship,  but  it  must  be  decided  adversely  to  the 
claimant.  By  the  25th  section  of  the  Act  of  1867,  which  is 
substantially  a  re-enactment  of  the  68th  section  of  the  Act  of 
June  30th,  1864,  (13  JJ.  S.  Stat,  at  Zarge^  248,)  it  is  pro- 
vided, that  unlawful  acts  similar  to  those  proved  against  the 
owner  of  this  property,  shall,  when  committed  by  the  owner, 
agent,  or  superintendent  of  any  still,  boiler,  or  other  vessel 
used  in  distillation,  work  a  forfeiture  of  all  the  spirits  made 
by  or  for  him,  and  all  the  vessels  used  in  making  the 
same,  and  the  stills,  boilers,  and  other  vessels  used  in  distilla- 
tion, and  all  materials  fit  for  use  in  distillation,  found  on  the 
premises.  The  provisions  of  the  25th  section  are,  by  the  94th 
section  of  the  Act  of  June  30th,  1864,  (13  U.  S.  Stat,  at 
Large,  265,)  made  applicable  to  distilleries  of  coal  oil,  and  are, 
therefore,  applicable  to  the  property  in  question,  which  con- 
sists of  crude  oil  and  a  still,  with  the  accompanying  appara- 
tus, used  by  Seeley,  the  owner,  in  the  distillation  of  oil.  If 
these  provisions  of  law  are  to  be  taken  to  mean  what  they  say, 
it  cannot  be  doubted,  that  the  only  decree  which  can  be  ren- 
dered in  this  case  is  a  decree  which  shall  condemn  this,  prop- 
erty to  be  sold  as  the  absolute  property  of  the  United  States, 
for,  nowhere  in  the  Act  can  any  provision  be  found  which. 
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by  express  terms,  exempts  from  the  effect  of  the  decree  any 
interest  whatever  in  property  condemned,  whether  acquired 
by  mortgage  or  otherwise.  The  articles  themselves  and  every 
part  of  them  are  made  to  become  the  property  of  the  Govern- 
ment, by  operation  of  law. 

But,  it  is  said  that  the  forfeiture  is  intended  to  be  a  punish- 
ment for  a  criminal  act,  and  that,  therefore,  only  the  prop- 
erty of  the  offender  is  to  be  considered  as  intended  to  be 
affected  by  the  Act.  No  such  intention,  however,  is  disclosed. 
On  the  contrary,  the  statute  expressly  provides,  that  the  act 
of  the  agent  or  the  superintendent,  wi^iout  the  knowledge  of 
the  owner  of  the  still,  shall  forfeit  it,  thus  clearly  indicating 
a  different  intention.  By  the  Act,  the  still  itself  is  treated  as 
the  offender,  and  is  seized  and  sold  because  of  its  guilty  use. 
The  forfeiture  results  from  the  mode  of  use,  and  is  created  to 
enable  the  Government  to  put  an  end  to  such  use,  by  the  ap- 
prehension of  the  thing  used.  This  mode  of  enforcing  obe- 
dience to  revenue  laws  is  common,  and  arises  from  necessity, 
by  reason  of  the  temptation  to  disregard  laws  of  this  class,  and 
the  difficulty  of  securing  criminal  conviction  under  them. 
The  effect  of  such  provisions  is  to  make  every  person  inter- 
ested in  any  way  in  apparatus  capable  of  being  used  to  de- 
fraud the  Government,  responsible,  to  the  extent  of  that  in- 
terest, for  the  use  of  the  apparatus,  and,  therefore,  vigilant  to 
aid  the  Government  in  preventing  an  unlawful  use  of  it.  But, 
if  it  be  held  that  only  the  interest  of  the  actual  offender  is 
affected,  a  door  for  fraud  and  collusion  is  open,  which  would 
go  far  indeed  to  nullify  the  Act.  I  find  no  such  open  door  in 
the  law.  It  is  true  that  this  construction  of  the  statute  will 
often  work  hardship ;  and  the  present  may  be  an  instance.  It 
is  to  relieve  such  cases,  while  at  the  same  time  the  efficiency 
of  the  law  is  maintained,  that  the  power  of  remission  is  con- 
ferred on  the  Secretary  of  the  Treasury.  To  that  power  alone 
this  claimant  can  appeal. 

I  have  not  arrived  at  the  conclusion  above  indicated  with- 
out consulting,  with  gre^t  care,  the  views  expressed  by  the 
learned  Judge  of  the  Eastern  District  of  Missouri,  in  the  case 
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of  United  States  v.  896  Ba/rrds  of  Distilled  Spirits^  (3  Tni. 
Rev.  Record^  114, 123,)  where  it  was  held,  that  the  interest  of 
a  qualified  owner,  to  the  extent  of  his  interest  in  the  ree^  is  to 
be  protected  by  the  Court,  but  where,  as  I  also  notice,  the 
learned  Judge  remarks,  that,  if  the  ?*^  be  in  actual  custody,  a 
venditioni  exponas  will  issue,  and  the  lien  demand  will  be 
paid  out  of  the  proceeds  of  the  sale.  How  can  this  be?  If 
only  the  interest  of  the  offender  be  forfeited,  how  can  any 
thing  more  than  his  interest  be  sold ;  or,  if  the  Court  decrees 
a  forfeiture  of  the  rea^  and  sells  it  as  forfeited  to  the  Govern- 
ment, under  what  provision  of  law  is  it  authorized  to  pay  the 
proceeds  of  the  sale  to  other  parties  than  the  Government  ? 
To  exempt  a  certain  portion  of  the  proceeds  of  the  sale  of  the 
property  condemned  from  the  efiect  of  the  condemnation, 
seems  to  me  to  be  an  exercise,  by  the  Court,  of  a  power  which 
the  law  has  conferred  on  the  Secretary  of  the  Treasury  alone. 
With  great  deference,  therefore,  I  feel  obliged  to  differ  with 
the  Judge  who  decided  that  case,  and  must  hold  that,  upon 
the  finding  of  the  jury  in  this  case,  a  decree  mnst  be  entered, 
condemning  the  whole  property,  as  forfeited  to  the  United 
States,  and  declaring  that  the  claimant  has  no  remedy  in  this 
Court  for  his  demand. 


In  re  Asa  W.  Craft,  a  Baj^xbupt. 

Where  a  petition  in  involuntary  bankruptcy,  filed  under  §  89  of  the  bankruptcy 
Act  of  1867,  (14  U.  8.  Stat  ai  Lar^e,  636,)  alleges  the  act  complained  of  to 
have  been  done  by  the  debtor  "  in  contemplation  of  bankruptcy,"  and  also 
states  facts  showing  the  debtor  to  haye  been  insolvent  at  the  time  such  act  was 
done,  and  the  evidence,  on  the  trial,  shows  that  the  debtor  was  thus  insolvent, 
but  did  not  intend  to  take  the  benefit  of  the  Act,  and  such  evidence  is  not 
objected  to,  and  there  can  be  tfo  surprise  to  the  debtor  in  allowing  the  petition 
to  be  amended  nunc  pro  tune,  by  averring  that  the  act  was  done  by  the 
debtor  "  while  insolvent  or  in  contemplation  of  insolvency,"  the  Court  may 
properly  allow  such  amendment  to  be  made. 

The  words  "  in  contemplation  of  bankruptcy,"  in  the  Act,  mean,  in  contempla- 
tion of  committing  what  is  made  by  the  Act  an  act  of  bankruptcy. 

Vol.  VI.— 12 


178  SOUTHERN  DISTRICT  OF  NEW  YORK, 


In  the  Matter  of  Asa  W.  Craft,  a  Bankrupt. 


A  sobstantial  amendment,  nvncpro  iitne,  going  to  the  whole  foundation  of  a  pro- 
ceeding under  the  89th  section,  cannot  be  allowed,  as  it  would  be  a  violation 
of  the  limitation  prescribed  bj  the  section,  as  to  the  time  within  which  the 
petition  must  be  brought. 

^Before  Nelsox,  J.,  Southern  District  of  New  York,  September  17th,  1868.) 

Thib  was  a  petition  filed  tinder  the  2d  section  of  the 
bankruptcy  Act  of  1867,  (14  U.  JS.  Stat,  at  Zarge^  518,)  for 
the  purpose  of  reviewing  an  order  of  the  District  Court,  al- 
lowing, nunc  pro  tunCy  an  amendment  of  a  petition  in  invol- 
nntary  bankruptcy,  filed  by  creditors,  nnder  the  39th  section 
■of  that  Act, 

Ed/voin  JameSy  for  the  bankrupt. 

Sa/muel  Boa/rdmam,^  for  the  creditors. 

Nelson,  J.  The  petition  in  bankruptcy,  as  originally 
filed,  stated,  among  other  things,  that  Craft,  the  debtor,  in 
contemplation  of  bankruptcy,  gave  to  one  Jones  a  confession 
of  judgment,  and  caused  a  judgment  to  be  entered  thereon,  upon 
which  an  execution  was  issued,  &c. ;  and  that  this  confession 
was  entered  into  with  intent  to  give  a  preference  to  Jones, 
one  of  his  creditors,  and  to  defeat  the  operation  of  the  bank- 
ruptcy Act.  The  petition,  also,  stated  facts  showing  that  the 
debtor  was  insolvent.  On  the  return  of  the  order  to  show 
cause  on  the  petition,  the  debtor  denied  the  acts  of  bankrupt- 
cy set  forth  in  the  petiton,  and  demanded  a  trial  by  the  Court. 
The  proofs  show  that  Craft  was  insolvent  when  he  gave  the 
confession  of  judgment,  and  that,  after  the  sale  on  execution 
under  Jones'  judgment,  he  had  no  property  with  which  to 
pay  his  debts.  It  appears,  however,  distinctly,  that  the  sev- 
eral acts  of  the  debtor  were  not  done  or  committed  with 
intent  to  take  the  benefit  of  the  bankruptcy  Act,  which  was 
the  averment  relied  on  in  the  petition,  as  the  foundation  for 
proceeding  against  the  debtor  in  bankruptcy. 

The  39th  section  provides,  among  other  things,  that  any 
person  "  who,  being  bankrupt  or  insolvent,  or  in  contempla- 
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tion  of  bankruptcy  or  insolvency,  shall  *  *  give  any  war- 
rant to  confess  judgment,  or  procure  or  suflfer  his  property  to  . 
be  taken  on  legal  process,  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy."  It  wiU  be  observed,  that  the 
petition  in  this  case  did  not  aver  that  the  debtor  was  insolvent 
or  contemplated  insolvency,  but  only  that  the  several  acts 
alleged  were  done  in  contemplation  of  bankruptcy.  These 
latter  words,  in  the  bankruptcy  Act  of  1841,  were  construed  to 
mean,  in  contemplation  of  committing  what  was  made  by  the 
Act  an  act  of  bankruptcy.  {BuGhinghcmh  v.  McLean^  .13 
How,y  150.)  This  construction  would  seem  quite  applicable 
to  the  same  language  in  the  present  Act.  The  result^,  as 
the  proo&  show,  that  the  acts  of  Craft,  in  giving  the  confes- 
sion of  judgment  to  Jones,  &c.,  were  not  in  contemplation  of 
bankruptcy,  that  the  petition  against  him  failed,  unless  it  was 
competent  for  the  Court  below  to  grant  the  amendment  in 
question,  which  was,  to  insert  the  words,  "  while  insolvent  or 
in  contemplation  of  insolvency,"  in  lieu  of  the  words,  "  in 
contemplation  of  bankruptcy." 

The  only  real  objection  to  an  amendment  of  a  petition  in 
bankruptcy,  nunq  pro  tunCy  is  found  in  the  clause  of  the  39th 
section  of  the  Act  which  provides,  that  the  petition  shall  be 
"  brought  within  six  months  after  the  act  of  bankruptcy  shall 
have  been  committed."  To  allow  a  substantial  amendment, 
that  is,  one  going  to  the  whole  foundation  of  the  proceeding, 
nunc  pro  tunc^  would  be  a  direct  violation  of  this  limitation, 
which  is  obviously  for  the  benefit  of  the  debtor.  But,  in  the 
present  case,  the  amendment  is  little  more  than  formal,  as 
&ct8  are  alleged  in  this  petition  which,  if  true,  (and  the  proofs 
substantiate  them,)  import  that  the  debtor  was  insolvent  at 
the  time,  and  committed  the  acts  alleged  in  contemplation  of 
insolvency.  Therefore,  this  new  averment  could  not  have 
taken  the  debtor  by  surprise,  as  it  simply  put  in  form  what 
already  appeared  in  substance,  in  the  petition,  and  what  must 
have  been  so  understood  by  him  on  the  trial  of  the  issue  be- 
fore the  Court,  as  no  objection  was  taken  to  the  evidence. 

Order  affirmed. 
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V8. 


The  National  Bank  of  Fayetteville  and  others. 

In  Equtty. 

Where  a  creditor,  to  whom  a  debt  was  dne  by  a  copartnership  composed  of 
three  persons,  took,  for  a  part  of  it,  the  note  of  the  copartnership  endorsed  by 
onl^  of  the  copartners,  and,  for  other  parts  of  it,  severally,  three  notes,  each 
made  by  one  of  the  copartners,  and  endorsed  by  the  two  copartners  other 
than  its  maker,  and  afterward  the  copartners  were  adjudged  bankrupts,  and 
the  creditor  proved  his  debts  against  the  makers  alone  of  the  four  notes : 
Beld,  that  he  was  entitled  to  dividends,  according  to  such  proofs,  out  of  the 
several  estates,  joint  or  separate,  against  which  the  proofs  were  made. 

The  copartners,  in  respect  to  the  notes  made  or  endorsed  by  them  individually, 
were  acconmiodation  makers  or  endorsers  for  the  copartnership,  which,  as  be- 
tween the  copartners,  and  in  equity,  was  the  principal  debtor. 

There  is  nothing  in  the  86th  section  of  the  Bankruptcy  Act  of  March  2d,  1867, 
(14.  £7*.  8.  Stat,  at  Large,  584,)  which,  in  terms,  prohibits  such  creditor  firom 
proving  his  debts,  and  taking  dividends,  against  the  jpint  and  separate  estates 
of  hb  debtors,  in  virtue  of  tiieir  joint  and  several  liabilities  respectively,  he 
being  a  legal  creditor  of  the  individual  copartners  in  respect  to  the  notes 
bearing  their  individual  names  either  as  makers  or  endorsers. 

It  is  the  doctrine  of  the  English  Court  of  Chancery,  thst,  in  bankruptcy,  a  cred- 
itor who  has  knowingly  taken  both  the  copartnership  and  the  individual 
obligation  of  his  debtors  for  the  same  debt,  must  elect  whether  he  will  prove 
his  debt  agunst  the  joint  estate  or  the  separate  estate  of  his  debtors. 

The  English  rule  is,  that  the  mere  form  of  the  security  or  evidence  of  indebt- 
edness does  not  control  in  respect  to  the  question  whether  the  debt  can  be 
proved  against  the  copartnership,  or  must  be  proved  against  the  separate  es- 
tate of  a  partner. 

Whether  the  creditor  in  this  case  would,  at  his  election,  have  a  right  to  prove 
his  whole  debt  against  the  copartnership  estate  alone,  or  would  have  a  right 
to  prove,  upon  the  copartnership  note,  against  the  copairtnership  and  the  en- 
dorsers on  that  note,  and,  upon  the  other  notes,  against  the  several  makers  and 
endorsers  thereof,  qiiere. 

The  English  rule  of  election,  discussed. 

Whether,  in  this  case,  the  joint  estate  of  the  copartnership  ought  not  to  be  deemed 
a  debtor  to  the  separate  estates  of  the  several  copartoers,  to  the  extent  of  any 
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payment  to  be  made,  on  the  debt  dae  to  the  creditor,  out  of  such  separate 
estates^  qvere. 

(Before  Hail,  J.,  Northern  District  of  New  York,  September  2 let,  1868.) 

This  was  a  final  hearing  on  pleadings  and  proofs. 

TTat.t.j  J.    The  defendants  Edwin  P.  Rnssell,  Porter  Tre- 
main,  and  Augustus  Tremain,  were  adjudged,  bankrupts  on 
the  6th  of  January,  1868 ;  and  the  plaintiff  was  soon  after 
appointed  their  assignee.    These  defendants  had  been  copart- 
ners in  business,  and,  on  the  5th  of  December,  1866,  were 
indebted  to  the  other  defendant,  the  bank,  in  the  sum  of 
$43,000.    This  indebtedness  was  evidenced  by  sundry  notes 
of  the  firm,  as  maker.    Each  of  these  notes  of  the  firm  bore 
the  endorsement  of  one  of  the  copartners.  Porter  Tremain 
being  such  endorser  for  |13,500,  Augustus  Tremain    for 
$13,000,  and  Edwin  P.  Eussell  for  $17,500.    On  the  day  last- 
named,  and  for  reasons  not  deemed  necessary  to  be  deter- 
mined or  discussed,  the  form  of  the  paper  which  evidenced 
such  indebtedness  was  changed,  on  the  application  of  the  offi- 
cers of  the  bank ;  and  the  notes  of  the  firm  were  taken  for 
$14,000,  those  of  JPorter  Tremain  for  $10,000,  those  of  Au- 
gustus Tremain  for  $9,000,  and  those  of  Edwin  P.  Eussell 
for  $10,000.    The  notes  made  by  the  firm  were  endorsed  by 
Edwin  P.  Eussell,  and  those  made  by  one  of  the  individual 
partners,  were  respectively  endorsed  by  the  other  two  mem- 
bers of  the  firm.    These  notes  were  all  given  for  the  old  pre- 
viously-existing copartnership  debt,  and  they  were  afterward 
renewed  by  like  notes  and  like  endorsements,  all  of  the  orig* 
inal  and  renewed  notes   and   endorsements  being   in  fact 
securities  for  debts  which  were  the  proper  debts  of  the 
copartnership.    In  respect  to  the  firm,  whatever  may  have 
been  the  legal  relations  between  the  bank  and  the  individual 
partners,  (see  In  re  BahcocK  3  Story^a  Rep.^  393,  398,  399,) 
these  individual  partners,  in  respect  to  the  notes  made  or 
endorsed  by  them  in  their  individual  names,  were  accommo- 
dation makers  or  endorsers  for  the  benefit  of  the  firm ;  and 
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the  firm,  as  between  the  partners  and  in  equity,  must  be  con- 
sidered as  the  principal  and  primary  debtor.  As  between  the 
bank  and  the  individual  partners,  the  making  or  endorsing  of 
these  notes  created  a  legal  obligation  against  the  individual 
partner  who  thus  made  or  endorsed  such  notes,  and  the  bank 
might  sue  upon  and  enforce  such  obligation,  according  to  its 
form  and  terms.  It,  therefore,  had  its  election  to  sue  either 
the  maker  or  the  endorser ;  and  it  might,  if  it  chose,  have 
'maintained  separate  suits  against  the  maker  and  each  endorser, 
and  taken  a  judgment  against  each.  In  short,  the  bank, 
when  these  notes  were  dishonored,  vras  the  legal  creditor  of 
the  several  parties  thereto,  according  to  their  several  and 
respective  obligations ;  and  there  is  no  reason  for  holding  that 
the  legal  relation  of  debtor  and  creditor,  thus  subsisting,  did 
not  exist  under  the  bankruptcy  Act.  {In  re  Bdbcock^  vbi 
supra.) 

After  the  adjudication  in  bankruptcy,  the  bank,  being  then 
the  holder  and  owner  of  the  paper  thus  given  in  renewal, 
proved  its  debts  as  against  the  makers  alone,  that  is,  against 
the  firm  and  joint  estate,  upon  the  firm-note  for  $14,000,  and 
against  the  individual  members  of  the  firm  and  their  separate 
estates,  upon  the  notes  signed  by  each  partner  respectively ; 
but  it  did  not  prove  any  demand  against  the  separate  estates 
of  the  copartners,  upon  such  endorsements.  There  being  as- 
sets in  the  hands  of  the  plaintiff  belonging  to  the  joint  estate 
of  the  bankrupts,  as  such  copartners,  and  also  assets  belong- 
ing to  the  separate  estates  of  the  several  individual  members 
of  the  firm,  and  the  relative  amount  of  those  assets  being 
such  that  the  bank  would  receive  a  much  larger  dividend,  if 
allowed  to  take  a  dividend  on  its  debt  or  debts  as  thus  proved, 
partly  against  the  firm,  and  partly  against  the  partners  indi- 
vidually, the  plaintiff,  as  assignee,  has  filed  his  bill  in  this 
Court,  and  now  insists,  that  the  whole  debt  of  the  bank,  being 
in  equity  and  in  fact  the  debt  of  the  firm,  must  be  proved  as  a 
debt  against,  and  take  a  dividend  from,  only  the  joint  estate 
of  the  bankrupts,  and  that  no  part  of  it  can  be  paid  out  of 
the  separate  or  individual  estates  of  the  bankrupts,  in  conse- 
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qnenoe  of  their  individual  liability  either  as  makers  or  en- 
dorsers. 

It  is  impossible  for  me,  at  this  time,  to  give  this  case  the 
careful  examination  and  deliberate  consideration  which  its 
*  importance  deserves,  without  neglecting  other  cases  having 
equal  claims  to  an  early  decision.  The  counsel  who  argued 
the  case  were,  as  they  said,  unable  to  find  any  decision,  under 
the  Act  of  1841,  which  determined  this  question ;  and  my 
own  limited  research  has  brought  under  my  observation  but 
a  single  case,  (that  of  In  re  Farnum^  which  will  be  hereafter 
noticed,)  in  which  this  question  appears  to  have  been  de- 
cided. 

The  Act  of  1867,  {sec,  36,)  provides,  "  that,  where,  two  or 
more  persons  w]io  are  partners  in  trade  shall  be  adjudged 
bankrupt,  either  on  the  petition  of  such  partners,  or  any  one 
of  them,  or  on  the  petition  of  any  creditor  of  the  partners,  a 
warrant  shall  issue  in  the  manner  provided  by  this  Act,  upon 
which  all  the  joint  stock  and  property  of  the  copartnership, 
and  also  all  the  separate  estate  of  each  of  the  partners,  shall 
be  taken,  excepting  such  parts  thereof  as  are  hereinbefore  ex- 
cepted ;  and  all  the  creditors  of  the  company,  and  the  sepa- 
rate creditors  of  each  partner,  shall  be  allowed  to  prove  their 
respective  debts;  and  the  assignee  shall  be  chosen  by  the 
creditors  of  the  company,  and  shall  also  keep  separate  accounts 
of  the  joint  stock  and  property  of  the  copartnership,  and  of 
the  separate  estate  of  each  member  thereof;  and,  after  deduct- 
ing out  of  the  whole  amount  received  by  such  assignee,  the 
whole  of  the  expenses  and  disbursements,  the  net  proceeds  of 
the  joint  stock  shall  be  appropriated  to  pay  the  creditors  of 
the  copartnership,  and  the  net  proceeds  of  the  separate  estate 
of  each  partner  shall  be  appropriated  to  pay  his  separate  cred- 
itors ;  and,  if  there  shall  be  any  balance  of  the  separate  estate 
of  any  partner,  after  the  payment  of  his  separate  debts,  such 
balance  shall  be  added  to  the  joint  stock,  for  the  payment  of 
the  joint  creditors ;  and,  if  there  shall  be  any  balance  of  the 
joint  stock,  after  payment  of  the  joint  debts,  such  balance 
shall  be  divided  and  appropriated  to  and  among  the  separate 
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estates  of  the  several  partners,  according  to  their  respective 
right  and  interest  therein,  and  as  it  would  have  been  if  the 
partnership  had  been  dissolved  without  any  bankruptcy ;  and 
the  sum  so  appropriated  to  the  separate  estate  of  each  partner 
shall  be  applied  to  the  payment  of  his  separate  debts."  The 
same  provisions,  in  substance,  are  contained  in  the  Act  of 
1841,  {sec.  14) ;  and  these  provisions  have  been  said  to  be  in 
accordance  with  the  rule  as  previously  established.  (See  In  re 
Ma/rwick,  before  Judge  Ware,  8  Zaw  Rejpr,^  169 ;  ColUns  v. 
Hood^  4  McLecm^  186, 188 ;  In  re  IngaUs^  5  Law  R&pr.^  401.) 

These  provisions  of  our  statute  do  not,  in  terms,  prohibit 
the  bank,  which  had  taken  the  precaution  to  require  the  note 
of  the  copartnership  to  be  endorsed  by  the  members  of  that 
copartnership,  in  their  individual  names,  before  giving  credit 
upon  it,  from  proving  its  debts  and  taking  dividends  against 
the  joint  and  separate  estates  of  these  debtors,  in  vir- 
tue of  those  joint  and  several  liabilities  respectively ;  for  the 
bank  is  clearly  a  legal  creditor  of  the  individual  partners,  in 
respect  to  the  notes  upon  which  their  individual  names  ap- 
pear, either  as  makers  or  endorsers.  But  the  English  Court 
of  Chancery,  (in  the  absence,  it  is  said,  of  any  statutory 
provision  on  the  subject,)  has,  it  seems,  established  the  doc- 
trine, that,  in  cases  of  bankruptcy,  a  creditor  having  knowingly 
taken  the  copartnership  and  the  individual  obligation  of  his 
debtors  for  the  same  debt,  must  elect  whether  he  will  prove 
his  debt  against  the  joint  estate  or  the  separate  estate  of  his 
debtors.  {CoUyer  on  Pa/rlm^rahip^  sees.  940  to  948 ;  Avery 
<&  Hobh^  Bcmhrupt  Law,  308 ;  2  LmcUej/s  Lcm  of  Pa/rtm>€r- 
slwp,  2d  edition,  pp.  1188  to  1195,  and  vol.  87  Lcm  Library, 
pp.  1013  to  1025.)  This  doctrine  of  election  necessarily  con- 
cedes, that  the  creditor  is  a  creditor  of  the  firm  and  likewise 
of  the  separate  partner  whose  individual  liability  he  has  taken 
the  precaution  to  exact,  and  is,  therefore,  an  authority  sus- 
taining the  claim  of  the  bank  in  this  case,  that  it  is  the 
creditor  of  the  individual  partners  upon  the  notes  signed  or 
endorsed  by  them  individually. 

The  reasonable  doctrine,  that  the  mere  form  of  the  security 
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or  evidence  of  indebtedneBs  does  not  control  in  respect  to 
the  question  whether  the  debt  can  be  proved  against  the  co- 
partnership or  mnst  be  proved  against  the  separate  estate  of  a 
^  partner,  seems,  also,  to  be  weU  established  in  England.  (See 
cases  referred  to  by  Avery  cfe  HobbB^pp.  809,  310,  811 ;  and 
Agaojoam  Bamk  v.  Morris^  4  Cushmg^  99.)  Thus,  where  a 
firm  borrowed  money  for  partnership  purposes,  and  only  one 
of  the  partners  gave  a  bond  for  its  payment,  the  other  being 
a  witness  to  it,  and  the  moneys  being  entered  in  the  cash 
book  of  the  firm,  it  was  held,  that  the  debt  therefor  might  be 
proved  as  a  joint  debt.  {Ex  pa/rte  Brovm^  1  Athyns^  225 ; 
Ex  parte  Err^^  1  Boee^  61.) 

In  this  case,  it  is  probable  that  the  bank  would,  at  its  elec- 
tion, have  a  right  to  prove  its  whole  debt  against  the  copart- 
nership estate  alone,  if  the  rules  established  by  the  English 
Court  of  Chancery  were  to  be  adopted ;  but  it  is  not  neces- 
sary now  to  decide  whether  the  bank  has  such  right  to  prove 
against  the  joint  estate,  or  whether  it  has  a  right  to  prove 
against  the  firm  upon  the  firm-note,  and  against  the  endors- 
ers thereon,  and  against  the  general  makers  and  endorsers  of 
the  notes  not  signed  in  the  firm-name,  according  to  the  legal 
liability  of  each,  for  the  bank  has  not,  as  yet,  insisted  upon  a 
right  to  prove  its  debts,  except  as  against  the  makers  of  the 
several  notes  which  evidence  the  indebtedness. 

Looking  to  the  questions  actually  presented  in  this  case,  I 
am  of  the  opinion,  that  the  bank  had  a  right  to  prove  its  debts 
against  the  makers  of  the  notes  held  by  it,  and  is  entitled  to 
dividends  from  the  joint  and  separate  estates  of  the  bankrapts, 
according  to  such  proof.  I^e  utmost  that  can  be  claimed 
against  the  bank  is,  that  it  may  be  driven  to  its  election ;  and, 
as  it  has  proved  its  debts  against  the  makers  of  the  notes,  and 
them  alone,  no  valid  objection  has  been  urged  against  such 
proof. 

It  may,  perhaps,  be  doubtfiil,  whether  the  bank  is  com- 
pelled to  elect,  according  to  the  English  practice  in  bank- 
ruptcy. In  the  case  of  In  re  Farnv/m^  (6  Law  Bepr,^  21,) 
already  referred  to,  the  learned  Judge  of  the  Massachusetts 
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District  held,  that,  under  the  bankruptcy  Act  of  1841,  a  creditor 
who  presented  a  bill  of  exchange  drawn  by  the  firm  and  en- 
dorsed by  one  of  the  partners,  was  entitled  to  a  dividend  from 
the  joint  estate  of  the  firm,  and  also  a  dividend  from  the  sep- 
arate estate  of  the  partner  who  made  such  endorsement ;  and 
he  repudiated  the  English  rule,  which  required  an  election  by 
the  creditor  under  like  circumstances.  The  question  seems  to 
have  been  carefully  considered  by  Judge  Spraglie,  and  I  con- 
fess I  regard  the  rule  he  adopted  as  more  reasonable  than  that 
of  the  English  Courts ;  but,  if  I  did  not,  I  should  be  unwilling 
to  disregard  a  decision,  directly  in  point,  made  by  that  able 
judge,  without  very  careful  and  deliberate  consideration.  The 
English  rule  has  been  disapproved  by  some  of  the  most  emi- 
nent judges  and  ablest  lawyers  of  England ;  and  Judge  Sprague, 
in  the  case  alluded  to,  declared,  that  the  right  of  a  party,  hold- 
ing two  valid  obligations,  to  the  benefit  of  both,  was  founded 
both  in  law  and  justice,  and  that  he  did  not  think  himself 
authorized  to  set  aside  that  right,  on  account  of  an  arbitrary 
rule,  justly  reprobated  by  the  most  eminent  judges  and  jurists 
in  England,  and  never  recognized  in  this  country.  The  En- 
glish rule  was  condemned  by  Judge  Story,  {Story  on  Poffir 
nership^  see.  876  et  seq. ;)  and,  in  Borden  v.  Cv/yler^  (10  CuBh- 
ing^  476,)  Judge  Gushing,  in  delivering  the  opinion  of  the 
Court,  declared,  that  it  remained  a  mooted  question  in  the 
United  States,  and  that,  in  Massachusetts,  the  practice  and  the 
weight  of  professional  opinion  favored  the  double  proof,  but 
that  the  point  had  not  then  been  adjudicated.  It  was  not  ad- 
judicated in  that  case,  nor  has  it  been  in  any  other  case  in  our 
own  Courts,  that  has  fallen  unde^^  my  observation,  except  in 
the  case  of  In  re  Fa/mum^  already  noticed ;  and,  upon  the 
authority  of  Judge  Sprague's  decision,  and  the  best  "considera- 
tion I  have  been  able  to  give  to  the  questions  presented,  I  am 
of  the  opinion  that  the  bank  had,  at  least,  a  right  to  prove  its 
debts  and  claim  dividends  in  the  manner  stated. 

It  is  not,  perhaps,  necessary  now  to  consider,  whether  the 
assignee,  as  the  representative  of  the  creditors  of  the  indi- 
vidual partners,  is  not,  in  equity,  entitled  to  require,  that  the 
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joint  estate  shall  be  deemed  a  debtor  to  the  assignee,  as  such 
representative,  to  the  extent  of  any  payments  which  may  be 
made  upon  the  debt  of  the  bank  out  of  the  separate  estates  of 
the  individual  partners,  in  the  same  manner  that  any  other 
party,  who  has  made  or  endorsed  similar  notes  for  the  accom- 
modation of  the  firm,  might  be — and  that,  whether  the  En- 
glish doctrine  of  election  is,  or  is  not,  to  prevail.  The  bill 
states,  that  the  assets  of  the  firm,  though  nominally  amounting 
to  about  $50,000,  are  really  wo];{;h  much  less ;  that  the  indi- 
vidual assets  of  the  partners,  over  and  above  incumbrances,  are 
about  as  follows :  Russell's,  $7,000 ;  Porter  Tremain's,  $11,000 ; 
and  Augustus  Tremain's,  about  $3,000.  The  amount  of  the 
debts  (other  than  those  of  the  bank)  proved  against  the  firm, 
and  against  the  several  individual  partners,  is  not  stated,  but 
the  firmi  was  insolvent  and  bankrupt,  and  it  is  alleged  that 
Sussell,  individually,  owed  debts  amounting  to  about  $900, 
while  the  other  two  partners  owed  no  individual  debts  likely 
to  be  proved  against  their  individual  estates ;  but  I  see  no 
statement  of  the  firm  or  individual  debts  proved,  either  in  the 
bill  or  in  the  testimony  in  the  case,  other  than  the  debts  held 
and  proved  by  the  bank.  At  all  events,  the  question  just 
suggested  has  not  been  argued,  and  a  final  disposition  of  it 
might  require  a  settlement  of  the  accounts  of  the  individual 
partners  with  the  firm ;  and,  as  the  case  decided  by  Judge 
Sprague,  and  the  intimation  made  in  10  OusJdng^  were  not 
called  to  the  attention  of  the  coimsel,  and  were  not  discussed 
by  them,  I  think  it  better  not  to  make  any  decree  in  this  case 
at  present,  but  to  advise  the  counsel  that,  in  my  opinion,  the 
bank  has  a  right  to  dividends  against  the  joint  and  separate 
estates  of  the  bankrupts,  according  to  their  proofs  in  the  case, 
and  that  any  other  question  in  the  case  maybe  iurther  argued. 
Further  research  by  the  counsel  or  myself  may  lead  to  the 
discovery  of  other  cases  decided  under  the  Act  of  1841,  and 
bearing  on  the  main  question,  but  I  am  not  able,  at  this  time, 
to  pursue  the  investigation.  (See  Howe  v.  Lavyrence^  9  CuBhr 
inffy  559,  560 ;  Somerset  Potter^  Works  v.  Mi/not^  10  Cuahr 
ingy  597 ;  Affmoam  Bank  v.  Morris^  4  Cushing^  99 ;  Fuller  v. 
Hooper y  3  Orwy^  334;  Tucker  v.  Oxley^  5  Cranch^  34.) 
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In  a  colliMon  case,  where  it  appears  that,  at  the  time  of  the  collision,  the  night 
was  dark  and  rainy,  with  a  high  wind,  and  hazy,  and  the  sea  was  ninning 
high,  it  should  not  he  lightly  presumed  that  the  hands  on  hoard  of  a  vessel 
would  he  remiss  in  their  duty,  and  strong  proof  should  he  reqmred  to  the 
contrary,  in  order  to  charge  fault. 

Where,  in  such  a  case,  sereral  of  the  material  witnesses  were  examined  orally 
hefore  the  District  Court,  and  that  Court  found  that  the  vessel  which  was 
under  ohligation  to  avoid  the  other  vessel,  could  have  discovered  her  lights  in 
time  to  avoid  her,  this  Court,  although  there  was  much  evidence  the  other 
way,  and  the  point  was  not  free  from  douht  and  difficulty,  affirmed  the  decree. 

Fault  imputed,  because  of  the  want  of  vigilance  in  a  lookout. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  1st,  1868.) 

This  was  a  libel  in  remy  filed  in  the  District  Court,  by  the 
owners  of  the  brig  Almore  against  the  barque  Heroine,  to  re- 
cover for  the  damages  caused  to  the  brig,  by  a  collision  which 
took  place  on  the  morning  of  the  21st  of  November,  1866, 
about  ^  o'clock  A.M.,  some  sixty  or  eighty  miles  southerly 
fipom  Montauk  Point,  between  the  barque  and  the  brig.  The 
brig  was  bound  on  a  voyage  from  Turks  Island  to  Boston, 
with  a  cargo  of  salt.  The  barque,  with  a  light  cargo  of  hemp, 
and  other  goods,  was  going  from  Cronstadt,  in  Kussia,  to  New 
York.  The  wind  was  east-northeast,  and  was  free  for  the 
barque,  which  was  heading  about  southwest  by  west.  The 
brig  was  heading  about  southeast  half  south,  and  was  close- 
hauled  on  her  port  tack.  The  brig  was  struck  on  her  port 
bow  by  the  starboard  bow  of  the  barque,  her  bowsprit  was 
broken  close  to  her  bow,  and  was  carried  away,  with  rigging 
and  sails,  and  fore  topmast,  and  main  topmast,  and  she  sustained 
other  injuries,  so  that  her  master  and  hands  were  compelled 
to  abandon  her  as  a  derelict.  The  night  was  dark  and  rainy, 
with  a  high  wind,  and  hazy,  the  Bea  wa«  running  high,  and 
there  was  neither  moon  nor  stars.  Each  vessel  had  a  fiill 
complement  of  lights,  placed,  and  burning,  according  to  the 
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Act  of  Congress.    The  District  Court  decreed  for  the  libel- 
laats,  and  the  claimants  appealed  to  this  Court. 

J.  C.  Dodge  {of  Boston),  and  Adoniram  J.  Heath,  for  the 
libellants. 

Benja/min  It.  Curtis  {of  Boston),  and  Ed/wa/rd  D.  Mc- 
Ca/rthy,  for  the  claimants. 

Nelson,  J.    It  is  not  to  be  denied,  that  the  brig  was  on 
the  privileged  course,  and  that  it  was  the  duty  of  the  barque 
to  give  way,  and  pass  her  in  safety.    This  point  is  not  con- 
tested.   The  ground  of  defence  set  up,  and,  earnestly  and 
ably  discussed,  is,  that,  in  consequence  of  the  character  of  the 
weather,  it  was  impossible  for  the  barque  to  discover  the  lights 
of  the  brig,  after  the  greatest  diligence,  and  with  a  competent 
lookout,  in  time  to  make  the  proper  movement  to  avoid  her, 
and  that  the  collision  was  the  result  of  inevitable  accident. 
There  is  much  evidence,  in  the  record,  tending  strongly  to 
support  this  view,  and,  at  best,  the  opposing  view,  cannot  be 
said  to  be  free  from  doubts  and  difficulties ;  and,  if  the  ques- 
tion were  an  original  one  before  me,  resting  upon  the  proofe 
as  exhibited  in  the  record,  I  might  hesitate  to  reach  the  con- 
clusion of  the  learned  judges  below.     The  darkness  of  the 
night,  and  the  storm  of  wind  and  rain,  as  detailed  by  wit- 
nesses, must  necessarily  have  greatly  tended  to  embarrass  the 
discovery  of  the  lights  of  the  approaching  vessel.    In  such  a 
state  of  the  weather,  and  with  such  difficulties  of  navigation, 
it  should  not  be  lightly  presumed  that  the  hands  on  board  of 
a  vessel  thus  exposed  to  dangers  involving  life  and  property, 
would  be  remiss  in  their  duty,  and  strong  proof  should  be  re- 
quired to  the  contrary,  in  order  to  charge  fault.    In  such 
•  cases,  however,  the  question  must  mainly  be  one  of  fact,  and, 
as  several  of  the  material  witnesses  were  examined  orally  be- 
fore the  learned  judge,  his  opportunity  for  determinig  the  de- 
gree of  credit  to  which  their  testimony  is  entitled,  was,  of 
course,  much  better  than  mine  is.    He  has  arrived  at  the  con- 
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clufiion  that  the  barque  could  hare  discovered  the  lights  of 
the  other  vessel,  in  the  existing  state  of  the  weather,  at  least 
a  quarter  of  a  mile  oflF,  which  would  have  afforded  fiill  time  to 
execute  the  proi)er  movement  to  avoid  her.  The  weight  of 
the  proofs,  as  to  the  distance  that  the  lights  of  a  vessel  might 
have  been  discovered  at  the  time,  is,  perhaps,  with  this  con- 
clusion ;  and,  in  the  relative  position  of  the  vessels,  the  star- 
boarding of  the  barque  a  little  earlier  than  it  was  done,  would 
have  enabled  her  to  pass  the  other  vessel  clear.  As  it  was, 
the  bow  only  was  struck. 

What  has  influenced  inj  mind  in  this  case,  more,  perhaps, 
than  any  thing  else,  is  the  unsatisfactory  accoimt  given  of  the 
lookout  on  the  barque.  Covered,  as  he  was,  with  the  main 
topsail,  to  protect  himself  from  the  storm,  it  is  apparent  that 
he  was  not  in  a  condition,  or  free,  to  discharge  the  whole  duty 
of  a  lookout.  He  was  not,  as  he  should  have  been,  the  first 
to  discover  the  lights  of  the  approaching  vessel. 

Upon  the  whole,  I  think  that  the  decree  should  be  af- 
firmed. 


The  Corsica. 


Where  two  yessels,  under  steam,  were  crossing,  so  as  to  involve  risk  6f  collision, 
and  ressel  No.  1,  which  had  vessel  No.  2  on  her  own  starboard  side,  appre- 
hending danger,  stopped  and  backed,  until  she  had  stem-way  on  in  the  water, 
and  vessel  No.  2,  instead  of  keeping  her  course,  changed  it,  so  as  to  make  a 
collision  inevitable,  and  one  occurred :  Held,  that  vessel  No.  2  was  in  fault,  for 
violating  the  provisions  of  Articles  14  and  18  of  the  Act  of  April  29th,  1864, 
(13  U.S,  Stat,  at  Large,  58,)  and  that,  under  the  circumstances,  the  change  of 
course  by  vessel  No.  2  did  not  come  within  any  of  the  qualifications  in  Article 
19  of  the  same  Act 

(Before  Nelsoit,  J.,  Southern  District  of  New  York,  October  2d,  1868.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  by  the 
owner  of  the  steamer  America,  against  the  propeller  Corsica, 
to  recover  for  the  damages  caused  to  the  America  by  a  col- 
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lision  which  occurred  between  the  two  vessels,  in  the  harbor 
of  NiBW  York,  off  the  Battery,  in  the  North  River,  near  the 
Jersey  shore,  or  about  one-third  of  the  way  from  it  across 
the  river,  and  opposite  the  Morris  Canal  basin,  or  the  coal 
wharves  near  by,  on  the  9th  of  September,  1865.  The  Dis- 
trict Court  decreed  for  the  libellant,  and  the  claimants 
appealed  to  this  Court. 

Camdius  Van  Santvoord^  for  the  libellant. 

Danid  D,  Lord,  for  the  claimants. 

Nelson,  J.  The  collision,  in  this  case,  took  place  at  mid- 
day, in  an  open  river,  in  clear  weather,  and  between  two 
vessels  which  were  in  plain  sight  of  each  other.  The  case 
has  been  ably  and  earnestly  argued,  as  might  well  be  expected, 
from  the  character  of  the  counsel,  and  the  amount  of  property 
concerned,  and,  especially,  from  the  fact,  that  it  involves,  to  a 
considerable  degree,  the  intelligence  and  skill  of  those  who 
were  in  charge  of  the  navigation  of  the  vessels.  I  have, 
therefore,  studied  the  case  with  a  care  and  attention  corre- 
spending  with  its  magnitude,  and  the  interests  involved ;  and 
shall  proceed  to  state,  in  a  few  words,  the  conclusions  ar- 
rived at. 

The  Corsica  was  descending  the  river,  (having  come  out 
of  her  dock,  next  below  the  tfersey  City  ferry,  on  her  way 
out  to  sea,)  some  three  hundred  yards  off  the  Jersey  shore. 
The  America  had  come  from  the  East  river,  and,  after  she 
had  rounded  the  Battery,  and  when  she  was  about  off  Castle 
Garden,  she  shaped  her  course  diagonally  across  the  river,  to 
reach  her  dock,  at  the  foot  of  Sussex  street,  on  the  Jersey 
shore,  heading,  however,  somewhat  south  of  it,  for  the  purpose 
of  getting  inside  of  the  vessels  which  were  usually  anchored 
outside,  or  in  front,  and  of  then  moving  along  the  shore  or 
docks,  up  to  her  berth.  This  was  the  relative  position  of  the 
two  vessels,  when  they  were  discovered  by  the  hands  on  board 
of  each  other  respectively.    The  America  had  reached  the 
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middle  of  the  river,  or  thereabouts,  when  this  discovery  was 
made.  There  is  some  conflict,  in  the  testimony,  as  to  the  exact 
distance  the  Corsica  was  up  the  river,  above  the  America,  at 
this  time.  She  was  still  descending,  on  her  track,  abeady 
stated,  along  the  Jersey  shore.  But  the  better  opinion,  I 
think,  is,  that  she  was  some  three  or  four  times  her  length 
above  the  America.  The  America  continued  a  short  distance 
on  her  course,  and  then,  apprehending  danger  in  attempting 
to  cross  the  bows  of  the  Corsica,  stopped,  and  backed,  until 
she  had  stem-way  on  in  the  water,  which,  upon  the  evidence, 
would,  beyond  all  doubt,  have  avoided  a  collision ;  but,  un- 
fortunately, about  the  same  time,  or  a  little  later,  the  Corsica 
starboarded  her  helm,  turning  her  course  eastward,  directly 
toward  the  America,  and  rendering  a  collision  inevitable. 
Her  starboard  bow  struck  against  the  starboard  side  of  the 
America,  near  her  forward  gangway,  in  an  oblique  direction, 
inflicting  severe  injury. 

The  proof  is  clear,  that,  if  the  Corsica  had  kept  her  course 
down  the  shore,  no  collision  could  have  taken  place ;  and, 
also,  that  there  was  room  between  her  and  the  shore,  for  her 
to  have  ported  her  helm,  and  to  have  passed  even  further 
inward.  The  error  of  the  pilot  and  master  of  the  Corsica 
consisted  in  not  observing  the  rule  of  navigation  established 
by  law.  Article  14  provides :  "  If  two  ships  under  steam  are 
crossing,  so  as  to  involve  risk  of  collision,  the  ship  which 
has  the  other  on  her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other."  Under  this  rule,  the  burden  of  avoiding 
the  collision  rested  upon  the  America;  and  she  took  the 
proper  measures  to  discharge  that  duty.  Article  18  provides, 
that  where,  by  the  above  rules,  one  of  two  ships  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course,  subject 
to  the  next  Article  (19),  which  provides,  that,  in  obeying  these 
rules,  due  regard  shall  be  had  to  aU  dangers  of  navigation, 
and  also  to  any  special  circumstances,  which  may  exist  in  any 
particular  case,  rendering  a  departure  from  such  rules  neces- 
sary, in  order  to  avoid  immediate  danger.  The  counsel  for 
the  Corsica  has  strongly  urged,  that  that  vessel,  under  the 
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existing  circumstances,  comes  within  the  qualification;  and 
that  her  pilot  or   master   had   a   right  to  assume  that  the 
America  intended  to  cross  his  bows,  in  which  event  a  col- 
lision would  certainly  have  followed,  if  the  Corsica  had  not 
starboarded  her  helm.    I  do  not  doubt,  that  the  pilot  and 
master  acted  honestly  under  this  belief,  when  the  order  to 
starboard  was  given.    But  I  cannot  forget,  and  they  should 
not  have  forgotten,  that  it  was  the  duty  of  the  America  to 
give  way,  and  that  of  their  vessel  to  keep  her  course ;  and,  as 
there  was  opportunity  for  the  America  to  take  measures  in 
fulfilment  of  this  duty,  it  was  a  fault  in  the  pilot  and  master 
of  the  Corsica  not  to  have  acted  on  this  view.    It  was  the 
departure  from  the  rule  that  embarrassed  the  America,  and 
led  to  the  disaster.     Acting  under  this  rule,  and  carrying  out 
its  injunction,  the  America  had  disabled  herself  from  remedy- 
ing the  error  committed  by  the  Corsica.     She  had  stopped 
her  headway,  and  was  lying  helpless  in  the  water.    Inasmuch 
as  the  movements  she  adopted  would  have  prevented  the 
misfortune,  to  permit  special  circumstances  in  the  case  to 
modify  them  or  render  them  inefficient,  would  be  such  an 
administration  of  the  rules  as  would  operate  to  entrap  the  re- 
sponsible vessel. 

Decree  affirpaed. 


The  Neptune. 

Where  oil,  in  casks,  was  transported,  on  freight,  from  Boston  to  New  York,  by 
a  steam  propeller,  and  some  of  the  oU  was  lost  on  the  Toyage,  and,  in  a  suit 
in  rem,  by  the  owner  of  the  oU,  against  the  vessel,  to  recover  for  the  loss,  it 
appeared  that  the  yessel  enconntered,  on  the  yoyage,  an  unnauaUy  yiolent 
storm,  which  fnlly  accounted  for  the  damage,' within  an  exception  in  the  biU 
of  lading:  Seld,  That  the  onns  was  on  the  shipper,  to  establish  carelessness 
or  negligence  on  the  part  of  the  yessel,  leading  to  the  loss. 

The  main  deck  of  a  steam  propeller,  bulwarked  entirely  aronnd  and  covered  by 
the  upper  deck,  and  constructed  specially  for  the  purpose  of  carrying  cargo. 
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BO  that  the  carg^  placed  there  is  as  completely  protected  from  the  weather 
and  from  storms  as  if  it  were  in  the  hold,  is  a  proper  place  in  which  to  stow 
such  cargo. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October'2d,  1868.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against  , 
the  steam  propeller  Neptune,  by  the  owners  of  a  quantity  of 
oil  in  casks,  shipped  by  that  vessel,  on  freight,  from  Boston  to 
New  York,  on  the  29th  of  November,  1865,  to  recover  for 
the  loss  of  some  of  the  oil.  The  District  Court  dismissed  the 
libel,  and  the  libellants  appealed  to  this  Court. 

George  T.  Curtisy  for  the  libellants. 

Erastus  C,  £enedict,*(oT  the  claimants. 

Nelson,  J.  The  casks  of  oil,  in  this  case,  were  of  various 
sizes,  containing  from  eighty  to  three  hundred  gallons  each. 
The  propeller  encountered,  on  the  voyage,  an  unusually  vio- 
lent storm,  which  fiiUy  accounts  for  the  damage  within  the 
exception  in  the  bill  of  lading,  and  throws  the  onus  on  the  . 
shippers,  to  establish  carelessness  or  negligence  on  the  part  of 
the  master  or  owners  of  the  vessel,  leading  to  the  particular 
loss.  This  they  have  attempted  to  do,  by  charging,  first, 
that  the  casks  were  badly  stowed,  and,  secondly,  that  they 
were  stowed  between  .decks,  when  they  should  have  been 
stowed  in  the  hold.   . 

As  appears  from  the  proofs,  a  large  portion  of  the  hold  of 
such  a  propeller  as  this  one  was,  is  used  for  her  engines,  water, 
boilers,  coal,  &c.,  although  there  is  some  space  left  for  freight ; 
but  much  the  greater  part  of  the  freight  is  carried  between 
decks,  or  on  the  main  deck,  as  it  is  called.  This  deck  is  con- 
structed specially  for  the  purpose  of  carrying  freight.  It  is 
bulwarked  entirely  around,  and  covered  by  the  upper  deck, 
and  is  as  completely  protected  from  the  weather  and  from 
storms,  as  if  it  were  the  hold ;  and  freight  can  be  stowed 
in  it  as  securely  as  in  the  hold.  It  may,  perhaps,  require 
more  care  in  the  stowage  of  casks,  and  of  packages  of  that 
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description,  to  prevent  their  rolling  in  stormy  weather,  than  if 
they  were  in  the  hold,  the  tendency  to  disturb  the  cargo  npon 
this  deck  being  greater  than  when  it  is  below.  I  concur,  there- 
fore, with  the^  Court  below,  that  no  fault  is  chargeable  to  the 
vessel,  in  stowing  the  oil  in  the  between  decks. 

There  is  much  conflict  of  evidence  in  the  case,  on  the  sub- 
ject of  the  proper  stowage  of  the  casks — much  more  than 
should  be  expected  from  the  intelligent  shipmasters,  and  other 
experts,  who  have  been  examined ;  but,  in  this  conflict,  I  am 
not  disposed  to  overrule  the  conclusion  of  the  learned  judge 
below,  who  has  examined  the  case  with  great  care  and  atten- 
tion on  both  of  the  points  to  which  I  have  referred. 

Decree  a£Srmed. 


Eli  "W.  Blake  vs.  Chablbs  W.  Stafford. 

The  reisBaed  patent  panted  to  Eli  W.  Blake,  January  9th,  1866,  for  an  "im- 
prorement  in  machinery  for  breaking  stones,"  on  the  surrender  of  original 
letters  patent  granted  to  him,  as  inventor,  Jane  16th,  1868,  is  valid. 

The  legal  status  of  reissued  patents  in  their  relation  to  the  originals,  and  of 
qnestiona  of  ftrand  g^wing  ont  of  imputed  motives  for  obtaining  reissues,  and 
out  of  alleged  corrupt  or  deceitful  practices  by  inventors  or  owners  of  pat- 
ents, in  availing  themselves  of  the  privilege  of  surrender  and  reissue,  con- 
sidered. 

The  decision  of  the  Commissioner  of  Patents,  in  accepting  a  surrender  and 
grranting  a  reissue,  is  final  and  conclusive,  unless  fraud  or  collusion  is  shown, 
or  some  irregularity  is  apparent  on  the  face  of  the  papers,  or  there  is  a  plain 
repugnance  between  the  specifications  of  the  original  and  reissued  patents. 

The  isauo  of  fraud  can  be  raised  only  by  distinct  and  special  allegations  in  the 
plea  or  answer. 

What  allegations,  in  a  notice  under  the  general  issue,  are  insuffleient  to  raise  a 
question  of  fraud,  coosidered. 

The  questions  of  infringement  and  novelty,  in  this  case,  considered  and  deter- 
mined. 

(Before  Niuon  and  SmFXAir,  JJ.,  Connecticut,  October  8th,  1868.) 
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This  waa  an  action  at  law,  for  the  infringement  of  reissued 
letters  patent  granted  to  the  plaintiff,  January  9th,  1866,  for 
an  "  improvement  in  machinery  for  breaking  stones,"  on  the 
surrender  of  original  letters  patent,  granted  to  him  as  in- 
ventor, June  15th,  1858.  The  action  was  tried  before  the 
Court,  (Shipman,  J.,)  without  a  jury. 

Shipman,  J.  The  specification  of  the  original  patent 
granted  to  the  plaintiff,  gave  the  following  general  description 
of  the  mechanism  of  his  machine :  "  My  stone-breaker,  so  far 
as  respects  its  principle,  or  its  essential  characteristics,  consists 
of  a  pair  of  jaws,  one  fixed  and  the  other  movable,  between 
which  the  stones  are  to  be  broken,  having  their  acting  faces 
nearly  in  an  upright  position,  and  converging  downward,  one 
toward  the  other,  in  such  manner  that,  while  the  space  at  the 
top  is  such  as  to  receive  the  stones  that  are  to  be  broken,  that 
at  the  bottom  is  only  sufficient  to  allow  the  fragments  to  pass 
when  broken  to  the  required  size,  and  giving  to  the  movable 
jaw  a  short  and  powerful  vibration  through  a  small  space,  say 
one-fourth  of  an  inch,  more  or  less.  By  means  of  this  form 
and  arrangement  of  the  jaws,  and  this  motion  of  the  movable 
jaw,  when  a  stone  is  dropped  into  the  space  between  them,  it 
falls  down  until  its  farther  descent  is  arrested  between  their 
convergent  faces,  the  movable  jaw,  advancing,  crushes  it, 
then,  receding,  liberates  the  fragments,  and  they  again  de- 
scend,  and,  if  too  large,  are  again  crushed,  and  so  on  until  all 
the  fragments,  having  been  sufficiently  reduced,  have  passed 
out  through  the  narrow  space  at  the  bottom.  The  details  of 
the  structure  of  the  machine,  other  than  those  already  speci- 
fied, relating  to  the  manner  of  supporting  the  jaws  in  their 
proper  relative  position,  and  giving  motion  with  the  required 
power  to  the  movable  jaw,  may  be  varied  indefinitely,  with- 
out affecting  its  principle  of  operation."  The  inventor  then 
proceeded  to  give  a  detailed  description  of  all  the  parts  of  the 
machine,  and  concluded  with  the  following  claim :  "  What  I 
claim  as  my  invention  in  the  herein  described  machine,  and 
desire  to  secure  by  letters  patent,  is  the  combination  of  the  fol- 
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lowing  features  in  the  construction,  arrangement,  and  move- 
ment of  the  jaws,  to  wit :  1.  Making  the  acting  faces  of  the 
jaws  upright,  or  so  nearly  so  that  stones  will  descend  by  their 
own  gravity  between  them ;  2.  Making  the  acting  faces  of 
the  jaws  convergent,  in  such  maimer  that,  while  the  space 
between  them  at  the  top  is  sufficient  to  receive  the  stones 
that  are  to  be  broken,  that  at  the  bottom  shall  be  only 
sufficient  to  allow  the  fragments  to  pass  when  broken  to 
the  required  size ;  3.  Giving  a  short,  vibratory  movement  to 
the  movable  jaw.  I  disclaim  the  above  three  features  sev- 
erally, and  limit  my  claim  to  their  joint  cooperation,  as  herein 
described,  in  a  machine  for  breaking  stones  or  other  hard  sub- 
stances." 

In  the  specification  of  the  reissued  patent,  the  general 
description  above  cited  from  the  original,  is  enlarged,  by 
introducing  the  worcis,  "  and  of  a  revolving  shaft  driven  by 
steam  or  other  power,  which  is  made  to  impart  to  one  of  these 
jaws  a  continual  vibratory  movement,"  &c.  There  are  some 
other  tmimportant  verbal  changes  in  this  part  of  the  description. 
The  claim  of  the  reissue  is  as  follows :  "  1.  The  combination, 
in  a  stone-breaking  machine,  of  the  upright  convergent  jaws, 
with  a  revolving  shaft  and  mechanism,  for  imparting  a  defi- 
nite reciprocating  movement  to  one  of  the  jaws  from  the 
revolving  shaft,  the  whole  being  and  operating  substantially 
as  set  forth;  2.  The  combination,  in  a  stone-breaking  machine, 
of  the  upright  movable  jaw  with  the  revolving  shaft  and  fiy- 
wheel,  the  whole  being  and  operating  substantially  as  set 
forth ;  3.  In  combination  with  the  upright  converging  jaws 
and  revolving  shaft,  imparting  a  definitely  limited  vibration 
to  the  movable  jaw,  so  arranging  the  jaws  that  they  can  be 
set  at  different  distances  from  each  other  at  the  bottom,  so  as 
to  produce  fragments  of  any  desired  size." 

The  material  diflFerence  between  the  specification  of  the 
original  and  that  of  the  reissue  consists  in  introducing  into 
the  general  description  in  the  latter  the  revolving  shaft ;  and 
in  an  entire  reconstruction  of  the  claim.  The  specification 
and  claim  of  the  reissue  are  referred  to  in  the  notice  filed 
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under  the  general  issne,  in  two  places,  and  in  different  fonns 
of  allegation.  The  good  faith  of  the  plaintiff  in  surrender- 
ing the  original  and  obtaining  the  reissue,  and  the  identity  of 
the  two,  were  questioned  on  the  argument.  As  the  questions 
attempted  to  be  raised  in  this  part  of  the  case  are  so  often 
mooted  in  suits  of  this  character,  I  deem  it  proper  to  recall 
attention  to  the  legal  status  of  reissued  patents  in  their  re- 
lation to  the  originals,  and  of  questions  of  fraud  growing  out 
of  imputed  motives  for  obtaining  reissues,  as  well  as  out  of 
alleged  corrupt  or  deceitful  practices  by  inventors  or  owners 
of  patents,  in  availing  themselves  of  the  privilege  conferred 
by  the  surrender  and  reissue  clause  of  the  Act  of  Congress. 

The  13th  section  of  the  Act  of  July  4th,  1836,  (5  U.  S. 
Stat  at  Large,  122,)  provides,  that  when  a  patent  "  shall  be 
inoperative  or  invalid  by  reason  of  a  defective  or  insufficient 
description  or  specification,  or  by  reason  of  the  patentee 
claiming,  in  his  specification,  as  his  own  invention,  more  than 
he  had  or  shall  have  a  right  to  claim  as  new,  if  the  error  has 
or  shall  have  arisen  by  inadvertency,  accident,  or  mistake, 
and  without  any  fraudulent  or  deceptive  intention,  it  shall  be 
lawful  for  the  Commissioner,  upon  the  surrender  to  him  of 
such  patent,  and  the  payment  of  the  further  duty  of  fifteen 
dollars,  to  cause  a  new  patent  to  be  issued  to  the  said  inventor 
for  the  same  invention,  *  *  *  *  in  accordance  with  the 
patentee's  corrected  description  and  specification."  Under 
this  section,  patents  are  constantly  being  surrendered  and  re- 
issued ;  and  it  is  not  to  be  denied  that  the  practice  is  frequently 
attended  with  embarrassment  to  the  Courts  aad  the  public. 
Inventors  are  not  usually  sufficiently  skilled  in  the  art  of  nice 
composition,  to  enable  them  to  accurately  draft  their  own  spe- 
cifications. They  must,  therefore,  resort  to  others ;  and  it 
not  unfrequently  happens  that  the  draftsman  employed  to 
describe  a  particular  invention,  either  through  want  of  skill, 
or  from  haste  or  ignorance  of  the  state  of  the  art,  gives,  in 
the  specification,  a  very  imperfect  description  of  the  thing 
invented.  He  sometimes  narrows  the  scope  of  the  inventor's 
ideas  and  combinations,  and  at  other  times  expands  them  over 
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instruments  and  devices  which  are  not  the  product  of  his 
original  thoughts.  He  may  fail  to  set  forth  some  feature  of 
the  invention  which  at  the  time  is  deemed  unimportant,  and 
which  subsequently  may  be  proved  to  be  vital,  or  at  least  of 
great  value.  If  the  invention  is  of  considerable  pecuniary 
consideration,  the  public  examine  it  with  scrutinizing  eyes, 
and,  if  an  inch  of  ground  within  the  true  scope  of  the  discov- 
ery is  unoccupied  by  the  specification,  it  is  at  once  seized  upon 
by  parties  to  whose  business  the  new  improvement  has  a  near 
relation.  If  a  fatal  or  damaging  error  has  crept  into  the 
description,  that  fact  is  soon  ascertained  by  those  who  desire 
to  avail  themselves  of  whatever  improvement  has  been  dis- 
covered. The  privilege  of  surrender  and  reissue  is,  therefore, 
invaluable  to  inventors,  for  without  it  they  would  often  lose 
that  protection  for  the  offspring  of  their  skill  and  labor 
which  it  is  the  immediate  object  of  all  patent  laws  to 
afford.  It  is,  indeed,  to  be  regretted  that  so  great  a  propor- 
tion of  the  industry  and  intellectual  acumen  expended  upon 
patents  should  be  devoted  to  assailing,  circumventing  or 
defeating  them,  rather  than  to  their  original  construc- 
tion. But  the  greatest  skill  and  most  imtiring  patience 
would  not  always  be  able  to  guard  against  all  error.  The 
privilege  of  surrender  and  reissue  is,  therefore,  necessary  for 
the  protection  of  inventors,  and  the  Act  of  Congress  has  ex- 
plicitly stated  the  cases  to  which  it  shall  extend,  and  conferred 
upon  the  Commissioner  the  power  of  determining  when  a 
patentee  has  brought  himself  within  its  provisions.  As  the 
law  now  stands,  I  regard  the  decision  of  the  Commissioner  as 
final  and  conclusive,  unless  impeached  for  fraud  in  hi»  or  the 
patentee's  acts,  or  for  some  irregularity  arising  on  the  face  of 
the  papers,  or  for  a  clear  repugnance  between  the  original  and 
reissued  patents.  Under  the  Act,  the  Commissioner  has  the 
power  to  decide,  and,  in  every  acceptance  of  a  surrender  and 
every  reissue,  does  decide,  that  the  original  patent  was  inop- 
erative and  invalid  by  reason  of  a  defective  specification  or  by 
claiming  too  much,  and  that  the  error  arose  by  inadvertency, 
accident,  or  mistake,  and  without  any  fraudulent  or  deceptive 
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intention.  He  is  authorized  to  grant  a  new  patent  for  the 
same  invention  and  for  no  other,  and,  when  he  grants  the  new 
one,  the  presumption  is  that  it  embraces  the  same  invention 
as  the  original.  The  jurisdiction  of  the  Commissioner  is  final 
and  conclusive,  unless,  as  already  stated,  fraud  or  collusion 
somewhere  is  proved,  or  some  irregularity  is  apparent  on  the 
fece  of  the  papers,  or  there  is  a  plain  repugnance  between  the 
old  and  new  specifications. 

The  issue  of  fraud  can  be  raised  only  by  distinct  and  spe- 
cial allegations  in  the  plea  or  answer.  (  Woodworth  v.  Stone, 
3  Staryy  Y49,  Y53  ;  AUm  v.  Blunty  3  Story,  74^,  743 ;  Potter 
V.  HoV/mdy  1  Fieher'a  Pat.  Cases,  382,  388,  389,  and  4 
Blatchf.  G.  G.  -ff .,  238 ;  Railroad  Co.  v.  Stim^son,  14  Pet 
448 ;  Stirnpson  v.  Bail/road  Co.,  4  How.  380.)  Now,  the  allega- 
tions in  the  notice  under  the  general  issue  in  this  case,  raise 
no  question  of  fraud.  The  averments,  that  the  specification 
of  the  reissue  "is  vague,  ambiguous,  and  uncertain,  does  not, 
in  a  fiill,  clear,  and  exact  manner,  or  with  sufficient  certainty, 
describe  the  invention  of  the  said  Blake,  or  the  manner  of 
making  the  machine  mentioned  in  his  declaration,  *  *  * 
that  it  contains  more  than  is  necessary  to  produce  the  desired 
result,  *  *  *  that  the  claim  for  a  mode  of  breaking  stone 
is  fiivolous,  *  *  *  and  that,  for  divers  other  reasons,  the 
patent  is  void,"  do  not  raise  any  question  of  fact,  except  the 
one  whether  the  construction  of  the  machine  is  sufficiently 
described  to  enable  one  skilled  in  the  art  to  make  it.  Kor 
does  the  allegation  that  the  "  claim  is  fraudulently  and  falsely 
made  broader  and  more  general  and  comprehensive  than  his 
invention,"  properly  present  any  material  question  of  fact. 
The  office  of ,  the  claim  is  to  define  the  limits  of  the  patented 
discovery  claimed  by  the  patentee  as  his  exclusive  property. 
The  language  of  this  part  of  the  instrument  need  not,  unless 
the  peculiar  nature  of  the  subject-matter  requires  it,  be  ex- 
pressed with  technical  exactness.  If,  by  the  use  of  good 
sense,  and  the  ordinary  rules  of  interpretation,  the  Court  can 
clearly  see  the  nature  and  limits  of  the  invention,  the  claim 
will  be  upheld.    If  it  is  so  ambiguous  and  uncertain  that  its 
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trae  meaning  cannot  be  made  out  without  resorting  to  con- 
jecture, or  if  it  includes  that  which  is  old,  and,  therefore,  not 
within  the  power  of  the  patentee  rightfully  to  claim,  then  the 
patent  is  void.  {Lowell  y.  Xewis,  1  Masorij  182 ;  Barrett  v. 
ShUy  1  Masouy  447 ;  Moody  v.  FUke^  2  Mason^  112.)  Whether 
it  is  vague  and  uncertain  is  a  question  of  law,  to  be  deter- 
mined by  the  rules  of  construction,  applied  in  the  light  of  the 
state  of  the  art.  Whether  it  claims  too  much  is  a  question  of 
law,  to  be  determined  in  the  same  way.  The  element  of 
fraud  is  not  essential  to  the  determination  of  either  of  these 
questions  by  the  Courts.  The  good  faith  of  the  patentee  is  a 
material  question  for  the  Commissioner,  when  deciding  on  the 
surrender  and  the.  reissue.  But,  where  the  patent  is  brought 
to  the  test  of  a  litigation,  ambiguity  or  excess  in  the  specifi- 
cation and  claim  is  to  be  determined  by  construction,  and  the 
instrument  must  stand  or  &11  under  this  test.  Ambiguity 
which  defies  construction  to  elucidate,  is  fatal ;  and  it  is  unim- 
portant whether  it  had  its  origin  in  the  mala  Jides  of  the  pat- 
entee, or  in  the  haste  or  incompetency  of  the  draftsman.  A 
claim  which  clearly  embraces  what  is  old  is  void,  whether  in- 
troduced purposely  or  by  mistake.  The  fact  that  the  patent 
is  ambiguous,  or  claims  too  much,  is  the  vital  test  of  its  valid- 
ity, and  not  the  motive  or  circumstance  in  which  such  ambi- 
guity or  excessive  claim  originated.  It  might  be  said  that,  if 
a  fraudulent  intent  to  make  the  specification  or  claim  obscure, 
were  proved  by  extrinsic  evidence,  the  Court  ought  not  to 
give  the  pateiitee  the  benefit  of  the  liberal  rule  of  construc- 
tion which  prevails  in  favor  of  inventors.  But  this  rule  of 
construction  rests  upon  public  policy,  and  not  upon  cases  of 
individual  merit.  Its  application  to  the  instrument  is  neces- 
sary before  it  can  be  determined  whether  or  not  the  alleged 
defect  exists.  To  withhold  its  application  would  be  to  punish 
before  the  corpus  delicti  is  proved. 

It  follows,  from  these  views,  that  there  is  no  question  of 
fraud  in  fact  presented  in  this  case,  which  is  cognizable  by  the 
Court.  The  propriety  and  validity  of  the  reissue  are  not 
open  questions,  in  the  present  state  of  the  pleadings,  unless 
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presented  on  the  face  of  the  papers.  No  irregularity  is  dis- 
covered in  the  written  proceedings  connected  with  the  sur- 
render and  reissue ;  and,  after  a  close  and  careful  comparison 
of  the  original  and  i^ew  specifications,  I  find  no  such  repug- 
nance between  them  as  would  warrant  me  in  saying  that  the 
Conmiissioner  has  exceeded  his  jurisdiction  by  reissuing  the 
patent  for  a  different  invention  from  that  embraced  in  the 
original.  The  specification  of  the  reissue  differs,  of  course, 
from  that  of  the  original.  The  object  of  the  surrender  was  to 
modify  the  description,  or  claim,  or  both.  It  may  be,  as  the 
defendant  insists,  that  the  ground  covered  by  the  reissue  is 
enlarged  beyond  that  embraced  in  the  original.  But  the  true 
question  is,  whether  it  is  broader  than  the  original  invention. 
The  first  branch  of  the  claim  is,  for  "  the  combination,  in  a 
stone-breaking  machine,  of  the  upright  convergent  jaws,  with 
a  revolving  shaft  and  mechanism,  for  imparting  a  definite  re- 
ciprocating movement  to  one  of  the  jaws  from  the  revolving 
shaft,  the  whole  being  and  operating  substantially  as  set  forth." 
The  second  branch  claims  a  subordinate  combination  of  the 
movable  jaw  with  the  revolving  shaft  and  fly-wheel.  The  first 
part  of  the  third  branch  of  the  claim  purports  to  be  for  a 
combination,  but  the  whole  sentence  shows  nothing  more  than 
the  arrangement  of  the  jaws  and  their  adjustability,  so  that 
they  can  be  set  at  different  distances  from  each  other  at  the 
bottom,  in  order  to  fix  the  size  of  the  fragments  to  which  the 
stones  are  to  be  reduced.  The  whole  claim,  when  read  in  the 
light  of  the  specification  and  drawings;  discloses  plainly  the 
organized  mechanism  which  the  inventor  has  patented.  It 
consists  of  two  strong  upright,  or  nearly  upright,  convergent 
jaws,  fixed  in  a  suitable  frame,  one  of  the  jaws  being  station- 
ary and  the  other  movable,  the  movable  jaw  being  connected 
with  a  revolving  shaft  arid  mechanism,  whereby,  when  the 
the  motive  power  is  applied,  a  definite  reciprocating  and 
vibratory  movement  is  imparted  to  the  movable  jaw,  by  which 
it  alternately  advances  and  recedes  from  the  fixed  jaw,  crush- 
ing the  stones  as  it  advances  and  liberating  them  as  it  recedes, 
so  that  they  drop  out  from  between  the  bottom  of  the  jaws,  of 
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a  size  substantially  determined  by  the  distance  by  which  they 
are  separated  when  the  movable  jaw  is  drawn  back.  This 
distance,  and  consequently  the  size  of  the  fragments,  may  be 
varied,  by  adjusting  the  machine  as  described  in  the  specifica- 
tion. 

The  only  difference  that  I  can  discover  between  the  mechan- 
ical construction  of  the  vital  part  of  this  machine  and  of  that 
of  the  defendant  is,  that  every  part  of  the  movable  jaw  of  the 
latter  advances  and  recedes  through  an  equal  range  of  motion, 
while,  in  the  plaintiff's,  the  movable  jaw  is  so  hung  and  oper- 
ated that  the  range  through  which  it  moves  is  greater  at  some 
points  than  at  others.  In  both,  the  whole  body  of  the  mova- 
ble jaw  advances  towards  and  recedes  from  the  fixed  jaw  at 
every  throw  of  the  machine.  By  this  advancing  and  receding 
motion,  the  stones  are  alternately  crushed  and  liberated.  The 
intervening  mechanisms,  by  or  through  which  the  motive 
power  is  imparted,  are  well-known  mechanical  equivalents, 
and  the  common  property  of  the  mechanical  world.  But  the 
combination  of  these  upright  convergent  jaws,  so  constructed 
and  adjusted,  with  a  revolving  shaft,  by  which  this  action  of 
the  movable  jaw  is  produced,  appears,  upon  the  proofs  before 
me,  to  have  originated  with  this  plaintiff;  and,  as  already 
stated,  the  only  difference,  in  this  part  of  the  mechanism,  be- 
tween his  machine  and  {hat  of  the  defendant  is,  that  the 
movable  jaw  of  the  former  is  both  vibratory  and  reciprocating, 
and  that  of  the  latter  reciprocating  only,  giving  an  equal  range 
of  motion  to  every  pirt.  It  may  be,  that  the  simple  motion 
of  the  defendant's  jaw  is  preferable  to  the  combined  motion 
of  the  plaintiff's.  But,  assuming  that  to  be  the  case,  it  is 
only  an  improvement  on  the  latter.  This  improvement  caji 
give  the  defendant  no  right  to  use  what  the  plaintiff  first  dis- 
covered. In  my  judgment,  therefDre,  the  machine  of  the  de- 
fendant infringes  on  the  grant  secured  to  the  plaintiff  by  his 
patent. 

I  have  carefully  examined  the  various  patents,  drawings^ 
and  models  of  other  machines  offered  in  evidence,  to  ante- 
date the  plaintiff's  invention,  but  I  do  not  find  the  same  com- 
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bination  and  arrangement  of  parts,  nor  the  ^me  mode  of 
operation.     I  will  here  notice  some  of  them. 

The  ice-breaker  exhibited  on  the  trial  has  a  stationary  and 
a  movable  jaw,  but  tfce  latter  is  not  hung,  nor  does  it  operate, 
in  the  way  that  the  plaintiflPs  does.  It  is  pivoted  at  a  differ- 
ent point,  and,  as  it  moves  forward,  has,  also,  a  downward 
motion.  It  is  provided  with  sharp  teeth,  for  penetrating  and 
splitting  the  ice.  Neither  the  whole  machine,  nor  the  mova- 
ble jaw,  is  combined  with  a  revolving  shaft.  Its  arrangement 
and  organization  differ  widely  from  the  plaintiff's,  and  conld 
not  perform  the  work  of  breaking  stone,  as  does  the  latter. 

The  iron  squeezer,  or  alligator  jaws,  for  compressing  pud- 
dle balls  and  expelling  their  impurities,  is  still  more  unlike 
the  plaintiff's  machine.  It  operates  like  a  lemon  squeezer 
reversed,  and  gradually  compresses  the  material  partially 
softened  by  heat.  It  has  none  of  that  sudden,  definite  move- 
ment found  in  the  plaintiff's  machine,  which  may  be  termed 
a  compound  of  pressure  and  blow,  by  which  hard,  brittle 
stones  may  be  nipped  and  crushed  to  a  particular  size. 

In  Ohnmacht's  coal  breaker,  the  two  portions  which  are 
said  to  resemble  the  jaws  in  the  plaintiff's  stone  breaker  are 
clearly  different,  and  perform  their  work  in  a  different  way. 
One  is  perforated  with  holes,  and,  on  the  other,  opposite  the 
holes,  are  sharp  teeth,  which  split  the  coal  and  force  it  through 
the  opposite  apertures.  The  coal  is  not  reduced  to  fragments 
by  compression  between  two  solid  surfaces,  as  in  the  stone 
breaker,  but  by  teeth  projecting  from  one  surface  driven 
against  the  pieces  as  they  pass  over  the  open  spaces  of  the  op- 
posite surface.  It  certainly  has  not  been  proved,  and  it  may 
well  be  doubted  whether  it  could  be  proved,  that  this  coal 
breaker,  however  massive  and  strong  its  organization,  can  per- 
form successfully  the  work  which  the  plaintiff's  stone  breaker 
performs,  and  performs  well. 

Poor's  coal  breaker  has  still  less  resemblance  to  the  plaint- 
iff's machine. 

Hamilton's  quartz  crusher  operates  upon  a  different  prin- 
ciple from  the  machine  of  the  plaintiff.     The  work  is  done  by 
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a  cylinder  rotating  on  a  central  axis,  within  an  eccentric  sta- 
tionary concave.  As  the  cylinder  oscillates,  the  stones  in  its 
grooves  are  carried  around  and  pressed  in  between  the  cylinder 
and  the  internal  surface  of  the  approaching  concave,  and 
ground  or  crushed.  The  oscillating  cylinder,  which  alone  can 
perform  any  ftmction  similar  to  the  plaintiff's  movable  jaw, 
has  no  vibratory  or  reciprocating  motion  carrying  it  towards 
a  fixed  object.  Its  oscillations  describe  the  segment  of  a  per- 
fect circle.  Its  sur&ce  comes  near,  or  recedes  from,  that  of 
the  concave,  solely  by  reason  of  the  eccentric  sweep  of  the 
latter.  It  is  hardly  necessary  for  me  to  say  that  I  do  not  find 
the  organized  mechanism  described  in  the  plaintiff's  patent^ 
in  this  machine  of  Hamilton's. 

Considerable  was  said  on  the  argument  touching  the  fact 
that  some  or  all  of  the  elements  included  in  the  plaintiff's 
combination  are  old.  But  this  is  not  material.  The  question 
is  not  whether  the  elements  are  new,  but  whether  the  combi- 
nation is  new.  Though  the  separate  parts  are  all  as  old  as 
the  art  of  the  mechanic,  if  they  are  organized  into  a  new  ma- 
chine, having  a  new  mechanical  operation,  and  the  organiza- 
tion of  this  new  machine  involved  the  exercise  of  original 
thought  and  is  productive  of  useful  results,  then  it  is  patent- 
able. If  no  inventive  skill,  but  only  mechanical  dexterity, 
was  necessary  to  produce  it,  then  it  is  not  patentable.  Origi- 
nality is  the  test  of  invention.  If  that  is  successfully  exer- 
cised, its  product  is  protected ;  and  it  is  immaterial  whether 
it  is  displayed  in  greater  or  less  degree,  or  whether  the  new 
idea  revealed  itself  to  the  inventor  by  a  sudden  fiash  of 
thought,  or  slowly  dawned  on  his  mind  after  groping  his  way 
through  many  and  dubious  experiments.  It  is  needless  to 
remark,  that  originaUty  may  be  found  as  well  in  new  combi-. 
nations  of  old  elements  as  in  the  production  of  new  ones.  I 
think  the  plaintiff^s  machine  embodies  a  new  combination. 
The  utility  of  the  invention  is  clearly  proved. 

No  specific  damages  are  proved,  and  they  are,  therefore, 
assessed  at  the  nominal  simi  of  one  dollar.  Let  a  judgment 
for  the  plaintiff  for  that  sum  be  entered,  with  costs. 
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Subsequently,  a  motion  for  a  new  trial  was  made  by  the 
defendant,  before  the  Court  when  held  by  Nelson  and  Ship- 
man,  J  J. 

Nelson,  J.  The  amendment  made  on  the  surrender  of 
the  patent  consisted  in  remodelling  the  claim.  The  descrip- 
tions and  drawings  are  not  only  substantially  but  almost 
literally  the  same.  The  first  amended  claim  embraces  the 
first  two  original  claims,  and  corrects  the  third  original  claim, 
which  was  imperfectly  set  forth  in  the  first  patent.  The  third 
original  claim  was  a  claim  for  giving  a  short  vibratory  move- 
ment, in  the  abstract.  The  second  and  third  amended  claims 
are  well  warranted  from  the  description  in  the  patent. 

The  only  real  question  in  the  case  arises  out  of  the  defence 
of  want  of  novelty  in  the  improvement.  It  has  been  strongly 
argued,  that  it  is  found  substantially  in  one  or  more  machines 
already  in  use — ^the  ice  breaker,  or  the  coal  breaker,  or  Hamil- 
ton's quartz  crusher.  Judge  Shipman,  before  whom  the  case 
was  tried  without  a  jury,  and  who  had  an  opportunity  to  ex- 
amine the  experts,  and,  also,  these  several  machines,  in  connec- 
tion with  the  testimony  of  the  experts,  came  to  the  conclusion 
that  the  machine  of  the  plaintifi^  was  substantially  different  in 
combination  and  arrangement,  and  also  in  its  mode  of  opera- 
tion. My  examination  of  these  machines  has  led  me  to  the 
same  conclusion.  Hamilton's  quartz  crusher  embodies  neither 
the  arrangement  nor  the  mode  of  operation  of  the  plaintiff's 
machine,  but  operates  on  a  different  principle,  embodying 
a  different  set  of  ideas  ;  and  that,  I  believe,  is  the  only  one 
produced  which  was  intended  to  crush  stone.  The  patent  of 
the  plaintiff  has  been  before  Vice  Chancellor  Wood,  in  Eng- 
land, on  a  petition  for  an  injunction  to  protect  it  from  infringe- 
ment. The  novelty  of  the  machine  was  disputed,  but  the 
patent  was  sustained,  and  an  injimction  was  granted. 

On  the  whole,  we  are  satisfied  with  the  finding  of  the 
Court,  and  must  deny  the  motion  for  a  new  trial. 
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A  eteam  tog,  employed  in  towing,  on  the  Gonnecticnt  River,  between  its  month 
and  the  city  of  Hartford,  and  exclnsively  within  the  limits  of  the  State  of 
Connecticut,  Teasels  engaged  in  commerce  among  the  several  States,  snch  tag 
not  being  Itself  engaged  otherwise  in  commerce,  is  not  within  the  provisionB 
of  the  4th  section  of  the  Act  of  June  8th,  1864,  (IS  U,  8,  Stat,  at  Large,  120,) 
in  regard  to  inspection. 

(Before  Ksusox,  J.,  Connecticut,  October  8th,  1868.) 

This  was  a  libel  of  information,  filed  in  the  District  Court, 
in  Admiralty,  by  the  United  States,  against  the  steam  tug 
Farragat,  claiming  a  forfeiture  of  the  vessel,  for  the  reason 
that  she  was  employed  in  towing  vessels  engaged  in  com- 
merce among  the  several  States,  from  the  mouth  of  the  Con- 
necticut River,  to  the  city  of  Hartford,  without  having  the 
license  required  by  the  Act  of  June  8th,  1864,  (13  U,  S.  Stat. 
<U  Largsy  120.)  The  District  Court  dismissed  the  libel,  and 
the  United  States  appealed  to  this  Court. 

Nelson,  J.  The  tug  is  employed  in  tovsdng  vessels  on 
the  Connecticut  Eiver,  between  its  mouth  and  the  city  of 
Hartford,  exclusively  within  the  limits  of  the  State  of  Con- 
necticut, and  is  not  itself  engaged  otherwise  in  commerce. 
The  4th  section  of  the  Act  of  June  8th,  1864,  (13  U.  8.  Stat, 
at  Large^  120,)  declares,  that  the  42d  section  of  the  Act  of 
August  30th,  1852,  (10  Id.^  75,)  shall  be  so  construed  as  to 
require  the  inspection,  in  the  manner  prescribed  by  the  latter 
Act,  of  every  vessel  propelled,  in  whole  or  in  part,  by  steam, 
and  engaged  as  a  ferry-boat,  tug  or  towing  boat,  or  canal 
boat,  in  all  cases  where,  under  the  Taws  of  the  United  States, 
such  vessels  may  be  engaged  in  the  commerce  with  foreign 
nations,  or  among  the  several  States.  The  argument  on  the 
part  of  the  Government  is,  that,  by  vessels  engaged  in  the 
commerce  with  foreign  nations,  or  among  the  several  States,  is 
meant  vessels  towed;  and  that,  if  they  are  engaged  in  such 
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commercej  the  tug  engaged  in  moving  them  is  also.  But  this 
is  a  very  broad  construction,  and  is  not  borne  out  by  the  lan- 
guage of  the  section.  The  language  is — every  vessel  pro- 
pelled, &c.,  and  engaged  as  a  ferry-boat,  tug  or  towing  boat, 
&c.  Where,  under  the  laws  of  the  United  States,  such 
vessels  are  engaged  in  commerce,  &c.,  they  are  required  to 
be  inspected  and  to  take  out  the  license.  It  is  the  ferry-boat, 
or  the  tug  itself,  that  must  be  engaged  in  commerce  under 
the  laws,  &c.,  in  order  to  subject  it  to  the  penalties  of  the 
Act.  Within  this  explanation,  the  libel  cannot  be  sustained. 
It  would  have  been  easy  and  natural  to  have  said — every  tug 
employed  in  towing  vessels,  which  vessels  are  engaged  in 
commerce,  &c. — if  the  construction  contended  for  had  been 


intended. 


Decree  affirmed. 


The  Chakter  Oak  Fire  Insurance  CoMPAirr 
The  Star  Insurance  Company.    In  Equity. 

Where  a  sait  at  law  was  bronght,  in  a  State  Court,  on  a  policy  of  re-insarance, 
and,  while  it  was  pending,  the  plaintiff  brought  a  suit  in  Equity,  in  the  same 
Court,  against  the  defendant,  to  reform  the  policy,  for  mistake,  and  to  pro- 
hibit the  defendant  from  setting  up,  in  defence,  certidn  specified  matters,  and 
the  defendant  removed  the  suit  in  Equity  into  this  Court,  under  the  12th  sec- 
tion of  the  Act  of  September  24th,  1Y89,  (1  V,  8,  Stat,  at  Largt,  '79):  Htld, 
that  the  suit  in  Equity  was  an  original  suit,  and  was  properly  remoTable  under 
said  section. 

(Before  Nelson  and  Shifman,  J  J.,  Connecticut,  October  8th,  1868.) 

This  was  a  suit  in  equity,  commenced  in  the  Superior 
Court  of  Connecticut,  for  Hartford  county,  and  removed  into 
this  Court  by  the  defendants,  under  the  12th  section  of  the 
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Judiciary  Act  of  September  24th,  1789,  (1  U.  S,  Stat  at 
Large^  79.)  The  plaintiffs  now  moved  to  remand  the  suit  to 
the  State  Court. 

Nelson,  J.  The  plaintiffs  brought  a  suit  at  law,  in  the 
Superior  Court  of  Connecticut,  for  Hartford  county,  against 
the  defendants,  a  corporation  created  under  the  laws  of  New 
York,  its  place  of  business  being  at  Ogdensburg,  St.  Lawrence 
county.  New  York,  on  a  policy  of  re-insurance.  The  defend- 
ants appeared,  and,  on  the  trial,  moved  for  a  nonsuit,  which, 
according  to  the  practice,  reserved  the  question  for  the  advice 
of  the  Supreme  Court  of  Errors.  Pending  this  case,  the 
same  plaintiffs  filed  a  bill  before  the  same  Court  sitting  in 
chancery,  to  reform  and  correct  the  policy  of  re-insurance, 
claiming  certain  mistakes  in  it,  and  praying  that  the  contract 
might  be  reformed,  and  the.  defendants  be  prohibited  from 
setting  up,  in  defence,  certain  specified  matters.  On  the 
appearance  of  the  defendants  to  this  suit,  the  proper  steps 
were  taken  by  them  to  remove  the  cause  to  this  Court,  they 
being  non-residents,  and  coming  within  the  12th  section  of 
the  Judiciary  Act.  The  plaintiffs,  with  a  view  to  obtain  a 
decision  of  this  Court,  as  to  the  legality  of  this  proceeding, 
have  made  this  motion  to  remand  the  cause. 

It  is  understood  that  the  State  Court  refused  the  applica- 
tion for  the  removal,  on  the  ground  that  the  case  did  not 
come  within  the  Act  of  Congress.  The  argument  is,  that 
this  suit  is  ancillary  to,  or  in  aid  of,  the  suit  at  law,  and  is 
not  an  original  suit,  in  the  sense  of  the  12th  section,  but  is 
supplemental  to,  and  dependent  on,  the  suit  at  law,  pend- 
ing in  the  same  Court,  the  Court  possessing  jurisdiction 
both  at  law  and  in  equity.  We  think  this  a  mistaken  view 
of  the  case.  The  remedy  sought  by  this  bill  is  founded  on  a 
familiar  rule  of  equity  jurisdiction,  namely,  accident  and 
mistake,  and  which  is  the  appropriate  subject  of  an  original 
bill  in  equity ;  and  the  fact  that  it  is  intended  to  aid  a  Court 
of  law,  or  to  prevent  a  party  from  availing  himself  of  an 
inequitable  suit  or  defence  in  a  Court  of  law,  in  some  other 
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action,  does  not  deprive  the  bill  of  its  character  as  an  original 
bill.  Bills  of  a  kindred  character,  such  as  bills  for  removing 
impediments  to  a  trial"  at  law,  or  advantages  gained  by  fraud, 
and  the  like,  bills  of  discovery,  creditors'  bills,  &c.,  all  in  aid 
of  suits  at  law,  are  the  constant  subjects  of  original  jurisdic- 
tion in  equity.  If  this  bill  had  been  brought  in  the  Superior 
Court  before  the  suit  at  law,  and  which  it  might  have  been, 
-and,  indeed,  most  fitly  should  have  been,  there  could  have 
been  no  doubt  as  to  the  character  of  the  bill ;  and  the  cir- 
cumstance that  the  plaintiffs  chose  to  bring  their  suit  at  law 
first,  can  hardly  b^e  said  to  change  such  character.  The  juris- 
diction of  the  Court  cannot  depend  upon  the  mere  will,  or 
choice,  of  a  plaintijBf,  as  to  which  suit  he  will  commence 
first. 

We  perceive  no  difficulties  in  the  execution  of  any  decree 
that  may  be  rendered  in  this  Court.  If  the  contract  shall  be 
reformed,  it  will  be  competent  evidence  before  the  Court  of 
law,  the  reform  will  be  as  efiective  as  if  it  had  been  decreed 
in  the  Superior  Court,  and  the  defendants  will  be  as  subject 
to  the  control  of  this  jurisdiction  as  of  that. 

Upon  the  whole,  we  are  of  opinion  that  the  cause  has 
been  properly  removed. 


The  Western  Metropolis. 


Where  it  is  the  duty  of  a  steamer  to  avoid  a  sailing  vessel,  the  onus  is  on  the 
steamer  to  show,  in  case  of  a  collisioD,  that  the  sailing  vessel  did  not  keep  her 
course,  or  to  show  some  other  fault  on  the  part  of  the  sailing  vessel,  that  con- 
tributed to  the  collision. 

Where  the  change  of  course  by  the  sailing  vessel  is  made  under  impending  dan- 
ger and  in  extremis,  the  steamer  is  responsible  for  it 

The  duty  of  a  steamer,  at  night,  not  to  approach  too  near  to  a  sailing  vessel,  in 
meeting  her,  when  there  is  room  to  give  her  a  wide  berth,  enforced. 

(Before  Nklson,  J.,  Southern  District  of  New  York,  October  9th,  1868.) 

This  was  a  libel  in  rerriy  filed  in  the  District  Court,  by  the 
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owners  of  the  Bcliooner  Mary  C.  Town,  against  the  steamer 
"Western  Metropolis,  to  recover  for  the  damages  sustained  by 
the  schooner,  in  a  collision  which  happened  between  the  two 
Teasels,  about  eight  o'clock  P.  M.,  on  the  10th  of  February, 
1864,  on  the  Potomac  river,  a  few  miles  above  Blackstone's 
Island  and  light-house.  The  District  Court  dismissed  the 
libel,  and  the  libellants  appealed  to  this  Court. 

Dervnis  McMahon^  for  the  libellants. 

Cho/rlea  Dorwhue^  for  the  claimants. 

Nelson,  J.  The  steamer  was  coming  up  the  river.  The 
schooner  was  going  down,  with  the  wind  northerly,  so  that  she 
had  it  nearly  full,  and  was  moving  at  the  rate  of  about  eight 
knots  an  hour.  The  steamer  was  going  at  half  speed,  about  five 
knots,  intending  soon  to  anchor.  The  night  was  not  dark, 
the  steamer  having  been  seen  some  four  or  five  miles  ahead, 
by  the  hands  on  the  schooner,  and  the  schooner  having  been 
seen  by  the  steamer  some  one  and  a  half  of  two  miles  ofiT, 
though  there  is  some  diversity  of  opinion  among  the  hands  on 
board  of  the  steamer.  Each  vessei,  however,  saw  the  other  in 
time  to  adopt,  and  follow  out,  proper  measures '  to  avoid  the 
disaster.  As  it  was  the  duty  of  the  steamer  to  avoid  the 
schooner  in  passing,  assuming  that  the  latter  kept  her  course, 
the  onus  rests  on  the  steamer  to  show  that  the  schooner  did 
not  keep  her  course,  or  to  show  some  other  fault  that  contrib- 
uted to  the  collision.  This  the  steamer  has  undertaken  to  do  ; 
and  she  insists,  that  the  schooner  changed  her  course,  as  the 
two  vessels  approached  each  other,  and  thereby  defeated  the 
movement  of  the  steamer,  by  starboarding  her  helm,  to  pass 
the  schooner  in  safety,  and  go  under  the  schooner's  stem,  the 
latter  porting  about  the  same  time,  and  giving  way  in  the 
same  direction.  The  whole  defence  turns  upon  this  position. 
The  Court  below  found  the  schooner  in  fault,  and  dismissed 
the  libel  on  this  ground.  After  the  best  examination  I  have 
been  able  to  give  to  the  case,  I  regret  to  say,  that  I  cannot 
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concur  in  this  opinion.  I  am  forced  to  the  conclusion,  that 
this  movement  of  the  schooner  was  made  under  impending 
danger,  and  in  extremis^  and  was  one  for  which  the  steamer 
must  be  held  responsible. 

The  clear  weight  of  the  proofs  is,  that  the  steamer  was 
within  from  89O  to  400  yards  of  the  schooner,  and  nearly 
dead  ahead,  when  the  latter  ported  her  helm.     The  combined 
speed  of  the  two  vessels  was  about  12  or  13  miles  an  hour. 
They  must  have  come  together  in  a  minute  and  a  quarter,  or 
less  than  two  minutes,  after  the   change  of  course  by  the 
schoDner.     Ther^  were  five  hands  on  the  schooner,  including 
the  master,  all  of  whom  were  on  deck  and  witnessed  the  col- 
lision, and  maintain  this  account  of  it.     In  addition  to  this, 
five  of  the  hands  on  board  of  the  steamer,  including  the  pilot, 
have  been  examined  for  the  libellants,  and  confirm  it.     So  do 
the  master,  the  second  mate,  and  the  wheelsman  of  the  steamer, 
who  were  examined  for  the  claimants.     The  master,  Hilton, 
says  that  the  schooner  was  a  mile,  more  or  less,  off  when  he 
discovered  her,  but  he  would  not  name  the  distance ;  that  it 
was  a  very  short  time  afterward,  but  he  would  not  say  how 
short,  that  the  collision  occurred ;  and  that  it  occurred  a  very 
short  time  after  the  schooner  changed  her  course,  but  he  would 
not  say  how  Short,  although  pressed  by  the  counsel  for  the 
libellants.    This  master  seems  to  have  been  quite  uninformed 
as  to  his  duties.    He  says  that  if  two  vessels,  one  a  steamer 
and  the  other  a  sailing  vessel,  are  approaching  head  and  head*, 
it  is  the  duty  of  each  to  port  and  go  to  the  right ;  and  that 
there  is  no  distinction  between  a  steamer  and  a  sailing  vessel 
and  two  steamers,  as  to  the  duty.     The  second  mate,  Cowen, 
says,  that  he  went  up  on  the  forecastle,  on  hearing  the  schooner 
reported ;  that  he  then  first  saw  her ;  that  it  was  about  five 
minutes  after  he  saw  her  that  the  collision  occurred ;  that  the 
schooner  was  about  a  quarter  of  a  mile  off  when  he  first 
saw  her ;  and  that  she  was  very  close  when  she  crossed  the 
steamer's  bows.    He  adds :  ^^  As  near  as  I  can  judge,  she,  the 
schooner,  was  not  more  than  the  length  of  our  ship,  260  or 
300  feet  off,  when  she  altered  her  course."   Again,  he  repeats, 
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in  answer  to  the  question :  **  Q.  About  how  far  off  was  the 
fichooner  from  you  when  she  commenced  to  put  her  helm  to 
port  ?  A.  I  judge  somewhere  between  250  and  300  feet." 
The  quartermaster,  Eain,  who  was  at  the  wheel,  says,  that 
the  schooner  was  a  very  short  distance  off  when  he  first  saw 
her ;  and  that  the  master  blew  the  whistle  a  very  short  time 
after  this.  To  the  question,  "Q.  How  long  was  it  after 
blowing  the  whistle,  that  the  schooner  kept  away,"  he  an- 
swers, "A.  Eight  away.  Q.  How  soon?  A.  Quick  as 
thought.  Q.  She  had  not  kept  away  before  that,  had  she? 
A,  No,  sir."  The  same  witness  states :  *^  I  put  the  wheel 
hard-a-starboard  by  his,  the  captain's,  orders.  Q.  Before  or  after 
the  whistle  blew  ?    A.  Immediately  after  the  whistle  blew." 

Now,  this  testimony  strongly  corroborates  the  account  of 
the  collision  given  by  the  hands  on  the  schooner.  To  them 
the  steamer  appeared  to  be  approaching  nearly  ahead,  and,  as 
as  she  neared  them  without  any  indications  of  a  change  of 
course,  it  is  not  surprising  that  some  alarm  should  have  ^listed 
on  board  of  the  schooner.  Her  master  says,  that,  in  this 
state  of  anxiety,  and  when  a  collision  seemed  almost  inevita- 
ble, he  heard  the  whistle  of  the  steamer — one  long  blast — 
which  he  took  to  mean,  or  indicates,  that  the  schooner  should 
go  to  the  right,  and  that  he  immediately  ported  her  helm  and 
bore  away.  The  hands  on  the  schooner  say,  that,  at  this 
point  of  time,  the  steamer  was  only  some  300  or  400  yards 
ofL  The  master  of  the  steamer  says,  that  the  collision  was  a 
very  short  time  after  the  change  of  the  course  of  the  schooner. 
The  second  mate  of  the  steamer  says,  that  the  schooner  was 
only  250  or  300  feet  off  when  the  change  took  place ;  and  the 
quartermaster,  who  was  at  the  wheel  on  the  steamer,  says, 
that  the  schooner  did  not  change  her  cours^  till  after  the  cap- 
tain blew  the  whistle.  This  last  witness  also  says,  that  the 
fichooner  was  but  a  very  short  distance  off  when  he  first  saw 
her ;  that  the  whistle  was  blown  a  very  short  time  after  this ; 
that  it  was  still  later  when  the  schooner  first  changed  her 
course  ;  and  that  he  did  not  starboard  his  helm,  or  make  any 
•change  in  the  course  of  the  steamer,  until  after  the  whistle 
was  blown.  • 
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The  pilot  of  the  steamer  agrees  with  the  hands  on  the 
schooner,  that  the  latter  was  not  over  300  yards  off  when  she 
changed  her  course.  According  to  his  account  of  the  trans- 
action, the  schooner,  when  her  light  was  first  discovered,  was 
supposed  by  him,  and  the  master,  to  be  a  vessel  at  anchor,  and 
they  steered  directly  toward  her,  till  they  discovered  she  was 
under  way,  when  they  starboarded  their  helm. 

Upon  the  whole,  I  feel  a  very  strong  conviction,  on  the 
evidence,  that  the  steamer,  before  changing  her  course,  had 
approached  so  near  to  the  schooner,  that  there  was  not  only  a 
well-grounded  fear  of  a  collision,  but  actual  danger  of  it. 
This  must  be  so,  whether  the  weight  of  it  be  regarded  as 
establishing  that  the  change  of  course  by  the  steamer  took 
place  when  the  distance  between  the  two  vessels  was  300  or 
400  yards,  or,  according  to  the  master  of  the  steamer  and 
some  of  her  hands,  a  very  short  time  after  the  schooner 
changed  her  course,  or  when  the  schooner  was  some  250  or 
300  fejBt  off,  as  stated  by  the  wheelsman.  It  is  not  surprising, 
when  we  take  into  the  account  the  disparity  in  the  size  and 
momentum  of  the  two  vessels,  the  steamer  being  of  2,500 
tons,  and  the  schooner  of  150,  that,  on  their  approaching 
within  800  or  400  yards  distance  of  each  other,  which,  at  their 
combined  speed,  would  cause  them  to  meet  in  less  than  two 
minutes,  or,  according  to  the  distance  as  fixed  by  the  wheels- 
man of  the  steamer,  within  about  as  many  seconds,  some 
alarm  should  exist  on  board  of  the  schooner ;  and,  even  if 
her  change  of  course  was  in  a  direction  that  contributed  to 
the  disaster,  which  is  doubtful,  the  fault  must  be  attributed 
to  the  steamer.  The  river,  at  the  place  of  the  collision,  is 
from  four  to  five  miles  wide.  There  was,  therefore,  no  excuse 
for  the  near  approach  of  the  steamer  to  the  schooner,  in  pass- 
ing her.  There  was  abundance  of  room,  clear  of  all  obstruc- 
tions, for  the  steamer  to  pass,  and  give  to  the  schooner  a  wide 
berth.  The  truth  seems  to  be,  that  the  schooner  was  not  dis- 
covered by  the  steamer  until  she  was  very  near.  The  master, 
though  strongly  pressed,  would  not  say  that  she  was  a  mile 
off;  and  some  of  the  hands  say  half  a  mile.     The  evening 
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was  not  dark,  and  a  vessel's  lights  could  have  been  seen  two 
or  three  miles  without  difficulty.  Some  ill  feeling  seems  to 
have  existed  between  the  master  and  the  pilot  of  the  steamer. 
Both  of  them,  according  to  the  proofs,  were  engaged  in  giving 
orders  at  the  time  of  the  disaster ;  and  the  master  strongly 
intimates  that  the  pilot  was  incompetent.  Still,  the  wheels- 
man says  that  he  took  his  orders  from  the  pilot,  and  the  look- 
out says  that  he  communicated  with  the  pilot,  and  even  th& 
master,  Hilton,  says,  that  he  obeyed  the  pilot's  orders. 

The  decree  below  must  be  reversed,  and  a  decree  be  entered 
for  the  libellants,  with  a  reference  to  ascertain  the  damages. 


Theodore  E.  Winaijs 
vs. 


The  McKean  Railroad  and  Navigation  Company.     In 

Equity. 

Where  a  suit  is  brought  in  a  State  Court,  and  is  duly  remoTed  into  this  Courts 
by  the  defendant,  under  the  12th  section  of  the  Act  of  September  24th,  1789, 
(1  U.  8.  Siat.  at  Large,  79,)  the  question  of  the  jurisdiction  of  this  Court  is  not 
dependent  upon  any  of  the  provisions  of  the  11th  section  of  that  Act. 

A  defendant  who  voluntarily  appears  in  a  suit  in  this  Court,  waives  his  right  to 
urge,  as  an  objection  to  the  jurisdiction  of  this  Court,  that  he  was  not  founds 
or  served  with  process,  in  this  District. 

Where  a  bill  is  filed,  in  this  Court,  against  a  corporation  created  by  the  State 
of  Pennsylvania,  by  a  judgment  creditor  thereof,  for  a  sequestration  of  its 
property,  rights,  and  franchises,  and  for  the  appointment  of  a  receiver  there- 
of, with  power  to  collect  from  its  stockholders  the  amount  of  their  unpidd 
subscriptions,  or  sufficient  thereof  to  satisfy  such  judgment,  and  for  the  pay- 
ment therewith  of  such  judgment,  it  is  a  sufficient  statement,  in  such  bill,  of 
the  amount  and  value  of  such  unpaid  subscriptions,  to  state  that  it  has 
unpaid  subscriptions  to  its  stock  much  more  than  sufficient  to  pay  such 
judgment. 

The  fact  that  such  corporation  has  no  property  in  this  District,  and  no  property 
any  where,  but  the  demands  for  such  unpaid  subscriptions,  is  no  objection  to 
the  jurisdiction  of  this  Court,  and  no  defence  to  such  suit.  , 

The  cases  of  Mann  v.  Pentx,  (3  Comstock,  416,)  and  Dayton  v.  Bant,  (81  JV.  F. 
R.,  485,)  considered. 
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The  case  of  Dayton  t.  Borat  maintains  the  right  of  a  receiver  of  a  corporation 
appointed  nnder  a  judgment  creditor's  bill,  to  recover  the  balance  unpaid 
upon  subscriptions  to  the  capital  stock  of  such  corporation,  without  any 
previous  call  for  the  payment  of  such  subscriptions  having  been  made  by  such 
corporation,  and,  as  the  latest  exposition  of  the  law  of  the  State  of  New  York 
on  the  Bubjficty  by  its  highest  Court,  is  adopted  by  this  Court. 

(Before  Hall,  J.,  Northern  District  of  New  York,  October  9th,  1868.) 

This  case  came  before  the  Court,  on  a  demurrer  to  the 
plaintiffs  bill  of  complaint. 

Hall,  J.  The  bill  sets  forth,  in  substance,  that  the 
plaintiff  is  a  citizen  of  the  State  of  New  York,  and  the  de- 
fendant a  corporation  created  under  and  by  virtue  of  the  laws 
of  the  State  of  Pennsylvania ;  that,  heretofore,  the  plaintiff, 
being  a  citizen  of  New  York,  commenced  an  action  in  the 
Supreme  Court  of  that  State,  against  the  defendant,  for  the 
same  cause  of  action  afterward  stated  in  the  bill ;  that,  there- 
upon, the  defendant,  by  the  means,  and  in  the  mode,  pre- 
scribed by  law,  and  duly  set  forth  in  the  bill,  removed  the 
case  to  this  Court  for  trial,  in  pursuance  of  the  Act  of  Con- 
gress ;  that  afterward,  and  at  the  next  term  of  this  Court,  the 
defendant  filed,  in  this  Court,  a  copy  of  the  process  served 
upon  it  in  this  action,  in  said  Supreme  Court,  and  entered  its 
appearance  in  the  said  action,  so  removed  to  this  Court  for 
trial ;  that  the  defendant  was,  on  the  10th  of  August,  1868, 
and  still  is,  a  corporation  created  under  and  by  virtue  of  the 
laws  of  Pennsylvania,  and  is  a  citizen  of  that  State ;  and  that 
the  defendant  has  its  principal  office  and  place  of  business  in 
the  city  of  New  York.  The  bill  then  proceeds  to  state  the 
regular  recovery  of  a  judgment  in  favor  of  the  plaintiff, 
against  the  defendant,  in  the  Supreme  Court  of  the  State  of  • 
New  York,  for  more  than  nine  thousand  nine  hundred  dol- 
lars, for  money  lent ;  that  such  judgment  was  recovered  in 
September,  1865,  and  duly  docketed ;  that  executions  were 
issued  thereon,  and  duly  returned  wholly  uncollected ;  and 
that  the  judgment  remains  wholly  unpaid.  The  allegations 
in  respect  to  such  judgment  and  executions,  and  the  return 
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of  such  executions,  are,  in  fact,  those  which  are  ordinarily 
required  in  a  judgment  creditor's  suit,  prosecuted  for  the 
purpose  of  reaching  the  equitable  assets  of  the  debtor.     The 
bill  then  further  states,  that,  since  the  recovery  of  such  judg- 
ment, the  plaintiff  has  made  diligent  efforts  to  have  such 
judgment  prosecuted,  and  to  conmience  an  action  for  the 
recovery  thereof,  in  Pennsylvania ;  that  he  has  not  been  able 
to  find  any  of  the  officers  of  the  defendant  upon  whom  to 
serve  process  in  that  State,  or  any  property  belonging  to  the 
defendant,  in  that  State,  to  attach,  so  as  to  commence  an 
action  therein ;  that  all  of  the  directors  of  the  company  reside 
in  the  city  of  New  York,  and  all,  or  nearly  all,  of  the  stock- 
holders thereof  reside  in  that  city ;  that  the  defendant  has  no 
office  or  officer  any  where  in  the  State  of  Pennsylvania,  and 
is  not  engaged  in  any  business  in  that  State,  and  has  no  prop- 
erty of  any  kind  therein,  and  has  no  property  in  the  State  of 
New  York,  or  elsewhere,  subject  to  levy  and  sale  on  execution ; 
that  the  only  property  or  means  which  the  defendant  has,  is 
the  demand  of  the  defendant  against  its  stockholders,  for  the 
portion  of  their  subscriptions  remaining  unpaid ;  and  that  the 
defendant  has  subscriptions  to  its  stock  remaining  unpaid, 
and  which  have  never  been  called  for  or  required  to  be  paid 
by  the  defendant,  or  its  directors,  much  more  than  sufficient 
to  pay  the  judgment  of  the  plaintiff.     The  bill,  then,  without 
setting  out  any  of  the  provisions  of  the  defendant's  charter,  or 
of  the  laws  under  which  it  was  incorporated,  or  any  thing  in 
regard  to  the  terms,  or  legal  effect,  of  the  alleged  subscriptions 
which  have  not  been  paid  in  full,  or  whether  the  parties  who 
made  such  subscriptions  are  still  stockholders  in  the  corpora- 
tion, and,  in  short,  without  setting  out  any  thing  beyond  the 
fact  of  there  being  such  unpaid  subscriptions,  to  show  that  the 
corporation  has  a  present,  or  any  fiiture,  right  of  action  to 
recover  the  unpaid  balance  of  such  subscriptions,  and  without 
making  any  of  the  persons  whose  subscriptions  are  unpaid, 
parties  to  the  bill,  proceeds  to  pray  for  a  sequestration  of  the 
property,  rights,  and  franchises  of  the  defendant,  and  for  the 
appointment  of  a  receiver,  with  the  usual  powers  to  receive 
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the  property,  rights,  and  franchises  of  the  defendant,  and  to 
collect  and  receive  from  the  stockholders  of  the  defendant 
the  amonnt  of  their  subscriptions  unpaid,  or  sufficient  thereof 
to  satisfy  the  plaintiff's  judgment,  with  interest  and  costs ; 
and  that  such  receiver  may  be  directed,  by  the  judgment  of 
this  Court,  to  pay  over  to  the  plaintiff  the  amount  of  such 
judgment,  interest,  and  costs.  It  also  contains  the  prayer  for 
general  relief. 

To  this  bill  the  defendant  demurs,  and  assigns  as  causes  of 
demurrer :  (1.)  That  it  appears,  by  the  bill,  that  the  defend- 
ant is  a  citizen  of  the  State  of  Pennsylvania,  and  that  all  of 
its  property  and  effects  are  within  that  State,  and  that  the 
property  and  effects  sought  to  be  reached  by,  and  through, 
this  action,  are  in  that  State,  and  that  none  of  the  same  are 
in  the  State  of  New  York ;  (2.)  That  it  does  not  appear  that 
the  defendant  has  any  property  or  effects  whatever,  to  be 
used,  or  applied,  in  or  towards  the  satisfaction  of  the  judg- 
ment mentioned  and  described  in  the  bill ;  (8.)  That  it  does 
not  appear  that  the  defendant  holds  against  its  stockholders, 
or  any  of  them,  any  demand  for  any  portion  of  their  sub- 
scriptions, or  that  any  portion  thereof  is  unpaid,  or  that  any 
portion  thereof  is  collectable ;  (4.)  That  the  plaintiff  has  not, 
in  and  by  his  bill,  made  and  stated  such  a  case  as  does,  or 
ought  to,  entitle  him  to  any  such  discovery,  or  relief,  as  is 
sought,  and  prayed  for,  from  and  against  the  defendant. 
There  is  also  a  fifth  formal  cause  of  demurrer  assigned,  but  it 
is  only  a  reiteration,  in  a  different  form,  of  the  substance  of 
the  cause  of  demurrer  fourthly  assigned. 

As  it  was  conceded  on  the  argument,  and  is  substantially 
stated  in  the  bill,  that  this  suit  was  first  instituted  in  a  State 
Court  and  ■  removed  to  this  Court  for  trial,  according  to  the 
provisions  of  the  12th  section  of  the  Judiciary  Act,  it  is  un- 
necessary to  discuss  the  questions  presented  by  the  cause  of  de- 
murrer firstly  assigned,  or  to  examine  the  numerous  cases 
cited  on  the  argument  to  show  that  this  Court  has  no  juris- 
diction of  this  case  by  reason  of  the  character  and  citizenship, 
or  legal  domicil  or  locality,  of  the  defendant.   If  this  question 
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of  jurisdiction  depended  upon  the  provisions  of  the  11th  sec- 
tion of  the  Judiciary  Act,  most  of  the  cases  cited  would  be 
pertinent ;  but,  as  it  depends  wholly  upon  the  provisions  of 
the  12th  section,  a  sufficient  authority  for  holding  that  the 
demurrer  cannot  be  sustained  upon  the  grounds  stated,  is  fur- 
nished by  the  cases  of  Blwen  v.  27ie  New  England  Screw  Co.y 
(3  Blatchf.  a  a  R.y  111 ;)  Barney  y.  The  Globe  Bank,  (5  Id.j 
107 ;)  Saylea  v.  The  North  Western  Ins.  Co.,  (2  CuHi^  C.  C. 
J?.,  212 ;)  Clarke  v.  The  New  Jersey  Steam  Namgation  Co.y 
(1  Story* s  B.y  531.)  But,  even  in  a  case  within  the  11th  sec- 
tion of  the  Judiciary  Act,  a  defendant  who  is  not  found,  0r 
served  with  process,  in  the  district  in  which  the  suit  is  brought, 
waives  his  right  to  object  to  the  jurisdiction  upon  that 
ground,  by  voluntarily  appearing  in  the  suit,  as  the  defendant 
did  in  this  case,  by  entering  his  appearance  in  this  Court,  aa 
alleged  in  the  bill.  The  immunity  which,  under  the  11th 
section  of  the  Judiciary  Act,  is,  in  certain  cases,  secured  to 
a  defendant  not  so  found  or  served  with  process,  is  a  personal 
privilege  which  he  may  always  waive ;  and  he  does  waive  it 
by  entering  his^  appearance.  (Toland  v.  Spraffue,  12  PeterSy 
300;  Clarke  v.  The  New  Jersey  Steam  Namgation  Co.,  1 
Story y  531,  540 ;  Flanders  v.  The  Etna  Ins.  Co.,  3  Mason, 
168 ;  Ha/rrison  v.  Rowan,  1  Peter^  C.  C.  R.,  489 :  Oracle 
V.  Palmier,  8  Wheaton,  699 ;  Logan  v.  Patrick,  5  Crwnch, 
288 ;  Irvine  v.  Lowry,  14  Peters,  293.) 

The  objection  that  the  property  and  effects  of  the  defend- 
.ant  which  it  is  the  object  of  the  bill  to  reach,  are  in  the  State 
of  Pennsylvania,  and  all  the  objections  stated  in  the  second, 
third,  and  fourth  causes  of  demurrer  assigned,  may,  perhaps, 
be  properly  considered  together ;  or  else,  as  having  such  di- 
rect and  close  connection  as  to  justify  the  omission  to  con- 
sider each  separately  and  in  its  order. 

The  bill  alleges,  in  substance,  that  the  defendant  has  no 
property  of  any  kind  in  Pennsylvania,  and  that  the  only 
property  or  means  which  it  has  is  its  demand  against  its 
stockholders  for  the  proportion  of  their  subscriptions  remain- 
ing unpaid ;  but  it  alleges  that  the  defendant  has  subscript- 
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tions  to  its  stock  remaining  unpaid  mucli  more  than  sufficient 
to  pay  the  plaintiff's  debt.  Taken  together,  these  allegations 
can  hardly  be  said  to  show  that  the  defendant  is  without 
means  to  pay  the  plaintiff's  debt.  The  alleged  sufficiency  of 
these  unpaid  subscriptions  would  seem  to  require  that  their 
value  as  well  as  their  amount  should  be  more  than  equal  to 
the  plaintiff's  debt ;  and  it  must  be  admitted  that  the  allega- 
tion of  value  would  have  been  more  clearly  appropriate  anfl 
sufficient,  if  the  value  of  these  subscriptions,  or  their  amount, 
and  the  pecuniary  responsibility  of  such  subscribers,  had  been 
directly  alleged,  and  not  been  left  to  be  inferred  from  the 
somewhat  indefinite  statement  just  referred  to.  The  question 
is  not  free  from  doubt,  but  I  am  inclined  to  think  that  the 
bill  is  sufficient  in  so  far  as  this  statement  of  amount  and  value 
is  concerned,  and  shall  therefore  proceed  to  consider  the 
more  serious  questions  stUl  remaining  for  discussion. 

The  right  to  require  payment  of  these  amounts  of  unpaid 
•stock,  if  it  can  be  considered  as  the  property  or  effects  of  the 
defendant,  must  belong  to  the  defendant  as  a  Pennsylvania  cor- 
poration, and,  as  a  chose  in  action,  must  be  considered  as 
property  of  the  defendant  in  Pennsylvania,  where  and  where 
only  the  body  corporate  exists.  If  it  is,  as  yet,  a  mere  right  of 
the  corporation,  by  a  resolution  of  its  board  of  directors  or 
managers,  to  call  for  the  payment  of  the  balance  unpaid,  by 
instalments  or  otherwise,  it  is  a  right  which  can  be  made  the 
basis  of  an  action  at  law  against  the  stockholders  only,  upon 
and  by  means  of  the  proper  action  of  a  Pennsylvania  corpora- 
tion ;  and,  probably,  this  action  cannot  be  enforced  by  this 
Court,  for  want  of  power  to  compel  the  directors  or  managers 
of  this  foreign  corporation  to  make  the  necessary  calls  for 
such  payment.  If  the  proper  calls  have  been  made,  or  if  a 
suit  at  law  could  now  be  sustained  by  the  corporation,  with- 
out any  such  call  having  been  made,  to  enforce  payment, 
such  a  right  of  action  follows  the  locality  of  the  corporation  or 
creditor,  and,  so  far  as  locality  is  concerned,  must  be  consid- 
ered as  assets  of  the  defendant  in  Pennsylvania,  and  not 
within  the  jurisdiction  of  this  Court — and  this  whether  the 
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written  subscription,  or  other  evidence  of  such  subscription,  be 
within  this  district  or  in  Pennsylvania. 

But  I  am  inclined  to  the  opinion  that  the  fact  that  the  de- 
fendant has  no  real  or  personal  property,  choses  in  action  or 
equitable  interests,  in  this  district,  is  not,  of  itself,  an  objection 
to  the  jurisdiction  of  this  Court  or  a  sufficient  defence  to  the 
present  bill.    The  actual  appearance  of  a  foreign  corporation 
86  a  defendant,  gives  to  this  Court  the  same  right  to  grant  a 
proper  decree  upon  the  case  made,  that  it  would  have  the  right 
to  make  xmder  like  circumstances  against  a  natural  person 
proceeded  against  for  the  same  cause  of  action ;  and  the  case 
of  Mitchell  V.  Bunchy  (2  Paige^  606,)  cited  and  relied  upon 
by  the  defendant,  as  well  as  several  English  cases  there  cited 
by  Chancellor  Walworth,  would  seem  to  authorize  this  Court 
to  make  a  decree  in  a  judgment  creditor's  suit,  requiring  the 
defendant  to  transfer  to  a  rec€;iver  real  and  personal  estate, 
situated  in  a  foreign  country,  and  choses  in  action  belonging 
to  him,  though  he  might  be  a  resident  of  a  foreign  country, 
in  order  to  secure  their  application  to  the  satisfaction  of  the 
judgment  of  the  plaintiff  in  such  suit.     It  is  not,  ordinarily, 
a  sufficient  defence  to  an  action  at  law  or  a  suit  in  equity,  that 
the  plaintiff  will  not  be  able  to  enforce  the  judgment  or  de- 
cree to  which  he  would  otherwise  be  entitled ;  but,  in  a  judg- 
ment creditor's  suit  brought  to  enforce  the  payment  of  such 
creditor's  demand  out  of  the  equitable  interests  and  assets  of 
the  defendant  which  are  not  subject  to  execution  at  law,  the 
precise  ground  of  relief  is,  that  the  Court  of  Equity  can  en- 
force the  remedy  sought,  while  it  cannot  be  obtained  in  a 
common  law  Court ;  and,  in  such  suits,  a  Court  of  Equity 
ought  not  to  allow  the  parties  to  go  through  a  long  course  of 
expensive  and,  perhaps,  vexatious  litigation,  when  it  is  apparent 
that  it  must  be  fruitless  in  its  result.     This  makes  it  neces- 
sary to  consider  the  more  important  questions  which  relate  to 
the  actual  merits  of  this  case,  and  the  extent  of  the  relief 
which  can  be  afforded  to  the  plaintiff  under  his  bill  as  now 
framed,  through  the  action  of  a  receiver  or  otherwise. 

It  is  very  clear,  that  the  capital  stock  of  the  corporation 
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defendant,  and  any  unpaid  portions  of  such  capital  stock,  must 
be  considered,  in  equity,  as  a  trust  fund,  specifically  charged 
with  the  payment  of  the  debts  of  the  corporation.  {Mann  v, 
PentZj  3  Comstocky  415,  422 ;  Spear  v.  OraM^  16  Masa,^  9 ; 
Wood  V.  DummeTy  3  Mason^  308 ;  Briggs  v.  Penniman^  8 
Cowen^  387 ;  SUe  v.  Bloom^  19  Johnson^  456,  474 ;  Hume  v. 
Winyaw  Co,^  4  Am.  Law  Ma^.^  92 ;  Wa/rd  v.  OriswoldviUe 
Mfg.  Co.^  16  C(mn.y  593;  Nathan  y.  WhiUochy  9  Paige^  152; 
Dayton  v.  Borst^  31  -ZT.  J^.  ^.,  435.)  This  being  so,  it  must 
necessarily  follow,  that  a  Court  of  Equity,  upon  a  bill  proper- 
ly framed,  in  a  suit  brought  by  and  against  all  proper  parties, 
would  grant  the  equitable  relief  to  which  the  plaintiff  might 
be  entitled.  (See  cases  just  cited.)  This  brings  us  to  the 
questions  whether,  in  this  case,  the  proper  parties  are  before 
the  Court,  and  whether  the  bill  states  a  case  which  entitles 
the  plaintiff  to  the  relief,  or  any  portion  of  the  relief,  prayed 
for  in  the  bill. 

The  case  of  Ma/nn  v.  Pentz^  vhi  supra^  apparently  decides, 
that  the  allegations  of  the  bill  in  this  case  would  be  insufficient 
to  authorize  a  decree  against  any  single  stockholder  of  a  rail- 
road corporation  created  by  the  Legislature  of  this  State,  who 
might  have  been  made  a  party  to  such  a  bill ;  and  that  Any 
receiver  who  might  be  appointed  in  such  a  suit  would  have  no 
right,  in  any  event,  to  prosecute,  either  at  law  or  in  equity,  an 
individual  stockholder,  for  the  recovery  of  the  stun  unpaid 
upon  his  stock.  K  that  case  stood  alone,  it  would  create  very 
serious  doubts,  whether  a  receiver  appointed  in  this  case  could 
maintain  any  action  at  law  or  suit  in  equity,  for  the  pur- 
pose of  enforcing  payment  of  the  amount  still  unpaid  upon 
subscriptions  to  the  capital  stock  of  the  defendant ;  and  it 
might  well  be  doubted,  whether  the  liability  of  a  stockholder 
upon  his  unpaid  subscriptions  could  be  enforced  in  the  Courts 
of  this  State,  except  by  a  suit  in  equity,  in  behalf,  or  for  the 
benefit,  of  all  the  creditors  of  the  corporation,  and  against  all 
the  stockholders  in  default.  The  stockholder's  liability  to 
creditors  of  the  corporation  was  apparently  considered,  in  that 
case,  as  a  statutory  liability  only,  and  it  was  said  that  the 
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stockholder  could  only  be  made  liable  to  the  corporation  by 
regular  calls,  in  pursuance  of  its  charter ;  but  the  subsequent 
case  pf  Dayton  v.  Borsty  (31  iT.  Y.  -ff.,  435,)  seems  to  be  op- 
posed to  the  case  of  Mann  v.  Pentz^  on  these  points,  (unless 
there  is  a  difference  between  the  two  cases  by  reason  of  the 
fact  that  one  was  a  IS'ew  York  corporation  and  the  other  a 
corporation  of  New  Jersey,)  and  to  maintain  the  right  of  a 
receiver,  with  the  ordinary  powers  of  a  receiver  appointed 
nnder  the  bill  of  a  judgment  creditor,  to  recover  the  bal- 
ance nnpaid  upon  subscriptions  to  the  capital  stock  of  the 
corporation  of  which  he  has  been  made  receiver,  without 
any  previous  call  being  made  by  the  corporation.  The  13th 
section  of  the  Act  creating  the  corporation  in  which  the  de- 
fendant in  Mann  v.  Pentz  was  a  stockholder,  provided  for 
calls  upon  the  stockholders,  and  notice  thereof,  and  for  the 
forfeiture  of  stock  in  case  the  calls  thereon  were  not  paid ;  and 
it  may  have  been  properly  considered  by  the  judges  who  de- 
cided the  two  cases  referred  to,  that  this  13th  section,  in  effect, 
required  calls  to  be  made  before  any  action  could  be  brought 
for  the  recovery  of  the  amount  unpaid  upon  the  subscriptions 
of  its  stockholders,  although  I  confess  that  my  own  jSrst 
impression  was,  that  the  provision  referred  to  required  such 
calls,  and  notice  thereof,  only  in  cases  where  a  forfeiture  of  the 
stock  was  contemplated.  The  rights  of  the  parties  were  also 
considered  to  depend  upon  the  New  York  statutes  in  refer- 
ence to  insolvent  corporations,  and  these  facts  may,  perhaps, 
distinguish  the  case  from  that  of  Dayton  v.  Borat  The 
cases  of  Ma/rvn  v.  Pentz  and  Wood  v.  Dummer  were  cited  by 
Judge  Davies,  in  delivering  the  opinion  of  the  Court  in  Day- 
ton V.  Borsty  and  there  is  nothing  in  his  opinion,  showing 
that  the  Court  intended  expressly  to  overrule  the  decision  in 
Maain  v.  Pentz.  Nevertheless,  the  two  cases  appear  to  me 
to  be  irreconcilably  in  conflict,  unless  the  case  of  Mann  v. 
Pentz  proceeded  upon  the  ground  that,  under  such  13th  sec- 
tion, there  could  be  no  liability  against  the  stockholder, 
unless  a  call  had  been  made  in  pursuance  of  that  section,  or 
upon  the  ground  that  the  statute  of  New  York  had  provided 
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a  different  remedy  against  delinquent .  stockliolders ;  and  the 
later  ease,  in  which  the  plaintiff  was  the  receiver  of  a  foreign 
corporation,  "  with  power  "  (as  is  stated)  "  to  sue  for,  collect, 
receive,  and  take  into  possession,  all  the  goods,  rights,  and 
credits''  of  such  corporation,  shows  that  a  receiver  with 
these  powers,  (such  as  are  ordinarily  conferred  upon  receivers 
under  judgment  creditors'  bills),  had  a  right  to  sue  for  the 
unpaid  balance  of  subscriptions,  and  that,  when  there  was 
nothing  to  the  contrary  appearing  in  the  case,  the  receiver 
might  recover  the  amount,  without  showing  any  thing  more 
than  the  fact  that  the  defendant  had  become  a  stockholder, 
and  had  failed  to  pay  the  full  amount  of  his  stock. 

The  case  of  Dayton  v.  Borst  seems  to  be  fiill  authority 
for  the  position,  that  a  receiver  appointed  in  this  suit  would, 
under  the  case  made  by  the  bill,  be  entitled  to  recover  the 
unpaid  balances  due  from  the  stockholders  of  the  defendant, 
to  such  extent  as  would  enable  him  to  pay  the  plaintiff^s 
demand ;  and,  as  the  question  is  one  of  State  law,  and  the 
decision  in  Dayton  v.  Borst  was  made  by  the  highest  Court 
of  the  State,  without  the  express  dissent  of  any  of  its  judges, 
I  shall  rule  the  demurrer  in  this  case  on  the  authority  of  that 
decision,  as  the  latest  exposition  of  the  law  of  this  State  upon 
the  questions  involved  in  its  determination. 

I  confess,  that  a  bill  framed  according  to  the  views  ex- 
pressed in  the  cases  of  Wood  v.  Durrnner  and  Mam^n  v.  PentZj 
and  making  the  corporation,  and  its  delinquent  stockholders, 
parties  defendants,  seems  to  me  a  more  appropriate  form  of 
proceeding  in  the  case  of  a  domestic  corporation;  and  no 
insuperable  objection  to  adopting  that  form  of  proceeding  in 
the  case  of  a  foreign  corporation,  at  least  so  far  as  to  make 
stockholders  in  default  parties  defendants  in  a  State  Court,  now 
occurs  to  me,  or  has  been  suggested  by  the  counsel.  The  .equit- 
able attachment  of  the  demand  of  the  corporation  against  such 
defaulting  stockholders,  thus  made  defendants,  would  be  an 
important  consideration  in  favor  of  such  a  form  of  proceed- 
ing ;  but,  as  it  has  not  been  adopted  in  this  case,  it  is  not 
necessary  now  to  decide  whether  such"  a  bill  could  be  main- 
tained upon  the  case  stated  by  the  plaintiff^ 
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The  demurrer  is  oyerruled,  but  with  leave  to  the  defend- 
ant to  answer,  within  thirty  days  after  notice  of  the  order 
overruling  the  demurrer,  on  the  payment  of  costs. 


K.  C.  Obeenleaf  and  othebs 

vs. 
Augustus  Schell. 

In  a  suit  broaglit  agaioBt  a  collector  of  ciutoms,  to  recoyer  back  duties  paid 
raider  protest,  it  is,  raider  the  Act  of  Febrrairy  26th,  1845,  (6  U,  8,  Stat,  at 
Latye,  727,)  an  indispensable  item  of  proof,  to  be  made  by  the  plaintiff,  on  the 
trial  of  the  suit,  that  such  a  protest  as  that  Act  requires  was  made. 

Where  the  yerdict  in  such  a  suit  is,  that,  by  consent  of  counsel,  the  jury  find  for 
the  plaintiff,  "  for  the  amount,  with  interest,  of  the  excess  of  duties  paid  under 
protest,  on  more  than  two  per  cent  commission  on  aU  importations  specified  in 
the  bill  of  particulars  in  this  cause,  from  the  Continent  of  Europe,  except 
Paris,  the  amount  to  be  adjusted  by  the  clerk  of  this  Court  or  his  deputy," 
and  the  derk  reports  that,  according  to  his  adjustment  the  plaintiffs  are  enti- 
tied  to  judgment  for  a  sum  named,  the  report  cannot  be  excepted  to  on  the 
ground  that  the  duties  are  shown  to  haye  been  paid  by  a  certain  firm,  and  that 
the  plaintiffs  did  not  proye  before  the  referee  that  they  composed  that  firm 
when  the  duties  were  paid,  or  that  they  alone  paid  the  duties. 

Even  if  such  objection  be  not  one  which  ought  to  haye  been  taken  by  plea  in 
abatement,  a^  being  an  objection  Uiat  some  party  who  ought  to  haye  been 
joined  as  a  plaintiff  in  the  suit,  was  not  joined,  the  yerdict  cures  any  defect 
in  that  regard. 

Such  yerdict  must  be  considered  as  being  also  an  order  of  reference  made  by 
the  Court  and  entered  in  its  minutes,  and  confines  the  action  and  duty  of  the 
referee  to  an  arithmetical  adjustment  and  computetion  of  amounts,  on  the  basis 
of  computation  prescribed  in  the  yerdict. 

Under  such  yerdict,  the  plaintiff  is  not  required  to  proye  before  the  referee  that 
the  duties  were  paid  under  protest 

(Before  Blatohtosd,  J.,  Southern  District  of  New  York,  October  19th,  1868.) 

This  was  an  action  against  the  collector  of  the  port  of  New 
York,  to  recover  back  an  excess  of  duties  alleged  to  have  been 
paid  to  him  under  protest. 

Vol.  VL— 16 
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Alman  W.  Griswold,  for  the  plaintiffs. 

Simon  Towle^  for  the  defendant. 

Blatchford,  J.  The  foundation  of  any  claim  by  the 
plaintiff  in  such  an  action  as  this,  is,  that  the  alleged  illegal 
duties  exacted  by  the  collector  must  have  been  paid  under  a 
proper  protest.  The  Act  of  February  26th,  1 845,  (5  U.  S.  Stat, 
at  Large^  727,)  provides,  that  no  action  shall  be  maintained 
against  any  collector,  to  recover  the  amount  of  duties  paid 
under  protest,  "  unless  the  said  protest  was  made  in  writing, 
and  signed  by  the  claimant,  at  or  before  the  payment  of  said 
duties,  setting  forth  distinctly  and  specifically  the  grounds  of 
objection  to  the  payment  thereof."  In  such  a  suit,  therefore, 
it  is  an  indispensable  item  of  proof  to  be  made  by  the  plaint- 
iff, on  the  trial  of  the  suit,  that  such  a  protest  as  the  statute 
requires  was  made.  Such  proof  may  be  made  by  producing 
the  protest,  and  showing  when  it  was  made,  or  by  proving  its 
contents  and  when  it  was  made,  if  it  be  lost,  or  by  the  admis- 
sion and  consent  of  the  defendant  in  proper  form,  in  open 
Court  or  otherwise,  that  such  a  protest  was  made.  In  the 
present  case,  the  issue,  which  was  raised  by  the  plea  of  the 
general  issue  to  the  declaration,  was  tried  before  this  Court 
and  a  jury,  on  the  26th  of  February,  1864.  The  verdict  of 
the  jury  was  in  these  words :  "  By  consent  of  counsel,  the  jury 
find  a  verdict  for  the  plaintiffs  in  the  above-entitled  cause,  for 
the  amount,  with  interest,  of  the  excess  of  duties  paid  under 
protest,  on  more  than  two  per  cent,  commission  on  all  impor- 
tations specified  in  the  bill  of  particulars  in  this  cause,  from 
the  continent  of  Europe,  except  Paris,  and  on  more  than  one 
and  a  half  per^  cent,  commission  on  importations  from  Great 
Britain,  and  a  like  verdict  for  the  excess  of  duty  paid  under 
protest,  on  the  importations  specified  in  the  bill  of  particulars 
in  this  cause,  upon  charges,  above  those  set  forth  in  the  reports 
of  Isaac  Phillips,  appraiser,  dated  October  13th,  1856,  and  of 
the  several  subsequent  dates,  as  modified  by  Treasury  Instruc- 
tions dated  May  21st,  1863,  the  amount  to  be  adjusted  by  the 
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derk  of  this  Court  or  his  deputy."  The  adjustment  under 
this  verdict  has  proceeded  before  the  clerk,  and  he,  by  his  re- 
port, filed  October  3d,  1868,  reports,  that,  according  to  his  ad- 
justment, the  plaintiffs  are  entitled  to  judgment  on  the  ver- 
dict, for  $338.85  principal,  and  $270.23  interest— in  all, 
$609.08.  'The  defendant  has  excepted  to  the  report  on  two 
grounds,  and  the  exceptions  have  been  argued  on  the  report, 
and  on  the  record  of  the  testimony  and  proceedings  on  the 
reference. 

1.  The  first  exception  is,  that  the  duties  are  shown  to 
have  been  paid  by  the  firm  of  C.  F.  Hovey  &  Co.,  and  that 
the  plaintiffs  did  not  prove  before  the  referee  that  they  com- 
posed that  firm  when  the  duties  were  paid,  or  that  they  alone 
paid  the  duties.  It  is  too  late  to  take  this  objection.  The 
point  of  the  objection  is,  that  some  party  who  ought  to  have 
been  joined  as  a  plaintiff  in  the  action,  was  not  joined.  Even 
if  this  objection  be  not  one  which  ought  to  have  been  taken 
by  plea  in  abatement,  the  verdict  cured  any  defect  in  this 
regard.  Independently  of  this,  I  regard  the  verdict,  which 
must  be  considered  to  be  also  an  order  of  reference  made  by 
the  Court  and  entered  in  its  minutes,  as  confining  the  action 
and  duty  of  the  referee  solely  to  an  arithmetical  adjustment 
and  computation  of  amounts,  on  the  basis  of  computation 
prescribed  in  the  verdict,  and  as  affirming  that  the  plaintiffs 
are  entitled  to  the  judgment  which  will  follow  the  verdict,  for 
the  excess,  to  be  so  computed,  of  duties  paid  on  the  importa- 
tions specified  in  the  biU  of  particulars.  If  some  parties 
other  than  the  plaintiffs  paid  such  duties,  so  as  to  be  really 
entitled  to  the  return  of  them,  it  was  for  the  defendant  to 
show  that  fact  on  the  trial  before  the  jury.  At  all  events,  the 
referee  had  nothing  to  do  with  that  question,  under  the  terms 
of  the  reference  to  him.       * 

2.  The  second  exception  is,  that  the  plaintiffs  did  not 
prove  before  the  referee  that  the  duties  in  question  were  paid 
under  protest.  In  regard  to  this  exception,  the  defendant  in- 
sists that  the  terms  of  the  verdict  require  that  the  plaintiffs 
shall  make  proof  before  the  referee  that  the  duties  were  paid 
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Tinder  protest.  I  do  not  so  understand  the  verdict.  I  under- 
stand it  to  affiim,  that  the  excesses  of  duties  paid,  if  any  such 
excesses  shall  be  found,  by  the  computation  and  adjustment 
of  the  referee,  to  have  been  paid,  on  the  importations  speci- 
fied in  the  bill  of  particulars,  were  paid  under  protest.  Un- 
less they  were  paid  under  protest,  there  could  be  no  verdict 
for  the  plaintiffs,  because,  by  the  express  provision  of  the  Act 
of  1845,  before  referred  to,  no  action  for  them  would  lie. 
Proof  of  such  payment  under  protest  laid  at  the  threshold  of 
the  plaintiffs'  case  at  the  trial,  and,  unless  such  proof  was 
made,  it  was  the  duty  of  the  Court  to  instruct  the  jury  that 
the  plaintiflfe  could  not  recover.  Such  proof  could  be  made 
as  well  by  the  admission  and  consent  of  the  attorney  for  the 
defendant  as  in  any  other  way.  In  the  present  case,  it  ap- 
pears by  the  verdict  to  have  been  made  by  such  admission 
and  consent.  The  verdict  must  be  held,  in  the  absence  of  any 
reservations  in  it,  to  cover  every  thing  which  the  plaintiffs 
would  have  been  obliged  to  prove,'  on  the  issue  joined,  to  en- 
title themselves  to  a  verdict.  The  verdict  here  covers  every 
thing  but  the  amounts  of  the  excesses.  As  to  those,  the  ref- 
eree is  to  compute  them,  on  the  specific  basis  set  forth  in  the 
verdict.     But  he  has  no  other  duty  to  perform. 

It  frequently  happens,  that,  in  a  verdict  in  a  suit  to  recover 
back  duties  paid  under  protest,  the  verdict  is  expressly  made, 
on  its  face,  subject  to  the  opinion  of  the  Court  as  to  the  suf- 
ficiency of  the  protest,  or  that  the  verdict  provides,  that,  if  it 
shall  appear,  on  the  adjustment  by  the  referee  or  otherwise, 
that  the  question  of  the  timeliness  of  the  protest,  or  the  ques- 
tion of  a  prospective  protest,  is  involved,  the  verdict  shall  be 
opened.  But  there  is  no  such  reservation  in  the  verdict  now 
in  question.  That  being  so,  the  parties  cannot,  on  the  hear- 
ing before  the  referee,  or  by  elception  to  his  report,  go  back 
of  the  verdict,  or  go  at  all  into  any  questions  in  regard  to  the 
protest. 

This  question  has  been  heretofore  settled  by  this  Court. 
In  the  case  of  LoUimer  v.  Redfidd^  decided  by  Mr.  Justice 
Nelson,  in  December,  1863,  the  verdict  of  the  jury,  which 
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was  given  on  the  2d  of  May,  1861,  was  in  form  precisely  like 
the  verdict  in  the  present  case,  and  was  a  verdict  by  consent, 
and  the  Court  held  that  the  verdict  was  conclusive  upon  the 
referee  as  to  the  protest. 

The  exceptions  to  the  report  are  overruled. 


Henry  B.  Goodyear,  Administrator,  &c.,  and  others 

vs. 
T.  S.  Eust.    In  Equtfy. 

The  nae  of  the  process  described  in  the  patent  gpranted  to  Edward  L.  Simpson, 
for  preparing  hard  mbber  or  yalcanite,  Is  an  inMngement  of  the  Nelson 
Goodyear  hard  rubber  patent 

(Before  Shipmas,  J.,  Connecticnt,  November  7th,  1868.) 

This  was  a  motion  for  a  provisional  injunction,  founded 
upon  the  well  known  Nelson  Goodyear  patent  for  vulcanizing 
rubber  and  other  similar  gums,  commonly  known  as  the 
"  hard  rubber  "  patent. 

* 

Charles  F.  Blake  and  Hubbard  <&  JSyde,  for  the  plaint- 
iffs. 

Stephen  D.  Law  and  JT.  T.  Blake,  for  the  defendant. 

Shipman,  J.  The  validity  of  this  patent  has  been  so  often 
sustained  by  adjudications,  that  no  question  will  be  considered, 
in  deciding  the  present  motion,  except  that  of  infringement. 
The  bill  of  complaint  in  this  case  is  supported  by  affidavits, 
which  clearly  entitle  the  plaintiffs  to  the  injunction  prayed 
for,  unless  the  defendant's  proofs  overcome  or  avoid  their  ef- 
fect. The  defendant  works  under  the  patent  of  Edward  L. 
Simpson,  and  uses  the  compound  made  in  accordance  with  the 
process  described  in  that  patent.     The  plaintiffs  allege,  that 
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this  process  is  clearly  within  the  scope  of  Goody-ear's  inven- 
tion, as  described  in  his  patent,  and  is,  therefore,  an  infringe- 
ment of  their  rights.  This  is  denied  by  the  defendant,  and 
the  question,  so  far  as  it  is  necessary  for  the  determination  of 
this  motion,  is  now  to  be  decided. 

Avoiding  all  nseless  rehearsal  of  the  details  of  this  Good- 
year patent,  and  of  the  repeated  litigations  to  which  it  has 
been  subjected,  it  may  be  briefly  stated,  that  the  process 
covered  by  it  is  secured  by  mixing  about  four  ounces  of  sul- 
phur and  one  pound  of  rubber,  and  subjecting  this  mixture  to 
not  less  than  from  260*  to  275"  of  heat,  Falirenheit's  scale. 
This,  under  proper  conditions  of  place  and  time,  produces  the 
compound  or  substance  known  as  vulcanite,  a  material  now 
well  known  in  the  mechanic  arts.  The  vital  question  in- 
volved in  the  present  controversy,  relates  to  the  proportions 
of  sulphur  and  rubber,  and  the  degree  of  heat.  Does  the 
Simpson  process  substantially  embrace  these  proportions  and 
this  degree  of  heat  ?  If  it  does,  then  it  is  an  infringement  of 
the  plaintiffs'  rights. 

The  defendant  denies  that  the  Simpson  process  does  em- 
brace all  these  proportions,  as  effective  agents  or  active  forces 
in  accomplishing  the  work  of  vulcanization.  In  support  of 
this  denial,  he  has  adduced  affidavits  of  distinguished  chem- 
ists, who  give  a  delineation  of  the  elements  which  enter  into 
Simpson's  mixture  and  produce  his  vulcanite.  It  will  be  suf- 
ficient, in  this  place,  to  refer  to  the  affidavit  of  Professor 
Seely,  as  that  contains  all  the  materials  of  the  defence  to  this 
motion.  Professor  Seely  says,  that  the  substances  used  by 
Simpson  in  the  preparation  of  his  hard  inibber,  are  sulphur, 
gum-benzoin,  oil,  and  common  rubber,  and  that  his  manner 
of  using  these  substances,  as  set  forth  in  his  patent,  is  as  fol- 
lows :  He  mixes  two  ounces  of  benzoin  with  sixteen  ounces 
of  sulphur,  and  to  sixteen  ounces  of  this  mixture  he  adds  one 
quart  of  linseed  oil.  This  mixture  of  sulphur,  benzoin,  and 
oil  is  then  subjected  to  the  proper  degree  of  heat,  and  the  re- 
sult is  the  substance  which  he  calls  his  vulcanizing  compound. 
To  make  hard  rubber,  or  vulcanite,  he  takes  from  ten  to  four- 
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teen  ounces  of  this  compound  and  one  ponnd  of  rubber,  and 
thoroughly  mixes  them,  by  grinding  between  warm  rolls.  He 
then  subjects  this  mixture  of  rubber  and  vulcanizing,  com- 
pound to  a  heat  of  320°  Fahrenheit.  The  result  is  a  vul- 
canite. 

Without  rehearsing  the  details  of  the  analysis  presented 
by  Professor  Seely,  it  may  be  stated,  that  the  quantity  of  this 
compound  which  is  necessary  to  perfectly  vulcanize  one 
pound  of  rubber,  contains,  in  some  form,  not  much  less  (to 
use  the  language  of  Goodyear's  specification)  than  four 
ounces  of  sulphur.  In  other  words,  this  amount  of  sulphur 
goes  into  this  quantity  of  the  compound,  and  forms  one  of  its 
original  elements.  About  half  of  this  sulphur  chemically 
combines  with  the  oil,  and  forms  what  Professor  Seely  calls 
vulcanized  oil,  and  the  other  half  exists,  in  the  mass  of  vul- 
canized oil,  in  the  form  of  free  sulphur.  Yulcanized  oil 
alone,  when  mixed  with  rubber,  will  not  vulcanize  the  latter, 
according  to  the  evidence  before  me.  Professor  Seely  says : 
^^  The  effect  of  vulcanized  oil,  on  mixing  and  heating  with 
rubber,'is  not  at  all  chemical.  The  rubber  does  not,  in  any 
chemical  sense,  become  vulcanized.  Whatever  advantage 
there  be  in  the  use  of  vulcanized  oil  with  rubber,  must 
be  wholly  due  to  physical  and  molecular  causes,  and  cannot 
be  accounted  for  on  any  theory  of  vulcanization  based  on 
Qoodyear's  processes.  A  quantity  of  vulcanized  oil  contain- 
ing four,  or  even  sixteen,  ounces  of  sulphur,  may  be  mixed 
and  heated  with  one  pound  of  rubber,  and  not  an  atom  of 
Goodyear's  hard  rubber  can  be  produced."  He  then  goes  on 
to  say :  "  Simpson's  compound  is  composed  of  vulcanized  oil 
and  free  sulphur.  When  the  compound  is  rolled  and  heated 
with  rubber,  the  free  sulphur,  no  doubt,  acts  upon  the, rubber 
with  its  frJl  efficiency ;  and,  in  estimating  the  vulcanizing,  or 
hardening,  properties  of  the  compound,  the  value  of  the  free 
sulphur,  if  any,  must  be  conceded.  It  is,  therefore,  necessary 
to  compute  the  amoimt  of  free  sulphur  in  Simpson's  com- 
pound." This  computation  he  then  proceeds  to  make,  and 
the  result  is,  as  I  have  stated — one-half  of  the  sulphur  is 
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combined  with  the  oil  chemically,  and  the  other  half  remains 
free,  or,  as  Professor  Silliman  expresses  it,  is  "  entangled  in 
the  mass  of  this  compound."  Professor  Seely  says,  of  this 
compound :  "  The  free  or  effective  sulphur  is  exactly  one-half 
of  the  whole  contents  of  sulphur."  What  part  the  benzoin 
plays  in  the  compound  does  not  appear  from  the  evidemce. 
But  I  gather,  from  Simpson's  specification,  that  "  its  vaporiz- 
ing qualities  more  perfectly  expel  the  fumes  of  the  sulphur, 
as  well  as  the  odor,  from  the  oil,  and  render  the  compound 
nearly,  if  not  perfectly,  odorless."  In  the  performance  of 
this  office,  it  may  be  an  improvement  on  Goodyear's 
process. 

It  is  conceded,  then,  that  vulcanized  oil  (oil  and  sulphur 
chemically  combined)  will  not  produce,  when  mixed  with 
rubber  and  heated,  vulcanite.  There  is  no  proof  that  the 
benzoin  renders  the  vulcanized  oil  any  more  effective  as  a 
vulcanizing  agent.  It  is  equally  conceded,  by  the  defend- 
ant's evidence,  that  the  quantity  of  free  sulphur  in  Simpson's 
compound  cannot  alone  vulcanize.  It  is  asserted  that  the  vul- 
canized oil,  and  the  free  sulphur  scattered  through  it,  ^o  suc- 
cessfully vulcanize,  whenever  the  mass  of  compound  applied 
to  one  pound  of  rubber  contains,  in  the  whole,  not  much  less 
than  four  ounces  of  sulphur  in  all,  free  and  combined.  Such 
a  proportion  of  the  mass  to  the  pound  of  rubber  is  necessary  to 
comply  with  the  conditions  of  Simpson's  patent.  We  have, 
then,  Goodyear's  invention,  which  consists  in  combining  not 
much  less  than  four  ounces  of  sulphur,  with  one  pound  of  rubber^ 
and  submitting  the  same  to  not  much  less  than  260^  to  275^ 
of  heat,  Fahrenheit's  scale.  We  have  Simpson's  process, 
which  consists  in  combining  not  much  less  than  four  ounces 
of  sulphur,  with  one  pound  of  rubber,  and  subjecting  the 
same  to  a  heat  of  320°,  Fahrenheit's  scale.  The  distinction 
which  is  sought  to  be  made  between  these  two  compositions, 
or  processes,  is  founded  upon  the  claim  that,  in  Simpson's, 
one-half  of  the  sulphur  is  first  chemically  combined  with  oil,, 
forming  a  new  substance  termed  vulcanized  oil,  and,  while 
there,  though  acting  in  the  same  mass  with  the  remaining 


NOVEMBER.  1868.  283 


Goodyear  v.  Rust. 


half  of  the  Bnlphur,  as  an  auxiliary  vulcanizing  agent,  acts  in 
a  different  way  from  the  free  sulphur  itself.  In  other  words, 
half  the  quantity  of  snlphnr  necessary  to  vulcanize  under 
Goodyear's  process,  has  disappeared,  and  exists  no  longer, 
except  as  it  is  represented  in  a  new  chemical  substance  called 
vulcanized  oil.  The  other  half  remains.  But  neither  the 
half  that  remains,  nor  any  quantity  of  the  new  agent,  can 
alone  vulcanize..  Tet  the  two,  acting  together,  at  once  per- 
form this  important  office,  and  produce  the  same  result  as 
Goodyear's  combination. 

I  have  said  that  it  appears,  from  the  evidence,  that  the 
chemiccbOy  combined  elements  of  the  compound  of  Simpson 
will  not  alone,  when  mixed  with  rubber,  and  heated,  produce 
vulcanite.  I  infer  this  from  the  language  already  cited  from 
Professor  Seely's  affidavit,  where  he  says :  "  A  quantity  of 
vulcanized  oil  containing  four,  or  even  sixteen,  ounces  of  sul- 
phur may  be  mixed  and  heated,  with  one  pound  of  rubber, 
and  not  an  atom  of  Goodyear's  hard  rubber  can  be  produced. 
Simpson's  compound  is  composed  of  vulcanized  oil  and  fi^e 
sulphur."  I  have  not  failed  to  notice  that  the  language  is, 
that  the  vulcanized  oil,  in  combination  with  the  rubber,  will 
not  produce  "  an  atom  of  Ooodyea/r^s  hard  rubber."  But,  as 
the  whole  scope  and  direction  of  the  defence  are  aimed  at 
establishing  a  distinction  between  the  processes^  and  not  be- 
tween iiie  produotSy  I  can  come  to  no  other  conclusion  than 
that  the  compound  alone,  if  destitute  of  free  sulphur,  would 
not,  when  mixed  with  rubber,  perform  the  office  of  vulcaniza- 
tion. It  is  true,  that  the  compoimd,  when  made  according  to 
the  patent  of  Simpson,  always  contains  one-half  of  the  sul- 
phur in  a  free  state,  but  it  is  agreed,  on  all  hands,  that  this 
amount  of  free  sulphur  alone  will  not  vulcanize.  So  the  evi- 
dence, in  whatever  light  we  view  it,  proves  that  that  portion 
of  the  compoimd  which  contains  the  elements  in  chemical 
combination  is  powerless,  without  the  aid  of  the  uncombined 
free  sulphur,  which  is  scattered  through  the  pores  of  the  com- 
bined mass. 

Now,  it  may  be  asked,  how  do  these  two  agents,  namely, 
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yiilcamzed  oil  and  free  sulphur,  perform,  by  their  united 
forces,  the  work  of  vulcanization  ?  No  part  of  this  work  is  as- 
signed, by  the  evidence,  to  the  benzoin.  It  cannot  be  done  by  the 
chemically  combined  oil  and  sulphur  alone.  It  cannot  be  done 
by  the  free  sulphur  alone.  The  latter,  to  the  extent  of  its 
effective  power,  for  all  that  appears  in  this  case,  works  in  the 
'  same  way  that  it  does  in  Goodyear's  process.  The  effect  of 
*  the  former,  (oil  and  sulphur  chemically  combined,)  Professor 
Seely  says,  is  not  chemical,  but  "must  be  due  wholly  to 
physical  and  molecular  causes."  But,  whether  the  auxiliary 
vulcanizing  force,  whatever  it  is,  exerted  by  the  chemically 
combined  oil  and  sulphur,  is  supplied  by  the  latter  or  not, 
does  not  appear  by  the  proof.  From  what  has  long  been 
known,  however,  of  the  vulcanizing  power  of  sulphur,  when 
mixed  with  rubber,  and  heated,  that  agent,  though  combined 
with  another  substance,  would  naturally  be  looked  to  as  the 
seat  of  this  force.  It  may  be  true  that,  as  Professor  Seely 
says,  the  effect  of  vulcanized  oil,  in  hardening  rubber,  is  due 
not  to  chemical,  but  "  to  physical  and  molecular  causes."  Of 
the  nature  or  significance  of  this  distinction,  in  the  scientific 
sense,  I  do  not  presume  to  speak.  But  I  do  not  see  how  this 
fact  avoids  Goodyear's  patent.  I  do  not  find,  in  his  specifica- 
tion, any  evidence  that  he  rested  his  invention  upon  any  such 
nice  scientific  distinction,  or  that  he  limited  his  claim  to  sul- 
phur, when  working  through  chemical,  as  distinguished  from 
physical  or  molecular  laws.  If  the  validity  of  his  patent 
rests  upon  such  a  scientific  problem  as  this,  I  think  its  solu- 
tion should,  in  the  present  case,  be  left  to  final  hearing.  The 
suggestion  of  such  a  problem,  in  ex  parte  affidavits,  at  a  very 
late  stage  of  a  series  of  protracted  litigations,  in  which  every 
other  defence  has  thus  iB,r  failed,  is  not  a  valid  answer  to  this 
motion. 

There  can  be  no  question  that  Simpson  uses  a  degree  of 
heat  within  the  scope  of  Goodyear's  patent. 
Let  an  injunction  issue. 
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Simon  Db  Yisser,  Keceiveb,  &g. 

vs, 
Wyllts  Blackstone  and  others.    In  Equtty. 

4. 

When  a  reoeirer,  appointed  by  this  Court,  is  Tested  with  the  title  to,  and  pos- 
session of,  real  estate,  as  snch  receiyer,  his  possession  is  the  possession  of  this 
Court,  and  any  attempt  to  disturb  such  possession  by  proceedings  subse- 
qaently  instituted  in  a  State  Court,  or  otherwise,  without  first  obtaining  the 
leare  of  this  Court,  is  a  contempt  of  this  Court. 

Where  a  receiyer  appointed  by  this  Court  brought  a  suit  in  equity,  in  this  Court, 
agunst  persons  who  claimed  to  haye  pre-existing  liens  on  real  estate,  of  which 
such  receiyer  was  in  possession  by  yirtue  of  his  trust,  to  haye  the  rights  of 
snch  defendants,  in  respect  of  such  liens,  determined  by  this  Court,  and,  if  ad- 
judicated in  their  fayor,  paid  out  of  the  proceeds  of  the  sale  of  such  real  estate 
by  the  receiyer,  this  Court  made  an  inttelocutory  order  requiring  the  defend- 
ants to  release  their  liens,  and  setting  apart,  to  be  paid  into  this  Court,  out  of 
the  proceeds  of  the  sale  to  be  made  of  such  real  estate  by  the  receiyer,  a  suf- 
ficient sum  to  discharge  such  liens,  with  the  costs  of  the  suit,  and  tender  cent. 
in  addition,  to  be  held  as  a  fund  applicable  to  the  payment  of  such  liens,  if 
they  should  be  established  by  the  decree  of  this  Court  to  be  prior  in  right  to 
the  claims  of  the  plaintLff. 

.  (Before  Blatchfobd,  J.,  Southern  District  of  New  Tork,  Noyember  9th,  1868.) 

The  plaintiff  was  appointed,  by  a  decree  made  by  this 
Court  on  the  19th  of  June,  1868,  in  a  snit  in  equity,  brought 
by  James  Drake  and  others  against  Francis  Ooodridge,  as 
survivor,  &c.,  and  others,  receiver  of  certain  real  estate,  the 
title  to  which  was  conveyed  to  him,  under  said  decree,  on  the 
26th  of  June,  1868.  The  defendants  in  this  suit  were  four 
several  parties  who  claimed  to  have  separate  mechanics'  liens 
on  said  real  estate,  which  attached  prior  to  the  accruing  of  the 
plaintiff's  title  as  receiver.  Subsequently  to  the  accruing  of 
of  the  receiver's  title,  one^of  those  four  parties  instituted  legal 
proceedings  in  the  Court  of  Common  Pleas  for  the  city  and 
coimty  of  New  Tork,  to  enforce  and  foreclose  his  lien.  The 
bill  prayed  that  the  plaintiff's  title  might  be  decreed  to  be 
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prior  in  point  of  time,  and  superior  in  right  and  equity  to  the 
liens  claimed  by  the  defendants ;  that  the  defendants  might 
release  their  liens  to  the  plaintiff;  and  that  an  interlocutary 
order  might  be  made  directing  the  execution  of  such  releases 
within  some  short  day,  to  the  end  that  the  plaintiff  might 
proceed,  as  receiver,  to  sell  the  real  estate,  and  bring  the  pro- 
ceeds into  this  Court,  and  have  leave  to  withdraw  all  of  the 
same  for  the  purposes  of  his  trust,  esyept  so  much  thereof  as 
should  be  necessary  to  protect  the  defendants  until  the  final 
decision  in  this  cause.  The  plaintiff  now  moved  for  the 
granting  of  such  interlocutory  order. 

Edwin  W.  StouffhtoHy  for  the  plaintiff. 

Comdius  J.  De  Witty  Moses  B,  Maclayy  cmd  WUMa/m  T. 
Chraffy  for  the  defendants. 

Blatohford,  J.  The  plaintiff,  having  been  appointed 
receiver  by  this  Court,  and  having  become  folly  vested  with 
the  title  to,  and  possession  of,  the  real  estate  in  question,  on 
the  26th  of  June,  1868,  his  possession  is  the  possession  of  this 
Court,  and  any  attempt  to  disturb  such  possession  by  proceed- 
ings, on  the  part  of  the  defendants  in  this  suit,  in  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York  or  oth- 
erwise, without  first  obtaining  the  leave  of  this  Court,  is  a 
contempt  of  this  Court.  By  the  final  decree  made  in  the 
cause  in  which  the  receiver  was  appointed,  he  is  directed  to 
seE  the  real  estate  and  bring  the  proceeds  into  this  Court. 
The  defendants  commenced  the  proceedings  to  enforce  their 
mechanics'  liens  in  September,  1868.  They  claim  that  their 
liens  attached  in  November  and  December,  1867,  and  are  su- 
perior to  the  rights  of  the  plaintiffs  in  the  suit  in  which  the 
receiver  was  appointed.  Those  plaintiffs  and  the  receiver 
dispute  this  claim.  Still,  whatever  rights  the  defendants 
have,  as  against  the  rights  and  possession  of  the  receiver,  their 
claims  are,  at  most,  pre-existing  liens  on  the  real  estate.  They 
are  now  brought  into  this  Court  by  this  suit,  which  is  instituted 
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in  behalf  of  the  plamtiffs  in  the  suit  in  which  the  receiver 
was  appointed,  and  in  aid  of  that  suit.     The  object  of  this 
suit  is,  in  substance,  to  have  the  rights  of  the  defendants,  in 
respect  of  .the  liens  set  up  by  them,  determined  by  this  Court, 
and,  if  adjudicated  in  their  favor,  paid  out  of  the  proceeds  of 
the  sale  of  the  real  estate  by  the  receiver,  thus  substituting, 
so  far  as  those  liens  are  concerned,  the  fund  in  Court  realized 
from  the  sale  of  the  real  estate,  in  place  of  the  real  estate 
itself.     This  Court,  sitting  in  equity,  having  the  parties  be- 
fore it  and  the  fund  in  its  hands,  will  administer  the  fond 
according  to  the  rights  of  the  parties,  and  will  give  to  the 
defendants  all  the  rights  against  the  fund  which  they  could, 
under  any  circumstances,  have  against  th,e  real  estate.    These 
doctrines  are  fully  laid  down  in  the  opinion  of  the  Supreme 
Court,  delivered  by  Mr.  Justice  Nelson,  in  the  case  of  Wis- 
waiZ  V.  Sampson,  (14  Soward,  52.)    The  plaintiff  is  entitled 
to  such  relief  as  will  enable  him  to  sell  the  real  estate  free 
from  the  liens  claimed  by  the  defendants,  and  to  have. so 
much  of  the  proceeds  as  shall  be  sufficient  to  pay  the  de- 
fendants' claims,  if  established,  set  apart  to  represent  the  real 
estate.    An  order  will  be  entered,  providing  that  the  defend- 
ants bring  into  this  Court,  and  file  with  the  clerk  thereof  prior 
to  a  day  to  be  named,  a  sworn  statement  of  the  amount  of 
their  respective  alleged  liens  upon  the  said  real  estate ;  that, 
at  the  time  of  filing  such  statement,  they  respectively  deliver 
to  such  clerk  releases  executed  by  them,  in  the  form  to  be 
annexed  to  such  order,  releasing  all  liens  which  they  have  or 
claim  on  said  real  estate;  that  the  plaintiff  then  proceed  to 
sell  said  real  estate,  according  to  the  terms  of  his  trust  as 
receiver ;  that  the  purchasers  thereof  pay  to  the  clerk  of  this 
court,  out  of  the  purchase  money  thereof,  such  sum  as  shall 
cover  the  amount  of  said  alleged  liens  in  the  aggregate,  with 
the  costs  of  this  suit,  with  the  addition  of  ten^^;*  cent,  there- 
to, to  abide  the  event  of  this  suit,  and  to  be  held  as  a  fond 
applicable  to  the  payment  of  said  alleged  liens,  and  to  be  so 
applied  in  case  this  Court  shall  decree  that  the  same  ought  to 
be  so  applied ;  that  the  rights  of  the  defendants  to  said  fund 
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shall  be  and  remain  the  same  as  they  now  are  or  wonld  be  to 
said  real  estate  if  such  sale  were  not  made,  and  if  proceedings 
to  enforce  and  foreclose  such  alleged  liens  were  taken  and  pros- 
ecuted according  to  the  statutes  of  the  State  of  New  York ; 
that,  on  receiving  such  amount  of  such  purchase  money,  the 
said  clerk  complete  the  releases,  by  inserting  therein,  as  the 
releasees,  the  names  of  the  purchasers  of  the  premises,  and 
deliver  the  releases,  so  completed,  to  such  purchasers ;  and 
that  he  then  deposit  the  sum  of  money  so  received  by  him  with 
the  United  States  Trust  Company,  on  interest,  to  abide  the 
further  order  of  this  Court. 


The  Syracuse. 


A  steamboat  was  held  in  fault,  in  this  case,  for  ronning  at  too  high  a  rate  of 
speed  through  a  crowd  of  veasels,  in  the  night  time,  the  lights  of  such  yessels 
being  seen  by  her. 

The  practice  of  taking  down  by  qnestions  and  answers,  and  not  by  way  of  nar- 
ratiye,  the  testimony  given  trt  va  voce,  in  open  Court,  in  Admiralty  suits,  repro- 
bated. 

Rules,  on  that  subject,  made  by  the  Circuit  and  District  Courts  of  this  District. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  2(Hih,  186S.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owner  of  the  steamboat  Eip  Yan  Winkle  against  the  steam- 
boat Syracuse,  to  recover  for  the  damages  caused  to  the 
former  vessel,  by  a  collision  which  occurred,  on  the  Hudson 
river,  between  one  and  two  o'clock,  A.  M.,  on  the  16th  of 
May,  1866,  opposite  the  buoy  on  the  west  bank  of  Percy's 
Eeach,  near  the  city  of  Hudson,  between  the  Kip  Van  Win- 
kle and  a  barge  that  was  in  tow  of  and  lashed  to  the  port  side 
of  the  Syracuse.  The  collision  took  place  while  the  Rip  Van 
Winkle  was  running  diagonally  across  the  river  from  its 
western  shore  to  its  eastern  shore,  she  being  bound  up  the 
river,  and  the  Syracuse  being  bound  down.  The  District  Court 
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decreed  for  the  libellant,  and  the  claimants  appealed  to  this 
Court. 

Dennis  McMahon^  for  the  libellant. 

JSrastus  C.  Benedict  and  Robert  D.  Benedict^  for  the 
claimants. 

Nelson,  J,  after  holding,  that,  on  the  proofs,  the  libel- 
lant had  failed  to  sustain  his  position  that  the  Syracuse  caused 
the  collision  by  suddenly  altering  her  course,  said :  The  proofs 
show  that  the  Rip  Van  "Winkle  was  clearly  in  fault  in  keep- 
ing up  her  high  rate  of  speed  while  crossing  the  river  at  this 
reach,  in  the  midst  of  the  vessels  which  at  this  time  occupied 
it.  There  were  two  tugs,  with  tows,  on  the  western  side, 
and  one  nearly  opposite,  on  the  eastern  side.  The  morning 
was  somewhat  dark,  with  occasional  starlight ;  and  one  of  the 
pilots  on  board  of  the  Rip  Van  Winkle  says,  that,  when  he 
first  saw  the  lights,  it  appeared  as  if  the  river  was  filled  with 
vessels,  and  that  they  became  the  subject  of  conversation  be- 
tween him  and  the  other  pilot.  And  yet  the  pilot  who  was 
in  charge  of  the  navigation  of  Rip  Van  Winkle,  admits  that 
he  did  not  slacken  his  speed,  but  crossed  among  these  vessels 
at  his  usual  rate.    That  rate  was  seventeen  miles  an  hour. 

I  cannot  avoid  referring  to  the  confused  and  painfully  te- 
dious mode  of  taking  the  evidence  in  this  case,' by  questions 
and  answers,  and  not  by  way  of  narrative.  The  folios  are 
fourfold  in  number  what  they  would  otherwise  have  been, 
and  the  surplus  is  worse  than  useless.  I  trust  that  this  most 
inconvenient  and  embarrassing  mode  of  taking  testimony  will 
be  corrected  by  the  rules  recently  adopted  on  the  subject  by 
the  Circuit  and  District  Courts.*     These  observations  are 

*  The  following  are  the  Rules  referred  to : 

Circmt  Court  BuU,  November  11th,  1868.  On  the  hearing,  in  this  Court,  of 
an  appeal  from  the  District  Court,  on  any  record  which  shaU  hereafter  be  trans- 
mitted  from  the  District  Court,  no  statement  or  report  found  in  such  record,  of 
any  testimony  giyen  viva  voce,  in  open  Court,  in  the  District  Court,  will  he  con- 
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not  intended  to  apply  any  more  to  the  prepent  case  than  to 
most  of  the  appeals  which  have  come  before  me  for  some  time 
past. 

The  decree  below  is  reversed,  and  a  decree  will  be  entered 
dismissing  the  libel. 


sidered  by  this  Court  as  eyidence,  unless  such  testimony  shall  appear,  on  its 
face,  to  haye  been  taken  down  In  the  same  manner  as  in  jury  trials  in  common 
law  issues,  and  not  verbatim,  as  in  depositions  de  betie  esse, 

Di8tnct  Court  Rv^,  November  llih,  1868.  •  The  clerk  of  this  Court,  in  mak- 
ing up  the  record  to  be  transmitted  to  the  Circuit  Court,  on  an  appeal,  in  pur- 
suance of  Rule  No.  68,  adopted  by  the  Supreme  Court,  at  the  December  term, 
1864,  as  one  of  the  rules  for  regulating  proceedings  in  Admiralty,  shall  not  in- 
clude in  such  record,  as  any  portion  of  the  testimony  on  the  part  of  any  party, 
any  statement  or  report  of  any  testimony  giyen  viva  voce  in  open  Court,  unless 
such  testimony  shall  haye  been  taken  down  in  accordance  with  Rules  124  and 
126  of  this  Court,  and  shall  haye  become  the  true  minutes  of  such  testimony,  in 
accordance  with  Rules  124.  125,  126,  and  127  of  this  Court;  and  no  consent  of 
parties  shall  be  of  any  ayail  to  dispense  with  or  yary  so  much  of  said  Rules  124 
and  126  as  requires  such  viva  voce  testimony  giyen  in  open  Court,  to  be  taken 
down  in  the  same  manner  as  in  jury  trials  in  common.law  issues,  and  not  verba- 
tim, as  in  depositions  de  bene  ease.  Wheneyer  such  testimony  shall  be  taken 
down  by  the  clerk,  the  legal  fees  chargeable  by  him  therefor,  shall  be  taxable  as 
part  of  the  costs  in  the  cause. 

Bule  124.  When  either  party  shall  require  viva  voce  testimony  giyen  in 
open  Court,  to  be  taken  down  by  the  clerk,  pursuant  to  the  Act  of  Congress,  it 
shall  be  taken  in  the  same  manner  as  in  jury  trials  on  common  law  issues,  and 
not  verbatim,  as  in  depositions  de  bene  esse, 

Bute  126.  The  notes  of  the  judge  may,  by  assent  of  parties,  be  used  as  if 
taken  down  by  .the  clerk. 

Bide  126.  Either  party  desiring  to  diminish,  yary,  or  enlarge  the  minutes 
of  proofs  taken  by  the  clerk  or  judge,  may,  within  two  days  after  the  trial,  serye 
a  statement  of  proofs  on  the  proctor  of  the  opposite  party,  and  such  statement, 
if  assented  to,  or,4f  no  amendments  are  proposed  thereto,  within  two  days  there- 
after, by  such  proctor,  shall  be  regarded  the  true  minutes  of  the  testimony  giyen, 
and  the  notes  of  the  judge  or  clerk  be  corrected  in  conformity  thereto. 

Bide  127.  If  amendments  are  proposed,  and  the  parties  do  not  agree  therein, 
the  statements  and  amendments  shall  be  forthwith  referred  to  the  judge,  and  he 
shall  settle  or  determine  how  the  facts  are,  and  the  statement  thus  settled  or  ad- 
justed, shall  be  filed  as  the  true  minutes  of  the  testimony  ^yen. 
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Where  a  policy  of  insurance,  against  loss  or  damage  by  fire  to  a  vessel,  contained 
a  provision  that  the  insurers  should  not  be  bound  to  pay  until  proper  proofs 
of  loss  had  been  presented  to  them,  and  also  a  provision  that  no  suit  should 
be  brought  on  the  policy  until  after  sixty  days  from  the  presentation  of  such 
proofs,  and. the  insurers,  after  notice  of  a  loss,  inquired  into  the  circumstances, 
and  then,  before  the  plaintiffs  were  bound  to  present  proofs  of  loss,  denied  all 
liability  under  the  policy,  and  refused  to  pay  the  loss,  on  the  ground  that  the 
loss  was  the  result  of  a  marine,  and  not  of  a  fire,  peril,  and  no  proofs  of  loss 
were  presented,  and  a  suit  was  brought  on  the  policy  before  the  expiration  of 
mxty  days  from  such  refusal  to  pay:  ffeld,  that  the  insurers  had  thereby 
waived  the  proofs  of  loss,  and  also  the  benefit  of  the  provision  in  regard  to  the 
sixty  days. 

Where  a  steam  vessel,  insured  against  loss  or  damage  by  fire,  was  damaged  by 
a  collision,  so  that  the  water  rose  to  her  fiimaces,  and  forced  the  fire  out,  and 
she  was  thereby  set  on  fire,  and,  after  burning  for  some  time,  she  sank :  Held, 
that  the  insurers  were  liable,  on  the  policy,  only  for  such^loss  as  naturally  and 
necessarily  resulted  from  the  fire. 

The  rule  of  damages,  in  such  a  case,  stated. 

(Before  Nelson  and  SmpMAir,  JJ.,  Connecticut,  November  24th,  1868.) 

This  was  an  action  at  law,  founded  upon  a  policy  of  insurance 
against  loss  or  damage  by  fire.  The  case  was  tried  before 
Shipman,  J.j  and  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiffs.  The  defendants  now  moved  ^for  a  new  trial,  on  the 
ground  of  alleged  misdirection  by  the  Court,  in  its  charge  to 
the  jury.  The  policy  was  for  $5,000,  and  was  issued  by  the 
defendants.  The  subject  insured  was  the  steamer  City  of 
Norwich,  owned  by  the  plaintiffs,  and  running  between  Nor- 
wich, Connecticut,  and  the  city  of  New  York,  through  Long 
Island  Sound.  On  the  morning  of  the  18th  of  April,  1866, 
while  on  her  regular  trip  to  New  York,  she  met  with  a  disas- 
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ter,  out  of  which  the  claim  for  indemnity  set  up  in  this  suit 
arose. 

At  the  trial,  the  plaintiffs,  after  proof  of  ownership,  gave 
evidence  tending  to  prove,  that,  on  the  trip  named,  the  steamer 
came  in  collision  with  a  schooner ;  that  the  stem  of  the  latter 
cut  her  down  below  the  water  line  on  the  port  side,  forward 
of  her  boiler,  making  a  large  breach  in  her ;  that  through  this 
breach  she  commenced  taking  in  water,  and  was  rapidly  fill- 
ing; that,  in  ten  or  fifteen  minutes  after  she  was  struck,  a  fire 
broke  out  on  board,  caused  by  the  water,  which  flowed  into 
the  breach  made  by  the  collision,  rising  to  the  ftimaees, 
and  blowing  the  fire  out  upon  the  surrounding  wood-work^ 
which  made  rapid  progress,  and  soon  enveloped  her  upper 
works  in  flames ;  that,  in  half  or  three-quarters  of  an  hour 
after,  she  sank  in  twenty  fathoms  of  water,  going  down  bow 
foremost,  ending  completely  over  in  her  descent,  and  ^nally 
resting  on  the  bottom  with  her  keel  up ;  that  she  was  after- 
ward raised,  taken  to  New  York,  and  repaired  by  the  plaint- 
iffs ;  that  she  was  damaged,  in  all,  to  the  extent  of  $84,000 ; 
that,  of  this  amount,  $69,000  was  the  natural,  necessary,  and 
inevitable  consequence  of  the  fire ;  that  $16,000,  and  no  more, 
was  chargeable  to  the  marine  disaster ;  that,  though,  from  the 
breach  caused  by  the  collision,  she  was  rapidly  filling  with 
water,  yet,  but  for  the  fire,  she  would  have  settled  down  only 
to  her  promenade  deck,  and  would  not  have  gone  to  the  bot- 
tom ;  that,  in  this  condition,  she  could  easily  have  been  towed 
to  a  place  of  safety,  discharged  of  her  water,  the  breach  in 
her  side  repaired,  for  a  sum  not  exceeding  $6,000,  and  all  the 
rest  of  the  damage  repaired,  and  the  boat  restored  to  her 
former  condition,  for  a  sum  not  exceeding  $10,000  in  addition, 
including  towage,  but  the  fire  burnt  off  her  light  upper 
works,  entirely  consuming  a  portion  of  them,  liberated  her 
light  freight,  (which  was  stowed  imder  her  promenade  deck, 
on  her  main  deck,  and  entirely  housed  in  at  the  sides,)  so  that 
it  floated  off;  and  that  thus  her  floating  capacity  was  reduced 
to  such  an  extent  that  she  finally  went  down.  This  evidence, 
tending  to  prove  that  the   steamer  would  have  fioated  or 
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swum,  after  and  notwithstanding  the  injury  she  received  by 
the  collision,  had  no  fire  intervened,  was  from  the  testimony 
of  nautical  men,  who  testified  that  they  were  practically  ac- 
quainted with  steamers  of  this  character,  and  from  a  civil  and 
mechanical  engineer,  who  testified  that  he  was  well  versed  in 
his  profession,  and  that  he  had  made  fall  and  elaborate  esti- 
mates of  the  materials  and  equipments  of  the  boat  and  her 
cargo,  upon  data  submitted  to  him  by  the^  plaintiffs,  with 
special  reference  to  the  question,  whether,  or  not,  if  simply 
filled  with  water,  she  would  have  sunk  to  the  bottom,  or  only 
have  settled  to  her  upper  or  promenade  deck,  and  still  have 
floated  or  swum.  The  evidence  tending  to  prove  the  time 
when  the  fire  first  broke  out,  the  extent  of  the  confiagration 
before  the  vessel  sank,  the  length  of  time  she  floated  after  the 
commencement  of  the  fire,  and  the  other  circumstances  at- 
tending the  fire,  was  mainly  from  eye-witnesses.  There  was 
also  evidence  to  prove  that  the  plaintiffs  paid  for  raising  the 
steamer  $22,500,  and  th&t  this  was  the  precise  value  of  the 
wreck,  when  raised.  It  was  ftirther  in  proof  that  it  actually 
cost  over  $40,000  to  raise  the  wreck.  The  plaintiffs  also 
offered  evidence  to  prove  that,  after  the  loss,  and  after  the 
wreck  was  raised,  and  in  a  situation  to  be  examined,  she  was 
examined  by  the  defendants  before  they  declined  to  pay  the 
loss.  The  defendants  offered  no  testimony  on  the  trial,  nor 
did  they  take  any  exceptions  to  the  rulings  of  the  Court  on  the 
admission  of  evidence,  except  to  the  following  question,  put  by 
the  plaintiffs  to  the  agent  of  the  wrecking  company  which  raised 
the  sunken  steamer :  "  What  did  the  steamboat  company  (the 
plaintiffs)  pay  you  for  raising  the  boat?"  To  this  question 
the  defendants  objected.  The  Court  overruled  the  objec- 
tion, and  admitted  the  evidence,  to  which  ruling  the  de- 
fendants excepted.  The  plaintiffs  offered  evidence  to  prove 
the  value  of  the  steamer  before  the  collision,  to  which  the 
defendants  objected,  and  the  Court  thereupon  excluded  the 
evidence. 

At  the  conclusion  of  the  evidence,  the  defendants  re- 
quested .  the  Court  to  charge  the  jury  as  follows :  (1.)  The 
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insnrance  effected  in  this  case  was  against  loss  or  dajnage  hj 
fire.     The  insurers  took  upon  themselves  no  risk  whatever, 
and  are  not  liable  for  any  loss,  the  efficient  cause  of  which 
was  a  marine  disaster ; .  (2.)  In  case  of  the  concurrence  of 
different  perils,  to  one  of  which  it  is  necessary  to  attribute 
the  loss,  it  is  to  be  attributed  to  the  efficient  predominating 
peril,  whether  it  is,  or  is  not,  in  activity  at  the  consummation 
of  the  disaster  ;.(3.)  If,  therefore,  the  jury  shall  find  that  the 
fire  was  simply  the  result  of  a  marine  disaster,  and  that  that 
disaster,  to  wit,  the  collision,  was  the  efficient  predominating 
cause  of  the  loss,  then  they  are  to  regard  the  fire  simply  as 
incident  to  the  marine  disaster,  and  the  insurers  against  fire 
alone  will  not  be  liable ;  (4.)  If  the  jury  could,  in  any  event, 
consider  the  burning  as  a  risk  within  the  terms  of  the  policy, 
they  are  bound  to  return  no  greater  damages  than  the  actual 
cash  value  of  the  steamboat  at  the  time  the  fire  happened ; 
and  if  the  jury  shall  find  that,  at  the  time  of  the  breaking 
out  of  the  fire,  the  steamer  had  received  her  death  woimd, 
and  that  she  would  inevitably  have  perished  from  the  col- 
lision, no  damages  are  to  be  assessed  against  the  defendants, 
since  the  fire  would  add  no  loss  to  that  which  was  already 
total ;  (5.)  The  defendants  are  liable  only  for  damages  actual- 
ly proved  to  have  been  caused  by  the  burning.    They  are  not 
liable  for  damages  done  to  the  steamer  in  attempts  to  raise 
her ;  and  the  burden  of  proof  is  on  the  plaintiffs  to  show,  not 
only  that  they  received  some  damage  from  the  burning  of  the 
steamer,  but  also  the  exact  amount  of  that  damage,  separate 
and  apart  from  the  actual  damage  done  by  the  collision,  and 
also  separate  and  apart  from  the  damage  in  various  attempts 
to  raise  her.     K  the  plaintiffs  show  no   such  distinct  and 
definite  loss,  then  they  must  fail  to  recover ;  (6.)  In  no  event 
can  the  defendants  be  liable  for  the  cost  of  raising  the  vessel, 
and  the  jury  are  to  disregard  that  wholly  in  their  calculations ; 
(Y.)  By  the  terms  of  the  policy,  the  defendants  are  not  bound 
to  pay,  until  proper  proofs  of  the  loss  have  been  made  out  and 
presented.     There  is  no  evidence  before  the  jury  that  any  such 
proofs  of  loss  have  ever  been  presented  to  the  company.    The 
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plaintiff^  rely  on  a  waiver  by  the  defendants  of  such  proofs. 
A  waiver  iB  an  intentional  abandonment  of  a  known  right. 
In  order  to  find  a  waiver  in  this  ease,  the  jury  must  find  that 
the  defendants  intentionally  abandoned  all  their  right  to  de- 
mand proofs  of  loss.  In  any  event,  the  defendants  would 
have  sixty  days  after  the  waiver  took  eflfect  to  pay  the  loss ; 
and  a  suit  brought  within  the  sixty  days  is  prematurely 
brought,  and  cannot  be  sustained,  as  a  waiver  would  confer 
no  greater  right  than  would  arise  imder  the  required  proofs ; 
(8.)  The  rule  of  damages  in  the  case  has  been  determined  by 
the  parties  in  their  contract  of  insurance.  That  rule  is,  the 
cash  value  of  the  subject  insured  at  the  time  the  fire  hap- 
pened ;  and,  the  plaintiffs  having  failed  to  show  what  was  the 
cash  value  of  the  steamer  at  such  time,  the  verdict  must  *be 
for  the  defendants ;  (9.)  If  the  jury  shall  find  that  the  fire  was 
the  result  of  the  collision,  they  must  return  a  verdict  for  the 
defendants,  because,  in  such  case,  the  collision  would  be  the 
efiScient  and  predominating  cause  of  loss. 

The  Court  charged  the  jury  as  follows:  "The  contract 
upon  which  this  suit  is  brought  is  one  of  indemnity  against 
loss  or  damage  by  fixe,  on  the  steamer  City  of  Norwich,  owned 
by  the  plaintifiB.  This  contract  was  in  force  before  and  at 
the  time  of  the  fire.  The  plaintiffs  claim  that  they  suffered 
loss  by  the  fire  to  an  amoimt  exceeding  the  entire  insurance 
on  their  boat,  and  that  the  defendants  are  liable  to  them  on 
their  policy.  The  questions  for  the  jury  are,  whether  the 
plaintiffs'  loss  was  the  result  of  the  fire,  and,  if  so,  what  was 
the  extent  of  that  loss.  Before  noticing  the  main  fact  in  con- 
troversy, I  will  dispose  of  two  questions  of  law  raised  by  the 
4efendants,  and  which  rest  upon  undispjiited  facts.  The  de- 
fendants object,  (1.)  That  proofe  of  loss  were  not  furnished 
by  the  plaintiffs,  in  compliance  with  the  condition  to  that  ef- 
fect in  the  policy ;  (2.)  That  the  suit  was  brought  before  any 
right  of  action  had  accrued  imder  the  policy,  sixty  days  not 
having  elapsed,  after  the  alleged  waiver  of  proofs.  As  to  the 
first  question,  it  is  true,  in  fact,  that  no  formal  proofs  of  loss 
were  furnished  in  accordance  with  the  terms  of  the  condition 
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in the  policy.  But  this  point  need  not  trouble  the  jujy.  The 
plaintiffs  gave  the  defendants  proper  and  timely  notice  that 
the  loss  had  occurred,  and  the  latter,  after  examining  the 
wreck,  and  inquiring  into  the  circumstances,  and  before  the 
plaintiffs  were  bound  to  present  proofs  of  loss,  denied  all  lia- 
bility imder  the  policy,  and  refused  to  pay  any  loss  resulting 
from  the  disaster,  on  the  ground  that  it  was  a  loss  by  a  ma- 
rine, and  not  by  a  Are,  peril.  This  denial  of  all  liability  what- 
ever by  the  defendants  was,  in  judgment  of  law,  a  waiver  of 
any  further  proofs  of  loss.  The  second  objection,  that  the 
suit  was  instituted  before  any  right  of  action  had  accrued  by 
the  terms  of  the  policy,  need  not  embarrass  you.  The  de- 
fendants having  denied  all  liability,  and  declined  to  pay,  the 
condition  fixing  the  time  within  which  no  suit  shoidd  be 
brought,  to  wit,  sixty  days  after  proofs  of  loss  should  be  fiir- 
nished,  was  no  longer  binding,  and  the  plaintiffi  could  bring 
their  action  at  once.  The  main  question  for  the  jury  to  de- 
termine is,  whether  the  loss  sustained  by  the  plaintiffs  was 
the  result  of  the  fire ;  in  other  words,  whether  the  damage 
they  claim  was  the  natural,  necessary,  and  inevitable  conse- 
quence of  the  fire.  This  depends  upon  the  condition  of  the 
steamer  after  she  was  struck.  A  short  time  before  the  fire 
broke  out,  she  came  in  collision  with  a  schooner.  The  cir- 
cumstances of  the  collision  are  not  material  here.  According 
to  the  statement  of  several  witnesses,  she  was  cut  through  be- 
low  the  water  line,  immediately  began  to  fill,  in  ten  or  fifteen 
minutes  was  discovered  to  be  on  fire,  and,  in  half  or  three- 
quarters  of  an  hour,  went  to  the  bottom,  ending  over  as  she 
descended,  and  resting  on  the  bottom  with  her  keel  up.  The 
question  is — ^would  ehe  have  gone  to  the  bottom  but  for  the 
fire  ?  This  is  a  vital  question;  and  must  be  decided  by  the  jury 
before  the  plaintiffs  can  recover.  You  will  say,  in  view  of  the 
evidence,  whether  she  would  have  gone  to  the  bottom,  or 
only  have  settled  down  to  her  promenade  deck,  and  remained 
suspended  in  the  water,  but  for  the  effect  produced  by  the  fire. 
K  she  would  not  have  sunk,  but  only  have  settled  in  the  water 
to  the  promenade  deck,  except  for  the  effect  of  the  fire  in  re- 
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ducing  her  floating  capacity,  the  plaintiffs  are  entitled  to  re- 
cover, not  only  damage  for  what  was  actually  consumed,  but 
all  the  damage  which  inevitably  resulted  from  the  burning. 
The  plaintiffs  have  offered  in  evidence  the  opinions  of  nauti- 
cal men  acquainted  with  steamers,  and  of  a  civil  and  mechan- 
ical engineer,  who  testified  that  he  had  made  a  careful  com- 
putation of  the  floating  capacity  of  the  boat  and  her  contents, 
upon  data  submitted  to  him.  These  witnesses  give  it  as  their 
opinion,  that  she  would  not  have  sunk  below  her  promenade 
deck,  had  not  the  fire  consumed  a  portion  of  her  upper  works. 
The  question  is  one  of  fact  for  the  jury.  K  they  find,  upon 
the  evidence,  that  the  boat  would  have  continued  to  float,  so 
that  she  could  have  been  towed  to  a  place  of  safety  had  the 
fire  not  occurred,  they  will  find  a  verdict  for  the  plaintiffs. 
But,  as  I  have  already  intimated,  if  you  find  she  would  have 
gunk  to  the  bottom  from  the  effects  of  the  collision,  and  with- 
out the  intervention  of  the  fire,  the  plaintiffs  cannot  recover. 
The  remaining  questions  relate  to  the  damages.  You  must 
distinguish  between  the  damage  resulting  from  the  collision 
and  that  resulting  from  the  fire ;  and,  in  estimating  the  lat- 
ter, you  will  take  the  boat  in  the  condition  she  was  in  after 
the  collision,  and  before  the  fire  had  commenced  its  work. 
The  plaintiffs  claim,  upon  the  evidence,  that  the  damage  done 
by  the  blow  of  the  schooner  did  not  exceed  $5,000.  To  this 
they  admit  should  be  added  a  sum  not  exceeding  $10,000  to 
get  her  into  port,  free  her  from  water,  and  restore  her  to  as 
good  a  condition  as  she  was  in  before  the  injury.  The  calcu- 
lation is  based  upon  what  they  claim  the  evidence  shows  would 
have  been  the  state  of  things,  had  no  fire  occurred.  These 
two  sums,  amounting  to  $15,000,  the  plaintiffs  insist  is  the 
extent  of  the  damage  resulting  from  the  marine  disaster. 
The  plaintiffs  also  claim  that  the  whole  damage  done  by  the 
collision  and  fire  was  $84,000.  Deducting  the  $15,000,  as 
chargeable  to  the  marine  disaster,  there  remains  $69,000,  as. 
directly  chargeable  to  the  fire.  On  the  accuracy  of  these 
claims  you  are  to  decide,  upon  the  evidence  before  you.  If 
the  defendants  are  liable  at  all,  they  are  liable  for  one-fifteenth 
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of  the  loss  which  the  plaintiffs  suffered  from  the  fire.  To  re- 
peat what  I  have  already  said :  If  the  steamer  would  have 
sunk  to  the  bottom  had  no  fire  broken  out,  the  plaintiffs  can- 
not recover.  On  the  contrary,  if  she  would  have  settled  only 
to  her  promenade  deck,  the  defendants  are  liable  for  one-fif- 
teenth of  the  damage.  The  mode  in  which  the  damages 
should  be  estimated  has  occupied  my  attention.  You  will  re- 
member that  the  Court  excluded  evidence  of  the  value  of  the 
steamer  before  the  collision  took  place,  upon  objection  being 
made  by  the  defendants'  counsel,  as  her  condition  the  mo- 
ment the  fire  took  place  is  the  one  to  be  considered.  The 
plaintiffs'  estimate  of  the  damage  is  based  upon  the  cost  of 
repairing  her  and  restoring  her  to  her  former  condition,  exclu- 
sive of  the  amount  they  admit  as  properly  chargeable  to  the 
collision.  You  will  determine,  upon  the  evidence,  whether, 
in  your  judgment,  the  repairs  that  were  put  upon  her  en- 
hanced her  value  beyond  her  cash  value  before  the  commence- 
ment of  the  fire.  If  they  did,  you  will  deduct  from  the  dam- 
age you  find  proved  a  sum  equal  to  such  increase  of  value. 
If,  on  the  other  hand,  you  find  that  her  restoration  was  only 
to  her  former  condition,  and  did  not  enhance  her  value  beyond 
what  it  was  when  the  fire  commenced  its  work,  you  will,  if 
you  find  for  the  plaintiffs,  give  one-fifteenth  of  the  cost  of  re- 
storing her  to  the  condition  she  was  in  when  the  fire  took 
place. 

"Where  I  have  not  charged  you  in  conformity  with  the 
requests  of  the  defendants,  they  may  consider  their  requests 
denied." 

Charles  Chapman^  Jaines  A,  Hovey  and  JereTrdah  Hal- 
seyy  for  the  plaintiflfe. 

« 

John  T,  Wait,  Townsend  Saudder  and  Oeorge  Pratt,  for 
the  defendants. 

Shipman,  J.  The  disputed  facts,  in  this  case,  lie  within  a 
very  limited  range,  and  were  all  distinctly  submitted  to  the 
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jury.  The  only  matter  now  for  consideration  is,  whether  the 
Oonrt  C5orrectly  instructed  the  jury  on  the  questions  of  law 
applicable  to  the  facts. 

1.  As  to  the  waiver  of  proofs  of  loss.  This  point  was 
raised  on  the  trial,  and,  although  not  insisted  on  upon  the 
argument  of  the  motion,  we  will  notice  it  here.  It  is  con- 
ceded, that  there  were  no  formal  proofs  presented  to  the 
defendants,  as  provided  for  in  the  policy.  But  the  written 
admission  of  the  defendants,  produced  on  the  trial,  conclu- 
sively proves,  that  the  plaintiffi  gave  the  defendants  timely 
and  proper  notice  that  the  loss  had  occurred,  and  that  the  latter, 
after  examining  the  wreck,  and  inquiring  into  the  circum- 
stances, denied  all  liability  under  the  policy,  on  the  ground 
that  the  loss  was  the  result  of  a  marine,  and  not  of  a  fire,  peril. 
This  was  all  done  before  the  time  within  which  .the  plaintiffe 
were,  by  the  terms  of  the  policy,  bound  to  present  the  formal 
proofs,  had  expired.  The  Court  charged  the  jury,  that  this 
denial  of  all  liability  whatever,  by  the  defendants,  was,  in 
judgment  of  law,  a  waiver  of  any  further  proofs  of  loss.  On 
this  point,  the  authorities  are  numerous  and  decisive,  and  fully 
sustain  the  rule  laid  down  by  the  Court.  The  denial,  by  the 
defendants,  of  all  liability  in  the  case,  expressly  conceded  that 
there  was  a  loss,  and  was  a  notice  to  the  plaintifis  that  they 
would  not  be  bound,  in  any  event,  though  formal  proo&  were 
fiimished.  The  presentation  of,  proofs,  under  such  circum- 
stances, was  of  no  importance  to  either  party,  and  the  law 
rarely,  if  ever,  requires  the  observance  of  an  idle  formality, 
especially  after  the  party  for  whose  benefit  the  original  stipu- 
lation was  made,  has  rendered  conformity  thereto  imneces- 
sary,  and  practically  superfluous.  {Schench  v.  The  Mercer 
C(mnty  Mut.  Fire  Ins,  Co.,,  4  Zdbr.j  447 ;  Mlegre  v.  The 
Ma/ryUmd  Ins,  Co.j  6  JSTor.  <&  Johna.j  408 ;  McMasters  v.  The 
Westchester  County  Mutual  Ins,  Co.^  25  Wend.  379 ;  Fran- 
cis V.  The  Occam,  Ins.  Co.^  6  Cow.^  404 ;  Tayloe  v.  The  Mer- 
cha/nt^  Fi/re  Ins.  Co.,  9  '^ew.,  390 ;  O'Nid  v.  The  Buffalo 
Fire  Ins.  Co.^  3  Comst.^  122;  The  Ma/rykmd  Ins.  Co.  v. 
Bathursty  5  OiU  dk  Johns.^  159 ;'  OroA^es  v.  TTie  Washington 
Ma/rvne  Ins.  Co.^  12  AUen,  391.) 
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2.  There  was  no  error  in  that  part  of  the  charge  which  in- 
structed the  jury  that  the  suit  was  not  prematurely  brought. 
There  was  a  provision  in  the  policy,  that  the  loss  should  be  pay- 
able after  sixty  days  from  notice  and  the  furnishing  of  pre- 
liminary proofs  of  loss  to  the  underwriters.  If  the  matter 
had  gone  through  the  formal  stages  provided  for  in  the  policy, 
and  the  proofs  had  been  made,  without  any  denial  of  all  lia- 
bility on  another  ground,  no  suit  could  have  been  sustained 
on  the  policy,  until  the  sixty  days  had  expired.  This  clause 
was  for  the  protection,  or  convenience,  of  the  underwriters ; 
but,  when  they  waived  the  preliminary  proofe,  they  also 
waived  the  benefit  of  this  stipulation,  and  rendered  it  nuga- 
tory. It  would  be  absurd  to  say  that  they  still  retained  the 
right  to  have  sixty  days  within  which  to  pay  a  loss,  which 
they  had  declared  they  would  not  pay  at  any  time,  or  xmder 
any  circumstances.  {The  ColumMan,  Ins,  Co,  v.  Ca&ett^  12 
Wlieat,^  383 ;  Allegre  v.  The  Ma/rylamd  Ins,  Co.<,  6  Ha/r.  <& 
Jbhns.y  408 ;  Phillips  v.  The  ProtecUan  Ins.  Co.j  14  Mis- 
souriy  220.) 

3.  We  discover  no  error  in  that  part  of  the  charge  in 
which  the  Court  submitted  to  the  jury  the  question,  whether 
or  not  the  proximate  cause  of  the  loss  for  which  a  recovery 
was  sought,  was  to  be  found  in  the  fire  which  followed  the  col- 
lision. There  was  little  or  no  controversy  about  the  facts 
which  characterized  the  disaster,  up  to  the  time  the  fire  broke 
out.  The  boat  was  struck  on  her  port  side,  forward  of  her 
wheel  house,  and  her  hull  was  stove  in  bfelow  the  water  line. 
She  immediately  began  to  fill,  and,  in  ten  or  fiifteen  minutes 
after  the  collision,  the  water  rose  to  her  frimaces,  and  forced 
the  fire  out  upon  the  wood-work.  It  made  rapid  progress, 
and  soon  enveloped  her  in  flames.  She  continued  to  float  for 
half  or  three-quarters  of  an  hour,  and  imtil  a  considerable 
portion  of  her  upper  works  was  consumed,  when  she  went 
down,  bow  foremost,  ending  completely  over,  and  resting  on 
the  bottom,  keel  up,  in  about  twenty  fathoms  of  water.  Up 
to  the  time  the  fire  broke  out,  all  the  damage  the  boat  had 
received  was  the  wound  in  her  side,  and  the  injury  resultin 
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firom  the  water,  which  rushed  in.  And  here  an  important 
question  of  fact  arose,  and  that  was,  whether  the  consequences 
resulting  from  the  collision  alone,  without  the  Intervention 
of  the  fire,  would  have  gone  beyond  her  filling,  and  settling 
in  the  water  to  her  promenade  deck,  and  there  remaining 
suspended  in  the*  water,  until  she  could  be  towed  to  a  place 
of  safety,  her  side  be  repaired,  and  the  whole  boat  be  restored 
to  her  former  condition.  The  uncontradicted  evidence  was, 
that,  had  she  so  remained,  suspended  in  the  water,  she  could 
easily  have  been  towed  to  a  place  of  safety,  her  wound  re- 
paired, and  every  part  of  the  boat,  including  her  famiture, 
which  would  have  been  injured  by  the  water,  restored  to  the 
condition  it  was  in  before  the  collision,  for  a  sum  not  exceed- 
ing $15,000.  The  actual  loss  proved,  however,  was  about 
$84,000.  On  this  point,  there  was  no  conflicting  evidence. 
The  difference  between  these  sums  is  $69,000,  and  this  latter 
sum  was  claimed  by  the  plaintiffs  to  be  the  amount  of  their 
loss  naturally  and  necessarily  resulting  from  the  fire,  and 
which,  but  for  the  fire,  would  not  have  happened.  They 
offered  evidence  to  show  that,  from  the  predominance  of  the 
floating  over  the  sinking  materials,  in  her  structure  and  cargo, 
in  connection  with  the  fact  that  she  was  so  housed  in,  from 
stem  to  stem,  between  her  main  and  her  upper  or  promenade 
deck,  that  her  cargo  would  have  been  kept  in  its  place,  although 
immersed  in  water,  her  sinking  was  impossible,  as  a  result  of 
the  collision  merely.  They  also  offered  the  testimony  of  eye- 
witnesses of  the  conflagration,  to  prove  that  she  did  actually 
float  for  half  or  three-quarters  of  an  hour,  and  that  it  was  not 
till  her  upper  works  were  all  on  fire,  and  nearly  consumed, 
by  which  her  light  freight  was  liberated,  and  enabled  to  float 
away,  and  her  floating  capacity  thus  greatly  reduced,  that  she 
finally  sank.  To  overcome  this  evidence,  no  proof.  w;a8  of- 
fered by  the  defendants.  The  Court  instructed  the  jury,  that 
the  contract  upon  which  the  plaintifls  sought  to  recover,  was 
one  of  indemnity  against  loss  by  fire  only,  and  that,  therefore, 
whether  her  sinking  was  the  natural  and  necessary  result 
of  the  fire,  became  a  vital  question ;  and  that,  if  the  jury 
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found  thiB  qnestion  in  the  negative,  the  plaintiffs  could  not 
recover.  This  instruction  was  more  favorable  to  the  defend- 
ants than  they  had  a  right  to  demand,  for  it  was  conceded, 
that  a  considerable  portion  of  the  steamer's  upper  works  was 
actually  consumed.  The  other  injuries  resulting  after  the 
fire  broke  out,  for  which  the  plaintiffs  sought  to  recover, 
were  occasioned  by  her  sinking  to  the  bottom.  But,  in  order 
to  simplify  the  question  to  the  jury,  they  were  instructed, 
that,  if  they  found  the  boat  would  have  finally  sunk,  had  no 
fire  broken  out,  their  verdict  must  be  for  the  defendants. 
They  must,  therefore,  have  found,  by  their  verdict,  that  she 
would  not  have  sunk,  but  for  the  fire,  and,  consequently,  that 
all  the  damage  which  naturally  resulted  from  the  marine  in- 
jury, was  $15,000,  and  that  all  the  rest  was  the  natural  and 
necessary  result  of  the  fire.  This  part  of  the  charge  niay  not 
have  been  couched  in  the  formal  and  technical  language  of 
the  text-writers  on  this  branch  of  the  law,  but  it  dis- 
tinctly presented  the  questioi^  as  to  the  proximate  cause 
of  the  loss  for  which  a  recovery  was  claimed.  The  effect 
of  the  verdict,  therefore,  is  to  bring  the  case  within  the 
scope  of  the  sound  proposition,  {Phillips  on  Insuranoej  vol. 
1,  mbaection  1136,  p.  679,  hth  ed.^  that  "in  case  of  the 
concurrence  of  two  causes  of  loss,  one  at  the  risk  of  the  as- 
sured, and  the  other  insured  against,  or  one  insured  against 
by  A,  and  the  other  by  B,  if  the  damage  by  the  perils 
respectively  can  be  discriminated,  each  party  must  bear  his 
proportion."  In  the  case  before  us  this  was  clearly  done. 
The  loss  resulting  from  the  fire  was  distinctly  separated,  by 
the  evidence,  from  any  loss  resulting  from  the  collision,  and 
the  jury  were  instructed  that  the  plaintiffs  could  recover  only 
for  such  loss  as  naturally  and  necessarily  resulted  from  the 
former  element.  There  was  no  confiict  of  evidence  on  this 
point,  and  the  jury  foimd  no  damages,  except  such  as  were 
chargeable  to  fire,  as  the  proximate  cause.  It  is  well  settled, 
by  numerous  authorities,  that  the  proximate  cause  of  loss  is  to 
be  looked  to.  This  rule  prevails  in  both  fire  and  marine  in- 
surance. (Jewett,  J.,  in  Oates  v.  Hie  Madison  Cowfity  Mut. 
Ins,  Co,y  1  Selden,  469,  478,  and  cases  there  cited.) 
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4.  The  rale  of  damages  was  correctly  stated,  under  the  cir- 
cumstances. The  rule  prescribed  by  the  policy  was  the  cash 
value  of  the  boat  just  before  the  fire.  The  offer  was  made 
by  the  plaintiffs  to  prove  her  cash  value,  deducting  the  amount 
she  was  damaged  by  the  collision,  including  all  necessary  con- 
sequences. To  this  mode  the  defendants  objected,  and  the 
only  other  mode  was,  to  ascertain  what  it  cost  to  repair  the 
damages  necessarily  resulting  from  the  fire.  The  jury  were 
instructed  that,  if  the  cost  of  the  repairs  exceeded  i  the  fire 
damage,  and  rendered  the  boat  more  valuable,  they  should 
deduct  the  excess.  Under  the  instructions, -the  plaintiffs  could 
obtain  no  more  than  indemnity  for  the  loss  by  fire.  This  they 
were  entitled  to. 

5.  The  objection  to  the  allowance  of  $22,500  for  raising 
the  wreck  is  untenable.  This  was  found  to  be  the  precise 
value  of  the  wreck  when  recovered.  It  was  in  proof  that  it 
cost  over  $40,000  to  raise  it,  but  no  more  was  allowed  than 
the  value  of  the  same  when  raised.  So  much  was  saved  from 
an  otherwise  total  loss,  and,  as  the  defendants  had  the  benefit 
of  it,  in  the  adjustment  of  the  damages,  they  are  chargeable 
with  the  necessary  and  reasonable  cost  of  saving  it. 

A  new  txigl  is,  therefore,  denied,  on  all  the  grounds. 


In  re  Ward  E.  Eobinson,  a  BAiootupr. 

A  judgment  which,  by  §  38  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  8^ 
Stat,  at  Large,  583,.)  will  not  be  discharged  by  a  discharge,  because  it  is  a 
debt  created  by  the  fraud  of  the  bankrupt,  is  not,  when  proved  in  bankrupt- 
cy, subject  to  tiie  provisions  of  the  first  clause  of  §  21  of  that  Act,  in  regard 
to  judgments  on  debts  proved  being  deemed  to  be  discharged. 

A  record  of  a  State  Ck>urt,  which  sets  forth  proceedings  warranted  by  the  law 
of  that  State,  is  entitled  to  verity,  although  not  formal  in  some  particulars. 

This  Court  refused  to  review  an  incidental  question  of  practice  in  a  bankruptcy 
proceeding  in  the  District  Court. 

(Before  Nblbon,  J.,  Southern  District  of  New  Tork,  November  80th,  1868.) 


264  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  Ward  E.  RobiDBon,  a  Bankrupt. 

This  was  a  petition  for  a  review  of  an  order  made  by  the 
District  Court  refusing  to  discharge  the  bankrupt  from 
arrest,  and  also  refusing  to  direct  satisfaction  to  be  entered,  of 
a  judgment  obtained  in  the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York,  against  him,  by  Ann  Walter, 
for  $154.60,  May  26th,  1868.  The  petition  in  bankruptcy  was 
filed  on  the  30th  of  May,  1868. 

ThomoB  A.  Jenchea  and  Fra/ncia  C,  Nye^  for  the  bankrupt. 

Samuel  Boardmcm^  for  Ann  Walter. 

Kelson,  J.  This  application  for  the  discharge  from  the 
arrest,  and  for  satisfaction  of  the  judgment,  is  founded  upon 
the  21st  section  of  the  bankruptcy  Act,  which  provides, 
^^that  no  creditor,  proving  his  debt  or  claim,  shall  be 
allowed  to  maintain  any  suit  at  law,  or  in  equity,  there&r, 
against  the  bankrupt,  but  shall  be  deemed  to  have  waived  all 
right  of  action  and  suit  against  the  bankrupt ;  and  all  pro- 
ceedings already  commenced,  or  imsatisfied  judgments  already 
obtained  thereon,  sfiall  be  deemed  to  be  discharged  and  sur- 
rendered thereby."  Ann  Walter  has  proved. her  debt  or 
judgment  in  the  present  bankruptcy  proceedings ;  and,  upon 
the  words  of  this  section,  there  would  seem  to  be  an  end  of 
the  case.  The  same  section  further  provides,  that  "no  cred- 
itor whose  debt  is  provable  under  this  Act  shall  be  allowed  to 
prosecute  to  final  judgment  any  suit  at  law,  or  in  equity,  there- 
for, against  the  bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined ;  and  any  such  suit  or 
proceedings  shall,  upon  the  application  of  the  bankrupt,  be 
stayed,  to  await  the  determination  of  the  Court  in  bankruptcy 
on  the  question  of  the  discharge."  It  will  thus  be  seen, 
that  a  manifest  distinction  is  made  between  a  creditor  who 
has  proved  his  debt  and  one  who  holds  a  provable  debt.  The 
reason  for  the  distinction  is  not  as  manifest.  The  judgment 
of  Ann  Walter  is  claimed  to  be  founded  upon  a  debt  created 
by  the  fraud  of  the  bankrupt.    If  this  be  so,  then,  according 
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to  the  33d  section  of  that  Act,  the  discharge,  if  obtained  by 
the  bankrupt,  will  not  affect  it.  Such  a  debt  is  expressly  ex- 
cepted from  the  operation  of  the  discharge.  The  same  section 
provides  that,  notwithstanding  this,  tiie  creditor  may  come  in, 
prove  his  debt,  and  take  his  dividend.  Now,  Ann  Walter, 
having  proved  her  judgment,  as  thus  authorized,  would  find 
that  judgment,  taking  the  21st  section  literally,  ^^  discharged 
and  surrendered,"  notwithstanding  the  33d  section  provides 
expressly  that,  if  the  debt  was  created  by  fraud,  the  discharge 
under  the  Act  shall  not  affect  it.  I  think  that  no  such  intent 
or  meaning  can  be  reasonably  imputed  to  the  law-makers,  and 
that,  therefore,  the  33d  section  must  be  regarded  as,  at  least, 
taking  a  debt  of  this  character  out  of  the  operation  of  the 
first  clause  of  the  21st  section.  Hence,  the  judgment  in 
question  is  not  ^'  discharged  or  surrendered,"  nor  is  the  bank- 
rupt entitled  to  be  released  from  the  arrest,  or  his  bail  from 
liability  on  the  bail  bond,  if  the  debt  was  one  created  by 
fraud. 

T&e  District  Court  held,  that  the  proceedings  and  judg- 
ment in  the  Court  of  Common  Fleas,  the  record  of  which 
was  produced  before  that  Court,  imported  on  their  face,  ac- 
cording to  the  practice  and  course  of  proceeding  in  that  Court 
under  the  New  York  law,  that  the  suit  was  one  to  recover  a 
debt  created  by  the  fraud  of  the  debtor,  and  decided  that  it 
would  not  go  behind  that  record,  to  call  in  question  its  verity. 
I  concur  in  this  view.  It  was  argued,  on  behalf  of  the  bank- 
rupt, that  it  should  appear  from  the  record  itself,  that  is,  from 
the  declaration  in  the  case,  that  the  suit  in  the  Court  of  Com- 
mon Pleas  proceeded  in  that  Court  on  the  ground  of  fraud. 
But,  the  question  is  one  of  practice,  rather  than  of  principle. 
The  mode  of  proceeding  in  the  Court  of  Common  Pleas,  in  a 
case  where  the  debt  is  claimed  to  have  been  created  by  the 
fraud  and  deceit  of  the  debtor,  may  be  peculiar,  and  may  dif- 
fer from  the  practice  in  the  Courts  of  other  States  ;  but,  it  is 
understood  to  be  warranted  by  the  New  York  law,  and,  if  so, 
the  record  is  entitled  to  as  much  verity,  as  if  the  proceeding 
were  more  formal  and  specific. 
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The  last  clause  of  the  26th  section  of  the  Act  was  referred 
to  on  the  argument,  but  I  do  not  see  that  it  has  any  applica- 
tion to  the  case. 

The  other  question  raised  and  urged,  namely,  as  to  the 
force  and  effect  of  the  order  to  show  cause  before  the  register 
why  the  discharge  should  not  be  granted,  is  so  much  a  ques- 
tion of  practice,  that  I  am  not  incUned  to  interfere  with  the 
judgment  of  the  Court  below  in  the  matter.  The  complaint 
is,  that  the  register  postponed  the  day  for  the  creditors  to 
come  in  and  show  cause.  Any  abuse  by  the  register  in  this 
matter  will  be  corrected  by  the  Court  below,  which  has  power 
to  supervise  this  proceeding. 


AuGUSTm  Dalt 
Henrt  D.   Palmer  and  Henry  C.  Jarrett.    In  Equity. 

What  18  meant  by  the  provision  in  the  copyright  Act  of  Aogast  18th,  1856,  (11 
U,  8.  J^at.  at  Large,  138,)  which  confers  on  the  author  or  proprietor  of  a  copy- 
righted dramatic  composition,  designed  or  suited  for  public  representation, 
along  with  the  sole  right  to  print  and  publish  it,  the  sole  right  to  act^  perform 
or  represent  it  on  a  stage  or  public  place,  defined. 

A  written  play,  consisting  of  directions  for  its  representation  by  action,  without 
the  use  of  spoken  language  by  the  characters,  is  a  dramatic  composition, 
within  that  Act 

The  question  of  infringement  of  a  copyrighted  dramatic  composition,  consid- 
ered. 

The  pase  of  nAJmaine  v.  Boosey,  (1  Younge  <t  CoUyei'tExch,  It,  288,)  cited  and 
and  applied. 

Under  the  Act  of  1866,  the  author  of  a  copyrighted  dramatic  composition  is  en- 
titied  to  be  protected  against  piracy,  in  whole  or  in  part,  by  representation. 

Where  aU  that  was  substantial  and  material  in  a  scene  of  a  copyrighted  play,  a 
great  part  of  such,  scene  being  represented  by  actions  and  not  by  spoken 
language,  was  used  in  the  same  order  and  sequence  of  events,  and  in  a  manner 
to  conyey  the  same  sensations  and  impressions  to  those  who  saw  it  repre- 
sented :  Held,  that  there  was  an  infringement 

The  true  test  of  piracy,  in  respect  to  a  copyright,  defined. 
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The  nle  of  an  infriDging  play  to  another,  with  a  view  to  its  public  representa- 
tion, makes  the  seller  a  participant  in  causing  the  play  to  be  publicly  repre- 
sented. 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  December  16th,  1868.) 

This  was  an  application  for  a  provisional  injunction  to 
restrain  the  defendants  from  the  public  performance  and  rep- 
resentation, and  from  the  sale  for  dramatic  representation,  of 
a  scene  called  the  "  railroad  scene,"  in  a  play  called  "  After 
Dark." 

Thomas  S.  Alexander^  William  Tracy ^  and  Joseph  F, 
DcU/y^  for  the  plaintiff. 

William  D.  Booth  and  Thomas  W.  Clarke^  {of  Boston^) 
for  the  defendants. 

Blatchfoed,  J.  The  plaintiff  is,  by  profession,  a  dramatic 
Author,  his  business  being  to  compose,  write,  and  produce  on 
the  theatrical  stage,  dramatic  compositions,  commonly  called 
plays.  The  defendants  are  the  managers  of  a  public  place  of 
theatrical  amusement  in  the  city  of  New  York,  called  Niblo's 
Garden.  Before  the  1st  of  August,  1867,  the  plaintiff  com- 
posed and  wrote  a  dramatic  composition  called  '^  Under  the 
Gaslight,"  and  on  that  day  he  took  the  proper  steps  to  secure 
to  himself  a  copyright  for  the  composition,  under  the  provis- 
ions of  the  Act  of  February  3d,  1831,  (4  U,  8.  Stat  at  Large, 
436,)  by  depositing  before  publication,  a  printed  copy  of  the 
title  of  the  composition,  as  author  and  proprietor,  in  the  clerk's 
office  of  the  District  Court  of  the  Southern  District  of  New 
York,  where  he  resided  at  the  time.  The  composition  was  after- 
ward printed  and  published,  and,  within  three  months  from 
its  publication,  he  caused  a  copy  of  it,  as  printed  and  pub- 
lished, to  be  delivered  to  said  clerk.  He  also  gave  informa- 
tion of  copyright  being  secured,  by  causing  to  be  printed  and 
inserted  in  the  several  copies  published,  the  words  prescribed 
by  the  5th  section  of  the  Act. 

Vol.  VI.— 17 
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The. Act  of  1831  confers  upon  the  author  and  proprietor 
of  a  dramatic  composition,  duly  copyrighted,  the  sole  right 
and  liberty  of  printing,  reprinting,  publishing,  and  vending 
such  composition,  in  whole  or  in  part,  for  the  term  of  twenty- 
eight  years  from  the  time  of  recording  the  title  of  such  com- 
position in  the  manner  directed  by  the  Act.  The  Act  of 
August  18th,  1856,  (11  U.  S.  Stat,  at  Large^  138,)  provides, 
that  any  copyright  thereafter  granted  imder  the  laws  of  the 
.United  States,  "to  the  author  or  proprietor  of  any  dramatic 
composition,  designed  or  suited  for  public  representation, 
shall  be  deemed  and  taken  to  confer  upon  the  said  author  or 
proprietor,  his  heirs  and  assigns,  along  with  the  sole  right  to 
print  and  publish  the  said  composition,  the  sole  right  also  to 
act,  perform,  or  represent  the  same,  or  cause  it  to  be  acted, 
p^ormed,  or  represented,  on  any  stage  or  public  place,  dur- 
ing the  whole  period  for  which  the  copyright  is  obtained." 

The  bill  alleges  that  the  plaintiflfs  play  was  designed  and 
suited  for  public  representation ;  that  it  was  represented  for 
the  first  time  on  the  12th  of  August,  1867,  under  his  direc- 
tion and  for  his  benefit,  at  the  New  York  Theatre,  a  public 
place  of  theatrical  amusement  in  New  York,  and  was  thence- 
forward represented  there  for  eight  consecutive  weeks ;  that 
it  met  with  great  success,  attracted  crowds  of  persons,  and 
was  pecuniarily  profitable  to  the  plaintiff  to  a  large  amount ; 
that  the  particular  cause  of  such  success  was  what  was  com- 
monly called,  ifter  such  public  performance,  the  "  railroad 
scene,"  at  the  end  of  the  third  scene  of  the  fourth  act,  in 
which  one  of  the  characters  is  represented  as  secured  by  an- 
other, and  laid  helpless  upon  the  rails  of  a  railroad  track,  in 
such  manner,  and  with  the  presumed  intent,  that  the  railroad 
train,  momentarily  expected,  shall  run  him  down  and  kill  him, 
and,  just  at  the  moment  when  such  a  fate  seems  inevitable,  an- 
other of  the  characters  contrives  to  reach  the  intended  victim, 
and  to  drag  him  from  the  track  as  the  train  rushes  in  and  passes 
over  the  spot ;  that  this  incident  and  scene  was  entirely  novel, 
and  unlike  any  dramatic  incident  known  to  have  been  thereto- 
fore represented  on  any  stage,  or  invented  by  any  author  before 
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the  plaintiff  bo  composed,  produced,  and  represented  the  same ; 
that  the  playing  of  said  composition  and  scene  cansed  the 
same  to  become  famous  in  all  parts  of  the  United  States  and 
Canada,  and  in  England ;  that  the  chief  value  of  the  compo- 
sition and  its  popularity  depend  upon  said  "  railroad  scene ;" 
that  it  was  repeatedly  produced  and  represented  by  and  for 
the  advantage  of  the  plaintiff,  in  many  cities  and  towns  of  the 
United  States  and  Canada,  to  the  profit  of  the  plaintiff ;  that, 
before  learning  of  the  alleged  wrongs  mentioned  in  the  bill 
attempted  by  the  defendants,  the  plaintiff  had  made  arrange- 
ments for  representing  the  play  dramatically  at  New  York, 
and  in  various  places  in  the  United  States,  during  the  present 
winter  and  the  approaching  spring ;  that  he  accordingly  com- 
menced to  represent  the  play  at  the  New  York  Theatre,  in  the 
city  of  New  York,  on  the  4:11i  of  November,  1868 ;  that,  soon 
after  the  production,  representation,  and  printing  of  the  play 
in  the  United  States,  one  Dion  Boucicault,  a  dramatic  author 
and  actor  and  theatrical  manager,  a  subject  of  Great  Britain, 
residing  in  England,  procured  a  copy  of  said  play  by  some 
means,  and,  without  the  knowledge  or  consent  of  the  plaint- 
iff, prepared  therefrom  a  play,  which  he  called  "  After  Dark," 
in  which  play  he  introduced  several  of  the  scenes  and  inci- 
dents of  the  plaintiff^s  play,  varying  them  slightly,  but  fol- 
lowing in  them  the  invention  and  plan  of  the  plaintiff's  play, 
in  a  manner  which  was  intended  to  differ  from  it  only  slight- 
ly, so  as  colorably  to  be  a  different  work,  while  substan-^ 
tially  retaining  the  attractive  features  of  the  plaintiff's  play, 
and  which  contained,  with  only  colorable  variations,  the  said 
^  railroad  scene,"  of  the  plaintiff's  play,  substituting  for  the 
surface  railroad  an  underground  railroad,  for  the  rescuer  of 
the  victim  to  be  killed  on.  the  railroad  a  man  for  a  woman,  for 
the  railroad  station  in  which  the  rescuer  was  confined  a  cellar, 
and  for  the  breaking  down  a  door  to  escape  and  rescue  the 
victim  the  breaking  down  a  wall  or  the  dOor  in  a  wall ;  that 
the  work  of  Boucicault  is  a  palpable  imitation  of  the  plaint- 
iff's said  "  railroad  scene,"  and  is  plagiarized  therefrom,  and 
put  into  the  play  called* "  After  Dark,"  by  Boucicault,  for  the 
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purpose  of  obtaining  the  pecuniary  benefit  which  might  oth- 
erwise result  to  the  plaintiff  from  the  representation  of  his 
play ;  that  the  play  of  "  After  Dark  "  was  performed  in  En- 
gland without  the  plaintiff's  consent,  to  the  great  profit  of 
Boucicault)  and  was  indebted  for  its  success  and  profit  to  such 
imitation  of  said  ^^ railroad  scene;"  that  Boucicault  has 
sent  copies  of  his  play,  containing  such  plagiarism  of  said 
"  railroad  scene  "  to  the  defendants  in  the  United  States,  for 
sale  and  performance  for  his  own  profit,  and  several  copies  of 
it  are  in  the  defendants'  possession ;  that  the  defendants  are 
intending  and  have  announced  their  purpose,  to  perform  such 
play  called  "  After  Dark,"  publicly  on  the  stage,  at  Niblo's 
Garden,  in  New  York,  on  the  16th  of  November,  1868,  and 
every  night  thereafl;er,  till  further  notice,  without  the  consent 
of  the  plaintiff;  that  such  play,  and  the  plagiarism  of  said 
"railroad  scene"  are  being  rehearsed  at  Niblo's  Garden, 
under  the  direction  of  the  defendants,  with  a  view  to  such 
public  performance  thereof;  and  that  the  defendant  Palmer, 
acting  for  Boucicault,  is  about  to  sell  copies  of  the  play  called 
"  After  Dark,"  with  said  plagiarized  scene,  to  other  persons 
in  the  United  States,  to  be  publicly  represented.  The  bill 
prays  for  an  injunction  to  restrain  the  defendants  from  the 
public  representation,  and  from  the  sale  for  dramatic  represen- 
tation, of  the  said  "  railroad  scene  "  in  "  After  Dark." 

The  defence  to  the  application,  on  the  facts,  is  confined  to 
iJiowing,  by  affidavits,  that  the  following  matters  were  known 
prior  to  the  taking  out  by  the  plaintiff  of  his  copyright, 
namely,  the  representation  on  a  stage  of  a  train  of  cars  drawn 
by  a  locomotive  engine  on  a  railroad ;  a  like  representation 
wherein  the  train  appeared  to  run  over  a  man  lying  on  the 
track ;  and  a  like  representation  wherein  the  train  appeared 
to  run  over  a  man  lying  on  the  track,  who  had  been  thrown 
thereon  in  a  helpless  condition  by  another  of  the  characters,  • 
in  order  that  he  might  be  run  over  and  killed,  A  story  called 
"Captain  Tom's  Fright,"  in  "The  Galaxy"  for  March  15th, 
1867,  is  also  adduced  to  affect  the  validity  of  the  plaintiff's 
copyright.     There  is  no  answer  to  the  bill,  nor  is  there  any 
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denial  of  the  allegationB  that  Boucicault  procured  a  copy  of 
the  plaintiffs  play  and  |)repared  therefrom  the  "railroad 
scene"  in  the  play  of  "After  Dark,"  and  intended  that  the 
latter  Bhonld  only  be  colorably  different  from  the  "railroad  ' 
scene"  in  the  plaintiffs  play,  by  making  the  substitutions  be- 
fore mentioned,  and  that  the  "  railroad  scene,"  in  the  play  of 
"  After  Dark,"  was  plagiarized  by  Boucicault  from  the  "  rail- 
road scene  "  in  the  plaintiffs  play. 

In  the  plaintiffs  play,  there  is  a  surface  railroad,  with  a 
railroad  station,  and  a  signal-station  shed,  or  store-room.    A 
signal  man  appears,  and  a  woman  named  Laura.     At  the  re- 
quest of  Laura,  the  signal  man  locks  her  in  the  shed.     There 
are  some  axes  in  it.     One  Snorkey  then  appears.    The  signal 
man  then  goes  off.     One  Byke  then  enters,  with  a  coil  of  rope 
in  his  hand,  and  throws  it  over  Snorkey,  and  tightens  it 
around  his  arm,  and  coils  it  around  his  legs,  and  then  lays  him 
across  the  tra^ck  and  fastens  him  to  the  rails,  and  goes  off, 
having,  by  language,  given  it  to  be  understood  that  the  inten- 
tion is  that  Snorkey  shall  be  run  over  by  the  train  and  killed. 
Liftura,  from  a  window  in  the  shed,  sees  what  is  done.     The 
steam  whistle  of  the  train  is  heard.    She  takes  an  axe  and 
strikes  the  door.     The  whistle  is  heard  again,  with  the  rum- 
ble of  the  approaching  train.     She  gives  more  blows  on  the 
door  with  the  axe,  it  opens,  she  runs  and  unfastens  Snorkey, 
the  lights  of  the  engine  appear,  and  she  moves  Snorkey's- 
head  from  the  track  as  the  train  rushes  past.    This  incident 
occupies  the  whole  of  the  third  scene  of  the  fourth  act. 
There  is  a  good  deal  of  conversation,  first,  between  the  signal 
man  and  Laura,  and  then  between  Snorkey  and  the  signal 
man,  and  then  between  Byke  and  Snorkey,  and  then  between 
Laura  and  Snorkey.     There  are  stage  directions  for  Laura  to 
go  into  the  shed,  for  the  signal  man  to  lock  her  in,  for  Snor- 
key to  enter,  for  the  signal  man  to  go  off,  for  Byke  to  enter 
with  the  coil  of  rope,  for  Byke  to  throw  the  coil  over  Snor- 
key, and  tighten  the  rope  around  Snorkey's  arm  and  coil  it 
around  his  legs,  for  Byke  to  lay  Snorkey  across  the  track,  and 
fasten  him  to  the  rails,  for  Byke  to  go  off,  for  the  steam  whis- 
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tie  to  be  heard,  for  blows  at  the  door  to  be  heard,  for  the 
steam  whistle  to  be  heard  again,  with  the  rumble  of  the  train, 
for  more  blows  on  the  door  to  be  heard,  for  the  door  to  open, 
for  Laura  to  appear  with  the  axe  in  her  hand,  for  her  to  run 
and  unfasten  Snorkey,  for  the  lights  of  the  engine  to  be  seen, 
for  Laura  to  take  Snorkey's  head  from  the  track,  and  for  the 
train  to  rush  past.  These  stage  directions  are  separate  and 
apart  from  the  conversation,  and  are  in  italics  and  in  paren- 
theses, at  the  appropriate  places  in  the  progress  of  the  scene. 
The  substance  and  purport  of  the  successive  conversations  in 
the  scene  are,  that  Laura  requests  the  signal  man  to  lock  her 
in  the  shed,  and  he  consents,  that  Snorkey  requests  the  signal 
man  to  stop  by  signal  the  expected  train,  and  he  refuses,  that 
Byke  gives  Snorkey  to  understand  that  he  is  to  be  run  over 
and  killed  by  the  train,  and  that  Snorkey  requests  Laura  to 
break  down  the  door  and  release  him.  The  idea  is  also  con- 
veyed, by  the  language  in  the  scene,  that  Byke  is  about  to 
commit  robbery  and  murder  at  Laura's  house,  and  that  Snor- 
key is  trying  to  give  information  of  the  fact. 

In  the  play  of  "After  Dark,"  the  "railroad  scene"  is  in 
the  third  act.  In  the  first  scene  of.  that  act,  one  Oordon 
Chumley  is  rendered  insensible  by  drugs,  and  one  Old  Tom 
is  thrown  by  force  into  a  wine  vault.  In  the  second  scene  of 
that  act.  Old  Tom  is  represented  as  in  the  vault.  There  ia  an 
-orifice  in  the  vault,  which  opens  upon  the  track  of  an  under- 
ground railroad.  The  rumbling  of  cars  is  heard,  and  lights 
flash  through  the  orifice.  Old  Tom,  through  a  door  into  an 
adjoining  vault,  sees  two  of  the  characters  carry  Chumley, 
and  break  a  hole  through  a  wall,  and  pass  the  body  of  Chum- 
ley through  the  hole,  for  concealment,  as  he  supposes,  in  a 
well  or  vault.  Old  Tom  then  finds  an  iron  bar,  and  resolves 
to  attempt  escape,  by  enlarging  the  orifice  in  the  wall  oi)ening 
on  the  railroad.  Then  follows  scene  third.  The  railroad  is 
seen,  with  a  circular  orifice  which  ventilates  the  cellar  in 
which  Old  Tom  is.  The  body  of  Chumley  is  seen  lying 
across  the  rails,  and  the  arm  of  Old  Tom,  and  then  his  head, 
are  passed  through  the  orifice.     For  this  much  of  the  scene 
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there  are  only  stage  directions,  without  spoken  words.  The 
following  is  a  verbatim  copy  of  the  rest  of  the  scene,  the  parts 
in  parentheses  being  stage  directions:  ^^  Old  Tom.  About 
four  courses  of  bricks  will  leave  one  room  to  pass.  What  is 
that  on  the  line  %  There  is  something,  surely,  there.  (A  dis- 
tant telegraph  alarm  rings.  The  semaphore  levers  play,  and 
the  lamps  revolve.)  Great  Heaven !  'tis  Gordon.  I  see  his 
pale  upturned  face — ^he  lives !  Gordon !  Gordon  1  I'm  here. 
He  does  not  answer  me.  (A  whistle  is  heard,  and  distant 
tram  passes.)  Ah !  murderers.  I  see  their  plan.  They  have 
dragged  his  insensible  body  to  that  place,  and  left  him  there 
to  be  killed  by  a  passing  train.  Demons  I  "Wretches  L  (He 
works  madly  at  the  orifice.  The  bricks  fall  under  his  blows. 
The  orifice  increases.  He  tries  to  straggle  through  it.)  ^Not 
yet.  Kot  yet.  (The  alarm  rings  again.  The  levers  in  the 
front  play.  The  red  light  bums,  and  a  white  light  is  turned 
to  L.  H.  timnel.  The  wheels  of  an  approaching  *train  are 
heard.)  Oh,  heaven !  give  me  strength^Kiown — down.  One 
moment  1  (A  large  piece  of  wall  falls  in,  and  Old  Tom  comes 
with  it.)  See,  it  comes,  the  monster  comes.  (A  loud  rum- 
bling and  crashing  sound  is  heard.  He  tries  to  move  Gordon, 
but  seeing  the  locomotive  close  on  him,  he  flings  himself  on 
the  body,  and,  clasping  it  in  his  arms,  rolls  over  with  it  for- 
ward. A  locomotive,  followed  by  a  train  of  carriages,  nishes 
over  the  place,  and,  as  it  disappears,  Old  Tom  frees  himself 
from  Chumley,  and  gazes  after  the  train.)"  The  play  of 
"After  Dark"  has  never  been  published  by  Boucicault,  al- 
though printed  by  him  for  private  use. 

The  first  inquiry  is,  what  is  meant,  in  the  Act  of  1856,  by 
a  "  dramatic  composition,"  what  is  meant  by  the  "public  rep- 
resentation "  of  a  dramatic  composition,  and  what  is  meant  by 
the  right  to  "  act,  perform,  or  represent "  a  dramatic  compo- 
sition, on  a  "  stage  or  public  place."  The  Act  of  1866  con- 
fers on  the  author  or  proprietor  of  a  copyrighted  "  dramatic 
composition,  designed  or  suited  for  public  representation,"  the 
sole  right  of  acting,  performing,  or  representing  the  same  on  a 
stage  or  public  place,  in  addition  to  the  sole  right  to  print 
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and  pnblifih  such  composition.  The  hitter  right  must  be  con- 
sidered as  being  conferred  by  the  Act  of  1831,  for,  althoxigh 
that  Act  only  speaks  of  a  copyright  for  a  "  book  or  books, 
map,  chart,  musical  composition,  print,  cut,  or  engraving," 
yet,  under  the  language  of  the  Act  of  1856,  a  ^^  dramatic 
composition,  desigJ[ed  or  suited  for  public  representation," 
must  be  regarded  as  embraced  within  the  Act  of  1881. 

A  composition,  in  the  sense  in  which  that  word  is  used  in 
the  Act  of  1856,  is  a  written  or  literary  work  invented  and 
set  in  order.  A  dramatic  composition  is  such  a  work  in  which 
the  narrative  is  not  related,  but  is  represented  by  dialogue 
and  action.    When  a  dramatic  composition  is  represented,  in 
dialogue  and  action,  by  persons  who  represent  it  as  real,  by 
performing  or  going  through  with  the  various  parts  or  characters 
assigned  to   them  severally,  the  composition  is  acted,  per- 
formed,  or  represented ;  and,  if  the  representation  is  in  pub- 
lic, it  is  d  public  representation.     To  act,  in  the  sense  of  the 
statute,  is  to  represent  as  real,  by  countenance,  voice,  or  ges- 
ture, that  which  is  not  real.     A  character  in  a  play  who  goes 
through  with  a  series  of  events  on  the  stage  without  speak- 
ing, if  such  be  his  part  in  the  play,  is  none  the  less  an  actor 
in  it  than  one  who,  in  addition  to  motions  and  gestures,  uses 
his  voice.    A  pantomime  is  a  species  of  theatrical  entertain- 
ment, in  which  the  whole  action  is  represented  by  gesticula- 
tion, without  the  use  of  words.     A  written  work,  consisting 
whoUy  of  directions,  set  in  order  for  conveying  the  ideas  of 
the  author  on  a  stage  or  public  place,  by  means  of  characters 
who  represent  the  narrative  wholly  by  action,  is  as  much  a 
dramatic  composition  designed  or  suited  for  public  representa- 
tion, as  if  language  or  dialogue  were  used  in  it  to  convey  some 
of  the  ideas.    The  '"  railroad  scene,"  in  the  plaintiff's  play,  is 
undoubtedly  a  dramatic  composition.     Those  parts  of  it  repre- 
sented by  motion  or  .gesture,  without  language,  are  quite  as 
much  a  dramatic  composition,  as  those  parts  of  it  which  are 
represented  by  voice.     This  is  true,  also,  of  the  "  railroad 
scene  "  in  "  After  Dark."    Indeed,  on  an  analysis  of  the  two 
scenes  in  the  two  plays,  it  is  manifest  that  the  most  interest- 
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'^^■^  ing  and  attractive  dramatic  effect  in  each  is  produced  by  what 

^j^:  is  done  by  movement  and  gestnre,  entirely  irrespective  of  any 

^^  ^'-  thiiig  that  is  spoken.     The  important  dramatic  effect,  in  boli 

P^^^    *         plAySy  iB  produced^by  the  movements  and  gestures  which  are 
^  prescribed,  and  set  in  order,  so  as  to  be  read,  and  which  are 

contained  within  parentheses.    The  spoken  words  in  each 
are  of  but  trifling  consequence  to  the*  progress  of  the  series 
^-  of  events  represented  and  communicated  to  the  intelligence  of 

^^  the^  spectator,  by  those  parts  of  the  scene  which  are  directed 

^^  to  be  represented  by  movement  and  gesture.    The  series  of 

events  so  represented,  and  communicated  by  movement  and 
gesture  alone  to  the  intelligence  of  the  spectator,  according 
to  the  directions  contained  in  parentheses,  in  the  two  plays  in 
ts  I  question  here,  embraces  the  confinement  of  A.  in  a  receptacle 

re  I  from  which  there  seems  to  be  no  feasible  means  of  egress ;  a 

railroad  track,  with  the  body  of  B.  placed  across  it,  in  such 
manner  as  to  involve  the  apparently  certain  destruction  of  his 
life  by  a  passing  train ;  the  appearance  of  A.  at  an  opening  in 
the  receptacle,  from  which  A.  can  see  the  body  of  B. ;  audible 
indications  that  the  train  is  approaching;  successful  efforts  by 
A.,  from  within  the  receptacle,  by  means  of  an  implement 
found  within  it,  to  obtain  egress  from  it  upon  the  track ;  and 
the  moving  of  the  body  of  B.,  by  A.,  from  the  impending 
danger,  a  moment  before  the  train  rushes  by.  In  both  of  the 
plays,  the  idea  is  conveyed  that  B.  is  placed  intentionally  on 
the  track,  with  the  purpose  of  having  him  killed.  Such  idea 
is,  in  the  plaintiff's  play,  conveyed  by  the  joint  medium  of 
language  uttered,  and  of  movements  which  are  the  result  of 
prescribed  directions,  while,  in  Boucicault's  play,  it  is  con- 
veyed solely  by  language  uttered.  The  action,  the  narrative, 
the  dramatic  effect  and  impression,  and  the  series  of  events 
in  the  two  scenes,  are  identical.  Both  are  dramatic  composi- 
tions, designed,  or  suited,  for  public  representation.  It  is 
true  that,  in  one,  A.  is  a  woman,  and,  in  the  other,  A.  is  a 
man  ;  that,  in  one,  A.  is  confined  in  a  surface  railroad  station 
shed,  and,  in  the  other,  A.  is  confined  in  a  cellar  abutting  on 
the  track ;  that,  in  one,  A.  uses  an  axe,  and,  in  the  other,  A. 
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uses  an  iron  bar ;  that,  in  one,  A.  breaks  down  a  door,  and, 
in  the  other,  A.  enlargies  a  circular  hole ;  that,  in  one,  B.  is 
conscious,  and  is  fastened  to  the  rails  by  a  rope,  and,  in  the 
other,  B.  is  insensible,  and  is  not  fastened^  and  that,  in  one, 
there  is  a  good  deal  of  dialogae  during  the  scene,  and,  in  the 
other,  only  a  soliloquy  by  A.,  and  no  dialogue;  But  the  two 
scenes  are  identical  in  substance,  as  written  dramatic  com- 
positions, in  the  particulars  in  which  the  plaintiff  alleges  that 
what  he  has  invented,  and  set  in  order,  in  the  scene,  has  been 
appropriated  by  Boucicault. 

Kor  is  this  a  case  of  first  impression.  An  arrangement  of 
musical  notes,  forming  a  tune  or  air,  is  a  musical  composition ; 
and  the  author  who  has  invented  it,  and  set  it  in  order,  and 
copyrighted  it,  is  entitled  to  protection.  The  extent  of  that 
protection  has  been  the  subject  of  judicial  interpretation.  In 
the  case  of  D^AVmaine  v.  BooHey^  (1  Yownge  <&  CoUj/er^s 
JExch.  H.j  288,)  the  plaintiffi,  proprietors  of  the  copyright  of 
an  opera  of  Auber's,  and  also  of  another  copyright  of  the 
overture  of  the  same  opera,  and  also  of  another  copyright  of 
the  airs  of  the  same  opera,  filed  a  b£U  in  equity  to  restrain  the 
defendant  from  infringing  euch  copyrights.  The  defendant  had 
published  several  of  the  airs,  with  some  alterations,  in  the  shape 
of  quadrilles  and  waltzes.  It  was  claimed,  on  the  part  of  the 
defendant,  that  his  work  was  merely  an  adaptation  of  the 
original,  and,  therefore,  not  a  piracy.  But  the  Court  (Lord 
Chief  Baron  Lyndhurst)  held,  that  if  the  defendant  had  pub- 
lished the  original  air,  though  with  adaptations  and  harmonies, 
or  for  different  instruments,  it  was  a  piracy,  and  that  it  was 
not  like  the  case  of  an  abridgment  of  a  book,  where  the  pur- 
pose of  the  abridgment  was  distinct  from  that  of  the  work 
from  which  it  was  taken.  On  this  subject,  the  Court  says : 
"  It  is  admitted  that  the  defendant  has  published  portions  of 
the  opera  containing  the  melodious  parts  of  it ;  that  he  has 
also  published  entire  airs  ;  and  that,  in  one  of  his  waltzes,  he 
has  introduced  seventeen  bars,  in  succession,  containing  the 
whole  of  the  original  air,  although  he  adds  fifteen  other  bars 
which  are  not  to  be  found  in  it.     Now,  it  is  said  that  this  is 
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not  a  piracy,  first,  because  the  whole  of  each  air  has  not  been 
taken;  and,  secondly,  because  what  the  plaintiffs  purchased 
was  the  entire  opera,  and  the  opera  consists,  not  merely  of 
certain  airs  and  melodies,  but  of  the  whole  score.  But,  in 
the  first  place,*piracy  may  be  of  part  of  an  air,  as  well  as  of  the 
whole;  and,  in  the  second  place,  admitting  that  the  opera 
consists  of  the  whole  score,  yet,  if  the  plaintiffs  were  entitled 
to  the  whole,  afortiori^  they  were  entitled  to  publish  the 
melodies  which  form  a  part.  Again,  it  is  said  that  the 
present  publication  is  adapted  for  dancing  only,  and 
that  some  degree  of  art  is  needed  for  the  purpose  of  so 
adapting  it,  and  that  but  a  small  part  of  the  merit  be- 
longs to  the  original  composer.  That  is  a  nice  ques- 
tion. It  is  a  nice  question  what  shall  be  deemed  such  a 
modification  of  an  original  work  as  shall  absorb  the  merit  of 
the  original  in  the  new  composition.  No  doubt  such  a  modi- 
fication may  be  allowed  in  some  cases,  as  in  that  of  an 
abridgment  or  a  digest.  Such  publications  are,  in  their 
nature,  original.  Their  compiler  intends  to  make  of  them  a 
new  use,  and  not  that  which  the  author  proposed  to  make. 
Digests  are  of  great  use  to  practical  men,  though  not  so,  com- 
paratively speaking,  to  students.  The  same  may  be  said  of 
an  abridgment  of  any  study;  but  it  must  be  a  hand  fide 
abridgment,  because,  if  it  contains  many  chapters  of  the 
original  work,  or  such  as  made  that  work  most  saleable,  the 
maker  of  the  abridgment  commits  a  piracy.  Now,  it  will 
be  said,  that  one  author  may  treat  the  subject  very  differently 
from  another  who  wrote  before  him.  That  observation  is 
true  in  many  cases.  A  man  may  write  upon  morals  in  a 
manner  quite  distinct  from  that  of  others  who  preceded  him ; 
but  the  subject  of  music  is  to  be  regarded  upon  very  differ- 
ent principles.  It  is  the  air  or  melody  which  is  the  inven- 
tion of  the  author,  and  which  may,  in  such  case,  be  the  sub- 
ject of  piracy ;  and  you  commit  a  piracy,  if,  by  taking,  not  a 
single  bar,  but  several,  you  incorporate  in  the  new  work  that 
in  which  the  whole  meritorious  part  of  the  invention  consists. 
*    *    Now,  it  appears  to  me,  that  if  you  take  from  the  com- 
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position  of  an  author  all  those  bars  consecutively  which  form, 
the  entire  air  or  melody,  without  any  material  alteration,  it 
is  a  piracy  ;  though,  on  the  other  hand,  you  might  take  them 
in  a  different  order,  or  broken  by  the  intersection  of  others, 
like  words,  in  such  a  manner  as  should  not  be  a  piracy.  It 
must  depend  on  whether  the  air  taken  is  substantially  the 
same  with  the  original.  Kow,  the  most  unlettered  in  music 
can  distinguish  one  song  'from  another,  and.  the  mere  adap- 
tation of  the  air,  either  by  changing  it  to  a  dance,  or  by 
transferring  it  from  one  instrument  to  another,  does  not,  even 
to  common,  apprehensions,  alter  tiie  original  subject.  The 
ear  tells  you  that  it  is  the  same.  The  original  air  re- 
quires the  aid  of  genius  for  its  construction,  but  a  mere 
mechanic  in  music  can  make  the  adaptation  or  accom- 
paniment. Substantially,  the  piracy  is,  where  the  appro- 
priated music,  though  adapted  to  a  different  purpose  from 
that  of  the  original,  may  still  be  recognized  by  the  ear.  The 
adding  variations  makes  no  difference  in  the  principle  »  An 
injunction  was  granted.  The  views  of  Lord  Lyndhurst,  in 
that  case,  were  cited  and  approved  by  Mr.  Justice  Nelson,  in 
this  Court,  in  the  case  of  JoUie  v.  Jaque%^  (1  Blatckf.  C  G. 
R.  618,  625.)  They  are  eminently  sound  and  just,  and  are 
applicable  to  the  case  of  a  dramatic  composition  designed  for 
public  representation.  Such  a  composition,  when  represented, 
excites  emotions  and  imparts  impressions  not  merely  through 
the  medium  of  the  ear,  as  music  does,  but  through  the  me- 
dium of  the  eye  as  well  as  the  ear.  Movement,  gesture,  and 
facial  expression,  which  address  the  eye  only,  are  as  much  a 
part  of  the  dramatic  composition  as  is  the  spoken  language 
which  addresses  the  ear  only ;  and  that  part  of  the  written 
composition  which  gives  direction  for  the  movement  and  ges- 
ture, is  as  much  a  part  of  the  composition,  and  protected  by 
the  copyright,  as  is  the  language  prescribed  to  be  uttered  by 
the  characters.  And  this  is  entirely  irrespective  of  the  set 
of  the  stage,  or  of  the  machinery  or  mechanical  appli- 
ances, or  of  what  is  called,  in  the  language  of  the  stage, 
scenery,  or  the  work  of  the  scene-painter. 

Now,  in  consonance  with  the  principles  laid  down  by 
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Lord  LyndlmrBt,  i^e  plaintiff  is  as  mucb  entitled  to  protec- 
tion in  respect  of  a  substantial  and  material  original  part  of 
his  ^^  railroad  scene  "  as  he  is  in  respect  of  the  whole.  Under 
the  Act  of  1856,  construed  in  connection  with  the  Act  of 
1831,  he  is  entitled  to  be  protected  against  piracy,  in  whole 
or  in  part,  by  representation  as  well  as  by  printing,  publish- 
ing, and  vending.  Although  the  Act  of  1831,  in  regard  to 
printing,  publishing,  and  vending,  uses  the  words  "  in  whole 
or  in  part,"  and  the  Act  of  1856,  in  regard  to  representing, 
does  not  use  those  words,  yet  the  Act  of  1856,  by  referring, 
as  it  does,  to  the  right  conferred  by  the  Act  of  1831,  as  the 
^^sole  right  to  print  and  publish"  the  copyrighted  composi- 
tion, when  such  right  is,  on  the  face  of  the  Act  .of  1831,  the 
I  sole  right  to  print  and  publish  ^^  in  whole  or  in  part,"  and  by 

then  conferring  ^^  the  sole  right  also  to  act,  perform,  or  rep- 
resent the  same,  or  cause  it  to  be  acted,  performed,  or  rep- 
resented, on  any  6tage  or  public  place,"  must  be  held  to 
confer  the  right  to  represent  in  whole  or  in  part.  All  that  is 
substantial  and  material  in  the  plaintifTs  ^^  railroad  scene  " 
h^s  been  used  by  Boucicault,  in  the  same  order  and  sequence 
of  events,  and  in  a  manner  to  convey  the  same  sensations 
and  impressions  to  those  who  see  it  represented,  as  in  the 
plaintiff's  play.  Boucicault  has,  indeed,  adapted  the  plain- 
tiff's series  of  events  to  the  story  of  his  play,  and,  in  doing 
so,  has  evinced  skill  and  art ;  but  the  same  use  is  made,  in 
both  plays,  of  the  same  series  of  events,  to  excite,  by  repre- 
sentation, the  same  emotions,  in  the  same  sequence.  There 
is  no  new  use,  in  the  sense  of  the  law,  in  Boucicault's  play, 
of  what  is  found  in  the  plaintiff's  ^^  railroad  scene."  The 
"railroad  scene"  in  Boucicault's  play  contains  everything 
which  makes  the  "railroad  scene"  in  the  plaintiff's  play 
attractive,  as  a  representation  on  the  stage.  As,  in  the  case  of 
*  the  musical  composition,the  air  is  the  invention  of  the  author, 
and  a  piracy  is  committed  if  that  in  which  the  whole  meritori- 
ous part  of  the  invention  consists  is  incorporated  in  another 
work,  without  any  material  alteration  in  sequence  of  bars,  so,  in 
the  case  of  the  dramatic  composition,  designed  or  suited  for  rep- 
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reBentation,  the  series  of  events  directed  in  writing  by  the 
author,  in  any  particular  scene,  is  his  invention,  and  a  piracy 
is  committed  if  that  in  which  the  whole  merit  of  the  scene 
consists,  is  incorporated  in  another  work,  without  any  ma- 
terial alteration  in  the  constituent  parts  of  the  series  of 
events,  or  in  the  sequence  of  the  events  in  the  series.  The 
adaptation  of  such  series  of  events  to  different  characters 
who  use  different  language  &om  the  characters  and  language 
in  the  first  play,  is  like  the  adaptation  of  the  musical  air  to  a 
different  instrument,  or  the  addition  to  it  of  variations  or  of 
an  accompaniment.  The  original  subject  of  invention,  that 
which  required  genius  to  construct  it  and  set  it  in  order, 
remains  the  same,  in  the  adaptation.  A  mere  mechanic  in 
dramatic  composition  can  make  such  adaptation,  and  it  is  a 
piracy,  if  the  appropriated  series  of  events,  when  represented 
on  the  stage,  although  performed  by  new  and  different 
characters,  using  different  language,  is  recognized  by  the 
spectator,  through  any  of  the  senses  to  which  the  representa- 
tion is  addressed,  as  conveying  substantially  the  same  im- 
pressions to,  and  exciting  the  same  emotions  in,  the  mind,  in 
the  same  sequence  or  order.  Tested  by  these  principles,  the 
"railroad  scene"  in  Boucicault's  play,  is,  undoubtedly,  when 
acted,  performed,  or  represented  on  a  stage  or  public  place, 
an  invasion  and  infringement  of  the  copyright  of  the  plaint- 
iff in  the  "  railroad  scene  "  in  his  play. 

The  substantial  identity  between  the  two  scenes  would 
naturally  lead  to  the  conclusion,  that  the  later  one  had  been 
adapted  from  the  earlier  one.  The  charge  of  actual  plagiarism 
on  the  part  of  Boucicault,  made  in  the  bill,  is  not  denied.  It 
is  hardly  possible  that  the  resemblances  are  accidental,  and 
that  the  differences  are  not  merely  colorable,  with  a  view  to 
disguise  the  plagiarism.  The  true  test  of  whether  there  is 
piracy  or  not,  is  to  ascertain  whether  there  is  a  servile  or 
evasive  imitation  of  the  plaintiff's  work,  or  whether  there  is 
a  bond  fide  original  compiktion,  made  up  from  common  ma-  ' 
terials,  and  common  sources,  with  resemblances  which  are 
merely  accidental,  or  result  &om  the  nature  of  the  subject. 
{EmeTBon  v.  DameSy  3  Story^  768,  793.) 
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Nothing  that  has  been  adduced  on  the  part  of  the  defend- 
ants affects  the  yalidity  of  the  plaintiff's  copyright,  on  the 
question  of  the  originality  and  novelty  of  the  "railroad 
scene  "  in  his  play. 

The  sale  of  Boncicanlt's  play  to  other  persons,  with  a 
view  to  its  public  representation,  makes  the  seller  a  partici- 
pant in  causing  the  play  to  be  publicly  represented. 

An  injunction  must,  therefore,  issue,  restraining  the  de- 
fendants &om  the  public  performance  and  representation,  and 
from  the  sale,  for  public  performance  or  representation,  of  the 
"  railroad  scene  "  in  the  play  of  "  After  Dark,"  or  of  any  scene 
in  substance  the  same  as  the  "  railroad  scene  "  in  either  of  the 
two  plays,  as  such  scene  is  herein  defined. 


Henry  B.  "Whelpi^ey 

vs. 

The  Erie  Railway  CoMPAirr.    In  Equity. 

A  bill  was  filed  agaiust  a  oorporatioo,  by  the  holder  of  alleged  shares  of  its  cap- 
ital stock,  claiming  that  they  had  been  illegally  issued,  the  same  having  been 
issoed  by  the  conversion  into  stock  of  bonds  issaed  by  the  corporation,  and 
praying  that  their  legality  might  be  inquired  into,  and  that»  if  they  should  be 
held  to  be  illegal,  the  plaintiff  might  be  repaid  the  amount  paid  by  him  for 
such  alleged  shares,  and  that  the  corporation  might  be  enjoined,  pending  the 
suit,  from  disposing  of  so  much  of  its  property  as  would  indemnify  the  plaint- 
iff, and  that  a  receiver  of  that  amount  might  be  appointed.  It  appearing  that 
the  moneys  received  by  the  corporation,  on  the  issue  of  the  bond%  had  not 
been  kept  separate  from  its  general  funds,  and  could  not  be  traced  and  iden- 
tified: Held,  that  the  injunction  could  not  be  granted,  or  the  receiver 
appointed. 

An  order  for  an  injunction  or  a  receiver,  will  not  be  made  in  an  improper  case, 
even  on  the  consent  of  both  parties  to  the  suit,  more  especially  where  the 
rights  of  third  parties  may  be  concerned. 

(Before  Kklson,  J.,  Southern  District  of  New  York,  December  Idth,  ISdS.) 
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The  bill  in  this  cas6  was  filed  against  the  Erie  Railway 
Company,  by  a  stockholder,  charging  that  he  was  the  owner 
of  one  thousand  shares  of  its  stock,  and  that  they  were  a  part 
of  two  hundred  thousand  shares  overissued  by  said  company, 
in  violation  of  its  charter,  and  contrary  to  law.  It  prayed 
that  such  issue  of  stock  might  be  inquired  into,  and  its  legal- 
ity, or  illegality,  be  established ;  that,  if  it  should  be  held 
that  the  said  issue  was  illegal  and  void,  the  company  might 
be  decreed  to  pay  to  the  plaintiff  the  amount  paid  by  him  for 
such  spurious  stock ;  that  the  company,  pending  the  suit, 
might  be  enjoined  from  disposing  of  its  property,  or  so  much 
of  it  as  would  indemnify  him  ;  and  that  a  receiver  might  be 
appointed,  and  the  company  be  decreed  to  convey  to  him  a 
sufficient  amount  of  moneys,  or  securities,  to  enable  him  to 
pay  to  the  plaintiff  the  advance  made  by  him  for  said  stock, 
with  interest.  The  bill  was  filed  on  behalf  of  the  plaintiff, 
and  of  all  other  persons  holding  the  alleged  overissued  stock. 
The  District  Judge,  at  chambers,  no  opposition  being  made, 
.  and  notice  of  the  application  being  waived  by  the  company, 
granted  the  injunction,  and  appointed  a  receiver.  August 
Belmont  and  Ernest  B.  Lucke  now  came  into  court  with  a 
petition,  setting  forth  that  they  were  the  holders  of  a  por- 
tion' of  such  overissued  stock,  and  asked  to  be  made  parties 
to  the  suit,  as  provided  for  in  the  bill,  and  as  interested  in 
the  question  to  be  determined  by  the  Court,  and  charged  that 
the  person  appointed  receiver  was  an  unfit  person,  disqualified 
for  the  proper  discharge  of  the  duties  of  that  office. 

Charles  0^  Conor y  for  Belmont  and  Lucke. 

EdAJoin  TT.  Stoughtoriy  Da/oid  Dudley  Fidd^  and  John  K. 
Porter^  for  the  defendants. 

Nelson,  J.  The  question  involved  in  this  alleged  over- 
issue of  stock  depends  upon  the  construction  of  several  pro- 
visions of  the  laws  of  the  State  of  New  York  concerning  the 
powers  and  duties  of  railroad  corporations.  Different  and 
confiicting  constructions  of  such  provisions  are  insisted  upon 
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by  the  respective  parties,  and  the  questions  involved  therein, 
must  necessarily  come  up  for  consideration  and  disposal,  on 
the  final  hearing  of  the  case,  on  pleadings  and  proo& ;  but, 
in  the  view  I  have  taken  of  the  case,  it  will  not  be  necessary, 
or,  perhaps,  proper,  to  express  an  opinion  in  respect  to  them, 
on  this  preliminary  motion. 

I  am  satisfied,  on  an  examination  of  the  bill,  and  of  the 
papers  in  opposition,  that  a  case  has  not  been  made  out  that 
will  authorize  the  Court  to  uphold  the  order  for  the  injunc- 
tion, or  for  the  appointment  of  a  receiver,  even  assuming  the 
stock  in  question  to  be  a  part  of  an  illegal  issue  or  an  over 
issue.  If  the  moneys  received  on  the  issue  of  the  bonds 
which  were  converted  into  stock  had  been  kept  apart  and 
separate  from  the  general  funds  of  the  company,  and  could 
be  traced  and  identified,  an  equity  might  well  arise  in  behalf 
of  the  defrauded  stockholders,  against  the  particular  fund, 
and  attach  to  the  same.  In  equity  and  conscience,  the  money 
paid  on  the  issue  of  the  bond,  and  thus  traced  and  identified, 
would  be  the  money  of  the  person  who  paid  it;  and  the 
holder  of  stock,  into  which  the  bond  had  been  converted, 
and  who  would  represent  the  bond  on  which  the  money  was 
paid,  would  stand  in  the  same  equitable  relation  to  the  fund 
as  the  person  who  paid  the  money.  But  the  bill,  in  this  case, 
does  not  place  the  right  of  the  plaintiff  to  follow  the  moneys 
advanced  on  the  alleged  fraudulent  issues  of  stock,  on  the 
ground  that  such  moneys  were  kept  separate  and  apart  from 
the  general  funds  of  the  company.  On  the  contrary,  it  sets 
up  the  right  to  have  set  apart  from  these  general  frmds  a 
sufficient  amount  to  reimburse  the  plaintiff  for  these  advances, 
thereby,  impliedly,  at  least,  admitting  that  they  have  been 
commingled  with  the  general  mass.  Besides,  the  opposing 
papers  show  that  this  is  the  fkct.  Judge  Story  thus  states 
the  principle  applicable  to  such  a  case,  (2  Story's  Eq.  Juria,^ 
§  1265) :  "  Where  there  is  any  fraud  touching  property, 
they "  (Courts  of  Equity)  "  will  interfere,  and  administer  a 
wholesome  justice,  and  sometimes  even  stem  justice,  in 
favor  of  innocent  persons  who  are  sufferers  by  it,  without 
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any  fault  on  their  own  side.  This  is  often  done  by  convert- 
ing the  offending  party  into  a  trustee,  and  making  the  prop- 
erty itself  subservient  to  the  proper  purposes  of  recompense, 
by  way  of  equitable  trust  or  lien.  Thus,  a  fraudulent  pur- 
chaser will  be  held  a  mere  trustee  for  the  honest,  but  deluded 
and  cheated,  vendor."  And,  as  stated  by  Lord  EUenborough, 
in  Taylor  v.  Plumery  (3  M.  <&  S,y  562,  575,)  "  it  makes  no 
difference,  in  reason  or  law,  into  what  other  form,  different 
from  the  original,  the  change  may  have  been  made,  whether 
it  be  into  that  of  promissory  notes  for  the  security  of  the 
money  which  was  produced  by  the  sale  of  the  goods,"  &c., 
"  for,  the  product  of,  or  substitute  for,  the  original  thing,  still 
foUows  the  nature  of  the  thing  itself,  as  long  as  it  can  be 
ascertained  to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fail,  which  is  the  case  when  the  sub- 
ject is  turned  into  money,  and  mixed  and  confounded  in  a 
general  mass  of  the  same  description."  (See,  also,  Thompson 
V.  Perkm8y  3  MasoUy  232,  and  2  Storifa  Eq.  Juria.y  §  1259.) 
In  the  latter  condition  of  things,  the  aggrieved  party  can 
come  in  only  as  a  general  creditor,  and  is  entitled  to  no 
preference,  or  priority,  over  that  class  of  creditors.  This  is 
the  condition  of  the  plaintiff  in  this  bill. 

It  is  claimed,  by  the  counsel  for  Belmont  and  Lucke,  that 
the  receiver  should  be  removed  as  unfit  and  disqualified,  on 
the  facts  set  forth '  and  admitted  in  the  case,  and  some  other 
person  be  appointed  in  his  place ;  and  that  the  company  is 
estopped  from  contesting  the  matter,  because  it  assented  to 
the  appointment  of  the  receiver.  I  do  not  assent  to  this 
view.  The  company  waived  the  notice  which  is  required  by 
the  rules  and  practice  of  this  Court,  before  an  injunction  can 
be  issued ;  but  the  order  for  the  injunction,  and  for  the  ap- 
pointment of  a  receiver,  depended  upon  the  judgment  of  the 
judge  who  granted  them.  Indeed,  I  am  not  prepared  to 
admit  that  an  order  for  an  injunction,  or  a  receiver,  can  be 
made  in  an  improper  case,  even  with  the  consent  of  both 
parties,  more  especially  where  the  rights  of  third  persons  may 
be  concerned. 
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My  conclusion,  on  the  whole,  is,  that  Belmont  and  Eucke 
be  permitted  to  join  as  parties  to  the  suit,  that  the  injunction 
be  dissolved,  and  that  the  order  appointing  a  receiver  be 
vacated  and  set  aside. 


The  UNriED  States  vs.  William  Fulleeton. 

The  practice  stated,  in  regard  to  certificates  of  division  of  opinion,  in 
criminal  cases  tried  in  the  Circuit  Gonrt,  where  the  Coart  is  held  by  two 
judges. 

The  probability  that  difficnlt  and  important  questions  of  law  will  arise  on  the 
trial  of  an  indictment  in  the  Circuit  Court,  will  not  ordinarily  justify  the 
postponement  of  the  trial,  so  as  to  await  the  holding  of  the  Court  by  two 
judges,  with  a  view  to  a  certificate  of  division  of  opinion. 

(Before  Nclsox,  J.,  Southern  District  of  New  York,  December  17th,  1868.) 

This  was  an  application  on  the  part  of  the  defendant  to 
postpone  the  trial  of  the  indictment  in  this  case,  until  such  time 
as  the  Associate  Justice  of  the  Supreme  Court  assigned  to  the 
Second  Circuit,  could  sit  in  the  Circuit  Court  with  the  Dis- 
trict Judge  who  was  now  holding  it,  on  the  ground  that  diffi- 
cult and  important  questions  of  law  would  arise  on  the  trial, 
so  that,  if  a  division  of  opinion  should  occur  between  the 
judges,  the  point  or  points  could  be  certified  to  the  Supreme 
Court,  under  the  6th  section  of  the  Act  of  April  29th,  1802, 
(2  U.  S.  Stat,  at  La/rge^  159,)  that  being  the  only  mode  of 
sending  qiiestions  of  law,  arising  on  the  trial  of  a  criminal 
case,  to  the  Supreme  Court  for  revision. 

Nelson,  J.  The  practice  in  question  has  heretofore  been 
confined,  with  few  exceptions,  to  the  trial  of  capital  cases ; 
and,  even  in  those,  I  do  not  now  recollect  an  instance  where 
any  division  of  opinion  occurred  on  the  trial,  resulting  in  a 
certificate  of  a  question  to  the  Supreme  Court.  Generally 
speaking,  motions  in  arrest  of  judgment,  or  for  a  new  trial, 
which  are  liberally  indulged,  afford  sufficient  security  against 
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errore  or  mistakes  at  the  trial.  A  division  of  opinion  may  be 
certified  on  a  motion  in  arrest' of  judgment,  (  United  States  v. 
Kelhi^  11  Wkeoiton^  417,)  though  it  cannot  on  a  motion  for  a 
new  trial.  But,  where  there  is  a  diflFerence  of  opinion  on  a 
motion  for  a  new  trial,  such  a  direction  will  be  given  to  the 
case  as  will  enable  the  defendant  to  obtain  a  certificate  of  a 
division  under  the  statute.  A  new  trial  will  be  granted,  and 
thef  cause  will  be  again  submitted  to  a  jury  in  the  presence  of 
the  two  judges,  and  the  question  or  questions  will  be  regu- 
larly certified.  This  has  occurred  in  a  very  few  instances  in 
the  Northern  District  of  New  York,  and  also  in  the  Southern 
District  of  New  York,  and,  indeed,  as  far  as  I  can  remember, 
in  every  case  where  a  serious  and  well-grounded  difference 
existed. 

I  think  that,  under  these  guards  and  securities  against  er- 
ror, on  the  trial  of  the  current  and  ordinary  offences  against 
the  laws,  the  contingency  or  possibility  of  a  difference  of' 
opinion  between  the  two  judges  on  the  trial  does  not  present 
a  case  which  would  justify  an  interference  with  the  trial  of  the 
cause  in  the  usual  way,  in  conformity  to  the  practice  in  crim- 
inal cases. 


William  M.  Baibd 

The  Shorb  Link  Eailway  Company.     In  EQurrr. 

♦ 

This  Court  has  jurisdiction  of  a  suit  in  equity  brought  to  restrain  the  building 
of  a  bridge  across  the  Connecticut  river,  between  Saybrook  and  Lyme,  to  be 
used  for  a  railroad,  although  the  construction  of  such  bridge  is  daimed  to  be 
authorized  by  the  Legislature  of  the  State  of  Connecticut. 

The  construction  of  such  a  bridge  was  enjoined  until  the  final  hearing  of  the 
cause. 

(Before  Neisom  and  Shipman,  JJ.,  Connecticuti  December  19th,  1868.) 
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The  plaintiff^  a  resident  of  Philadelphia  and  a  citizen  .of 
the  State  of  Pennsylvania,  filing  this  bill  in  equity,  praying 
for  a  perpetual  injunction  against  the  defendants,  to  restrain 
them  from  building  a  bridge  across  the  Connecticut  river, 
connecting  their  railroad  track,  between  Saybrook  and  Lyme. 
He  alleged  that  they  were  proceeding  to  erect  the  bridge,  and 
that  the  same  would  very  seriously  obstruct  the  navigation  of 
the  river.  The  defendants,  by  their  answer,  set  up  that  they 
were  proceeding  to  erect  such  bridge  under  and  by  virtue  of 
authority  conferred  on  them  by  a  statute  of  the  State  of  Con- 
necticut, and  that  the  structure  which  they  were  erecting  was 
not  intended  to  obstruct,  and  would  not  in  fact  obstruct,  to 
any  considerable  extent,  the  free  navigation  of  the  river. 
The  plaintiff,  who  alleged  that  he  was  an  owner  of  vessels 
enrolled  and  licensed  under  the  Act  of  Congress,  and  engaged 
in  running  on  said  river,  and  interested  in  the  navigation 
thereof,  now  moved  that  the  defendants  be  temporarily  en- 
joined against  the  frivther  erection  of  the  bridge,  until  the 
final  hearing  on  the  bill,  answer,  and  proo&.  This  motion 
was  founded  on  the  bill  and  accompanying  affidavits  in  sup- 
port of  its  allegations.  The  defendants  opposed  it  on  their 
answer  and  on  affidavits. 

Richard  D.  Subhard  and  WiUiam  Hammeraleyy  for  the 
plaintiff. 

Henry  B.  Ha/rrison  and  TUton  E,  DooUtde^  for  the  de- 
fendants. 

Shipman,  J.  We  do  not  propose,  at  this  stage  of  the 
controversy,  to  enter  into  a  lengthy  discussion  of  the  import- 
ant questions  involved.  As  we  intimated  to  the  counsel  on 
the  hearing,  we  have  no  doubt  on  the  question  of  jurisdiction 
raised  by  the  defendants.  The  Connecticut  river,  at  least  at 
the  point  where  this  bridge  is  being  erected,  is  a  public  river, 
free  to  all  for  the  purposes  of  navigation.  "We  regard  the 
right  of  this  plaintiff,  as  well  as  that  of  every  other  citizen, 
to  its  free  navigation,  as  secured  by  the  Constitution  and  the 
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laws  of  the  United  States.  Any  material  obstruction  to  the 
exercise  of  this  right  is  a  wrong  which  this  Court  has  power 
to  redress.  As  the  injury  complained  of  is  of  that  peculiar 
character  for  which  the  remedy  at  law  is  not  adequate,  resort 
mast  be  had  to  equity,  and  the  plaintiff  has,  therefore,  filed 
his  bill  on  the  equity  side  of  the  Court.  Over  the  questions 
thus  presented,  as  we  have  stated,  we  think  this  Court  has 
ample  jurisdiction.  This  jurisdiction  is  not  impaired  by  the 
law  of  the  State  authorizing  the  erection  of  the  bridge,  for 
the  Constitution  and  laws  of  the  United  States,  by  which  the 
free  navigation  of  the  river  is  secured,  are  paramoimt  to  the 
authority  assumed  to  be  exercised  by  the  State. 

After  elaborate  arguments,  and  upon  due  consideration  of 
ihe  proofs  as  they  now  stand,  we  think  that  the  defendants 
should  be  enjoin,ed  until  the  case  can  be  brought  to  a  final 
hearing.  The  Connecticut  river  is  an  important  river,  empty- 
ing into  a  great  arm  of  the  sea,  and  over  its  waters  a  consid- 
erable commerce  is  carried  on  by  citizens  of  other  States  as 
well  as  by  those  of  Connecticut.  It  is  navigable  for  lai^ 
vessels  for  some  fifty  miles  from  its  mouth,  and  it  is  very  near 
its  mouth  that  the  defendants  are  engaged  in  erecting  the 
bridge.  In  this  particular,  the  case  is  without  parallel  in  the 
history  of  this  country,  so  fSso*  as  we  are  in£[>rmed.  We  are 
not  aware  that  the  attempt  has  ever  before  been  made  to 
throw  a  permanent  bridge  across  a  large  navigable  river,  at  or 
very  near  its  entrance  into  the  sea.  Of  course,  to  whatever 
extent  the  navigation  may  be  endangered  or  obstructed,  the 
danger  and  inconvenience  will  be  felt  by  the  whole  conmieroe 
of  the  river.  We  are  satisfied,  upon  the  proofs,  as  they  now 
stand,  that  the  free  navigation  of  this  river  will  be  materially 
abridged,  and  the  commerce  over  it  be  seriously  incommoded 
and  burdened,  by  the  erection  of  the  structure  on  which  the 
defendants  are  now  engaged.  We  are  now  treating  the  case 
in  its  present  aspect,  leaving,  of  course,  a  final  judgment  upon . 
this  and  other  questions  involved,  t#  a  later  stage  in  the  suit, 
when  the  proofs  shall  be  fully  presented.  We,  therefore,  purr 
posely  abstain  from  dwelling  at  length  on  the  points  in  issue 
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between  the  parties,  and  content  ourselves  with  the  announce- 
ment that,  on  the  facts  now  before  us,  we  deem  it  our  duty  to 
temporarily  arrest  the  construction  of  this  bridge. 

It  is  proper  to  add,  that  we  regard  this  as  the  best  course 
for  all  concerned,  for,  while  it  leaves  all  the  important  ques- 
tions open  for  examination  on  final  hearing,  it  will  effectually 
prevent  the  introduction  into  the  case  of  that  element  of 
embarrassment,  arising  out  of  large  expenditures,  which  has 
been  felt  in  the  later  stages  of  cases  of  a  similar  character. 
Though  the  defendants  are  thus  subjected  to  delay,  they  are 
at  the  same  time  relieved  from  any  hazards.  The  enjoyment 
of  their  railway  franchise,  as  they  have  used  it  for  many  years, 
is  not  interfered  with.  On  the  contrary,  their  rights,  as  they 
have  existed  and  been  enjoyed  down  to  the  present  time, 
and  the  immemorial  rights  of  all  to  the  free  and  unobstructed 
navigation  of  the  river,  are  preserved  until  the  final  deter- 
mination of  the  grave  questions  involved  in  the  case. 

Let  an  injunction  issue. 


E.  N.  Kellogg  and  others 

vs. 
Geoboe  M.  Babnabd. 

On  the  fiicta  of  this  case,  a  sale  of  wool  was  held  not  to  be  a  sale  by  sample, 
with  a  warranty  that  the  bulk  of  the  wool  should  equal  certain  samples  of  it 

What  the  rale  of  caveat  emptor  is,  stated. 

A  custom  of  the  wool  trade,  which  supplies,  on  a  sale  of  wool  in  bales,  a  war- 
nmty  against  its  being  falsely  packed,  is  valid. 

Where  such  a  custom  exists,  qualified  by  the  condition  that  the  seller  must, 
witliin  a  reasonable  time,  be  notified  and  famished  with  the  marks  and  num- 
bers of  the  bales  claimed  to  be  falsely  packed,  the  purchaser  is  entitled,  on 
compliance  with  such  condition,  to  recover  from  the  seller  the  damages  sua. 
tained  by  reason  of  false  packing. 

(Before  Shipman,  J.,  Connecticut,  December  21st,  1868.) 

This  was  an  action  on  the  case,  tried  before  the  Court  with- 
out a  jury.    The  Court  found  the  following  facts :  The  plaint- 
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Hb  are  merchants,  and  dealers  in  wool,  at  Hartford,  Connec- 
ticut, and  the  defendant  was  a  commission  merchant,  and  an 
importer  of  and  dealer  in  foreign  wool,  at  Boston,  Massachu- 
setts. George  W.  Bond  &  Co.  were  wool  brokers  at  Boston. 
On  the  13th  of  July,  1864,  said  Bond  &  Co.  wrote  E.  N. 
Kellogg  &  Co.,  who  were  some  of  the  plaintiffs  in  this  suit, 
the  following  letter :  "  Boston,  July  30th,  1864.  Messrs.  E. 
K.  Kellogg  &  Co.  Gent.  "We  send  you  to-day,  by  request 
of  our  jxmior,  the  following  samples  of  Mestiza  wools — ^961, 
S.  T.  64  bales.  No.  1,  50  cents ;  962,  S.  T.  15  bales.  No.  1,  50 
cents ;  963,  N.  71  bales  Merino,  55  cents ;  964,  Y.  24  bales. 
No.  1,  50  cents.  With  963  there  are  two  low  bales  at  half 
price.  These  are  the  lowest  prices  we  have  been  able  to  ob- 
tain, and  they  depend  entirely  upon  gold  valuation.  We 
should  be  happy  to  hear  from  you  on  either  or  all  lots.  We 
remain  yours,  truly,  Geo.  W.  Bond  &  Co."  This  letter,  with 
the  samples  of  wool  therein  referred  to,  was  received,  in  due 
course  of  mail,  by  Kellogg  <fe  Co.  Subsequently,  the  following 
correspondence,  by  telegraph  and  mail,  passed  between  Bond 
&  Co.  and  Kellogg  &  Co. :  "  To  E.  N.  Kellogg  &  Co.,  Hart- 
ford. August  2d,  1864.  K  fifty  cents  all  round  is  offered  for 
Mestiza  wool,  may  sell.  Q^o.  W.  Bond  &  Co."  "  To  Geo. 
W.  Bond  &  Co.,  Boston.  August  6th,  1864.  Party  will  take 
four  lots  Mestiza,  if  they  compare  with  samples,  at  fifty  cents, 
fifteen  days.  "E.  N.  Kellogg  &  Co."  "  To  E.  N.  Kellogg  & 
Co.  August  6th,  1864.  Have  Mestiza,  four  lots,  but  must  be 
examined  Monday.  Geo.  W.  Bond  &  Co."  "  Boston,  August 
6th,  1864.  Messrs.  E.  N.  Kellogg  &  Co.,  Hartford.  .Gentle- 
men. Tour  telegram  received,  offering  50  cents  cash,  15  days, 
for  the  4  lots  Mestiza,  equal  to  sample  or  no  sale,  and  we  have 
dosed  the  wool,  for  you  to  be  here  Monday,  without  fail. 
This  is  our  point  in  the  sale,  that  it  must  be  reported  on  by 
that  time.  You  have  got  a  bargain,  as  the  market  now  stands. 
Very  truly  yours,  Geo.W.  Bond  &  Co."  The  last-named  letter 
was  received  by  Kellogg  &  Co.  on  Saturday  evening,  Aug.  6th. 
On  Sunday  evening,  tie  senior  member  of  the  firm,  E.  N. 
Kellogg,  went  to  Boston.    On  Monday  morning,  August  8th, 
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he  proceeded  to  the  store  of  Bond  &  Co.,  where  a  sample  bale 
of  each  of  the  lots  of  wool  had  been  previously  sent  by  the 
defendant,  that  they  might  be  examined  by  such  customers  as 
were  seeking  to  purchase.  The  sample  bales  were  put  up  in 
the  usuaLway  of  Mestiza  wool.  The  wool  had  been  packed 
at  Buenos  Ayres,  in  South  America,  and  brought  to  this  coun- 
try in  iron-bound  bales  of  about  1,000  pounds  each.  The 
bales  stood  on  end  in  the  store  of  Bond  &  Co.,  with  one  or 
two  of  the  end  hoops  broken,  and  the  burlaps  or  bagging,  in- 
closing the  same,  partially  removed.  Kellogg  proceeded  to 
examine  the  same  in  the  customary  way  of  purchasers  of  such 
wool,  by  taking  up  and  inspecting  the  loose  places  which  had 
been  rendered  accessible  by  removing  a  portion  of  the  hoops. 
Both  the  preparation  of  the  bales  for  examination  by  Bond  & 
Co.,  and  the  examination  of  the  bales  by  Kellogg,  were  in  the 
customary  mode  observed  in  the  sale  of  foreign  wool  of  this 
diaracter.  After  examining  the  loose  places  that  were  acces- 
sible, Kellogg  was  informed,  by  Bond  &  Co.,  that  the  bulk  of 
the  wool  was  in  the  United  States  bonded  warehouse,  that  he 
could  go  and  examine  it  there  if  he  chose,  and  that  the  bales 
would  be  sufficiently  opened  for  that  purpose.  He  declined 
to  do  this,  and  concluded  the  purchase  on  the  joint  account 
of  all  the  plaintiffs.  In  this  purchase  were  seventy-three  bales 
of  Mestiza  wool,  which,  it  was  alleged,  were  subsequently 
found  to  have  been  &lsely  and  deceitfally  packed.  This  suit 
related  to  these  seventy-three  bales.  The  examination  of  the 
interior  of  the  bulk  of  bales  of  wool  generally  put  up  like 
these,  was  not  customary  in  the  trade,  and,  though  possible, 
would  be  very  inconvenient,  and  attended  with  great  labor 
and  delay,  and,  for  these  reasons,  was  impracticable.  On  the 
17th  of  August,  the  wool  purchased  was  weighed  out,  paid 
for,  and  delivered  to  Bond  &  Co.,  as  the  agents  of  the  plaint- 
iff for  that  purpose.  They  stored  the  same  in  Boston,  sub- 
ject to  the  plaintiffs'  order,  where  it  remained  till  March,  1865. 
On  the  19th  of  January,  1865,  the  plaintiffs  sold  the  seventy- 
three  bales  in  question  to  Lounsbury,  Bissell  &  Co.,  of  Nor- 
walk,  Connecticut,  and  the  same  were  shipped  at  Boston  to 
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the  latter  firm,  in  March,  1865.  In  April  following  they  pro- 
ceeded to  open  some  of  the  bales,  to  use  in  their  manufactory 
at  Norwalk.  They  immediately  notified  the  plaintife  of  the 
condition  in  which  they  found  the  wool  in  the  few  bales  they 
had  opened.  The  plaintiffit  proceeded  to  Norwalk,  and,  after 
having  satisfied  themselves  of  the  condition  of  the  wool,  no- 
tified Bond  &  Co.,  on  the  Ist  of  May,  1865,  that  the  same  was 
^^  false  packed  and  damaged,"  and  ^^  entirely  different  from  the 
samples."  This  notice  to  Bond  &  Co.  was  immediately  com- 
municated to  the  defendant,  who  replied  by  requesting  that 
the  marks  and  numbers  of  the  bales  found  falsely  packed 
might  be  sent  to  him,  and  promising  that  he  would  then  ex- 
amine into  the  matter,  and  do  what  was  proper  and  just. 
This  request  and  promise  were  immediately  communicated  to 
the  plaintiffs.  The  only  visible  mark  on  any  of  these  seventy- 
three  bales,  so  far  as  the  proof  showed,  was  the  mark  S.  T., 
being  the  initials  of  Samuel  Tyler,  who  bought  the  wool  at 
Buenos  Ayres,  had  it  packed  there,  and  consigned  it  to  the 
defendant  at  Boston.  This  mark  was  on  each  bale.  The 
bales  were  all  regularly  numbered,  and  the  numbers  were 
marked  thereon.  The  plaintiffs,  within  a  reasonable  time, 
caused  to  be  delivered  to  the  defendant  the  numbers  and 
weights  of  twenty-four  bales  respectively,  but  not  the  marks. 
The  defendant  then  waived  his  request  for,  and  his  right  to 
call  for,  the  marks  on  these  twenty-four  bales.  The  defend- 
ant also  waived  his  request  for,  and  his  right  to  call  for,  the 
marks  and  numbers  on  eleven  other  bales,  and  caused  those 
eleven  bales  to  be  examined  by  his  own  agents  duly  author- 
ized for  that  purpose.  As  to  the  remaining  thirty-eight  of  the 
seventy-three  bales,  no  marks  or  numbers  were  ever  furnished 
by  the  plaintiffs  to  the  defendant,  nor  did  he  ever  waive  his 
right  to  call  for  the  same.  By  the  custom  of  merchants  and 
dealers  in  foreign  wool  in  bales,  in  Boston  and  New  York,  the 
principal  markets  of  this  country  where  such  wool  was  sold, 
there  was  an  implied  warranty  by  the  seller  to  the  purchaser, 
that  the  same  was  not  falsely  or  deceitfully  packed,  and,  when- 
ever any  such  wool  was  sold,  and  was,  within  a  reasonable 
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time,  found  to  be  falsely  and  deceitfully  packed,  the  seller,  on 
notice  from  the  purchaser,  given  in  a  reasonable  time,  of  the 
&ct  of  such  false  packing,  and  of  the  marks  and  numbers  on 
the  bales,  was  bound,  by  the  custom  of  such  merchants,  to  in- 
demnify the  purchaser,  and  make  good  to  him  any  loss  or 
damage  he  might  have  sustained  in  consequence  of  such  false 
and  deceitftd  packing.  The  seventy-three  bales  of  wool  in 
question  were  in  fiact  falsely  and  deceitfully  packed,  by  placing 
in  the  interior  of  them  rotten  and  damaged  wool,  dirt  and 
dung,  which  materials  were  foreign  to,  and  did  not  properly 
belong  to,  or  with,  the  fleeces.  This  foreign  matter  was  con- 
cealed by  an  outer  covering  of  fleeces  in  their  fair  and  ordi- 
nary state,  thus  forming  a  &ir  but  deceitftd  exterior  to  the 
bales.  The  loss  and  damage  sustained  by  the  plaintifib  in 
consequence  of  such  false  and  deceitful  packing  of  the  twenty- 
four  bales,  the  numbers  and  weights  of  which  they  furnished 
the  defendant,  and  the  right  to  call  for  the  marks  of  which 
the  defendant  waived,  was  $2,500.  The  loss  and  damage  sus- 
tained by  the  plaintiffs  in  consequence  of  such  false  and  de- 
ceitful packing  of  the  eleven  bales,  the  right  to  call  for  the 
marks  and  numbers  of  which  the  defendant  waived,  was 
$1,100.  The  loss  and  damage  sustained  by  the  plaintiffs  in 
consequence  of  such  false  and  deceitful  packing  of  the  remain- 
ing thirty-eight  bales,  was  $4,100.  When  the  defendant  sold 
to  the  plaintiffs  the  seventy-three  bales  of  wool,  he  had  no 
knowledge,  or  reason  to  believe,  that  they,  or  any  of  them, 
were  falsely  or  deceitfully  packed,  and  sold  the  same  in  good 
&ith,  supposing  that  they  were  fairly  and  honestly  packed. 
The  defendant  was  not  tiie  absolute  exclusive  owner  of  the 
wool,  but  it  was  consigned  to  him  by  Samuel  Tyler,  who 
bought  it  in  good  faith  in  Buenos  Ayres,  and  the  defendant 
had  advanced  to  Tyler  the  funds  for  its  purchase.  The  only 
interest  the  defendant  had  in  the  wool  was  in  the  nature  of  a 
lien  on  the  same  for  his  advances  and  commissions.  The 
plaintiffs  bought  the  Wool  from  the  defendant  directly,  through 
his  brokers,  and  with  no  knowledge  or  reason  to  believe  that 
any  person  other  than  the  principal  for  whom  the  brokers 
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were  acting,  had  any  interest  therein.  The  brokers  did  not 
disclose  the  name  of  the  defendant  till  the  wool  was  weighed 
and  billed,  nor  were  they  requested  to  do  so  before  that  time. 
Bond  &  Co.  were  employed  by  the  defendant  to  negotiate  for 
the  sale  of  the  wool,  as  well-known  brokers  engaged  in  effect- 
ing sales  of  such  merchandise,  but  they  had  no  express  author- 
ity to  complete  a  sale  without  first  reporting  the  conditions  or 
terms  to  the  defendant.  The  defendant  instructed  them  that 
he  would  not  sell  by  sample  at  all,  but  would  sell  if  the  party 
would  come  to  Boston,  examine  the  wool,  and  accept  it  imme- 
diately. This  instruction  was  not  known  to  the  plaintiffs, 
beyond  what  might  be  inferred  from  the  fact  that  they  were 
required  to  come  to  Boston  and  examine  the  wool,  as  stated 
in  the  telegram  and  letter  before  set  forth.  The  examination 
by  Kellogg,  at  the  time  he  purchased  the  wool,  did  not  reveal 
any  false  packing,  nor  did  he,  or  any  of  the  other  plaintiffs, 
discover  that  the  same  was  falsely  packed,  until  the*  fact  was 
communicated  to  them  by  Lounsbury,  Bissell  &  Co.,  in  April, 
1865. 

Shipman,  J.  (1.)  This  was  not  a  sale  by  sample.  Though 
samples  were  forwarded  to  the  plaintifib,  and  they  replied  by 
an  offer  of  "fifty  cents  all  round,"  provided  the  bulk  equalled 
the  samples,  yet  the  brokers  informed  them  that  one  point  in 
the  sale  was,  that  they  must  be  in  Boston  on  Monday  and  ex- 
amine the  wool.  The  telegram  and  the  letter  of  the  6th  of 
August,  from  the  brokers,  taken  together,  show  that  it  was 
not  their  intention  to  sell  without  an  examination  was  first 
made  by  the  buyer.  These  communications  were  both  of 
them  sent  after  the  offer  had  been  made  by  Eellogg  &  Co.  to 
purchase  by  the  samples,  and  apprized  the  plaintifife  that  the 
sale  must  be  .upon  the  usual  examination  of  the  article.  If 
the  plaintiffs  intended  to  rely  on  the  samples,  and  purchase 
on  that  basis,  their  journey  to  Boston,  and  their  examination 
of  the  bales  at  the  brokers^  store,  were  wholly  superfluous. 
More  than  this,  the  examination  of  the  bales  at  the  brokers' 
store,  after  notice  that  such  examination  was  necessary  before 
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the  contract  conld  be  completed,  was  inconsistent  with  the 
idea  of  a  sale  by  sample,  with  a  warranty  that  the  bulk  of  the 
wool  should  equal  the  specimens  sent  to  Hartford.  The  ex- 
posure of  the  few  bales  at  the  brokers'  store  was,  in  no  sense, 
a  presentation  of  samples  warranted  to  accurately  represent 
the  bulk.  The  object  of  the  exhibition  of  these  bales  was 
doubtless  correctly  stated  by  Mr.  £ellogg,  one  of  the  plaint- 
iff, who  said,  in  his  testimony,  that  it  was  ^^  to  inspire  confi- 
dence." It  was  an  appeal  to  the  judgment  and  discretion  of 
the  purchafier.  There  was  no  express  warranty  that  the  bales 
not  examined  should  accurately  correspond  to  those  exhibited 
at  the  brokers'  store.  The  law  cannot,  under  the  circum- 
stances, imply  such  warranty. 

(2.)  This  wafi  a  sale  where,  as  to  the  general  character  and 
quality  of  the  goods,  the  maxim,  ca/oeat  emptor^  applies. 
"  Where  goods  are  m  699e^  and  may  be  inspected  by  the  buyer, 
and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim, 
coflmst  emptor^  applies,  even  though  the  defect  which  exists  in 
them  is  latent  and  not  discoverable  on  examination,  at  least 
where  the  seller  is  neither  the  grower  nor  the  manufacturer. 
The  buyer,  in  such  a  case,  has  the  opportnmty  of  exercising 
bis  judgment  upon  the  matter ;  and,  if  the  result  of  the  in- 
spection be  unsatis&ctory,  or,  if  he  distrusts  his  own  judgment, 
he  may,  if  he  chooses,  require  a  warranty.  In  such  a  cajse,  it 
is  not  an  implied  term  of  the  contract  of  sale,  that  the  goods 
are  of  any  particular  quality  or  are  merchantable."  (Jones  v. 
Just^  Eng.  Lcm  Rep.,  3  Q.  J?.,  197,  202.) 

(3.)  This  was  a  .sale  under  a  custom  of  the  trade  which 
supplies  a  warranty  against  false  packing.  The  validity  of  a 
custom  somewhat  similar  to  this  was  recognized  by  the  Su- 
preme Court  of  Massachusetts,  in  Ths  Gasco  Mcmmfactv/rmg 
Co,  V.  Dixon,  (3  Cvsh,,  407.)  The  Court  has,  in  the  present 
case,  found  that  the  custom  existed,  qualified  by  the  condition 
that  the  seller  must  be  notified  and  furnished  with  the  marks 
and  numbers  of  the  bales  claimed  to  be  falsely  packed.  The 
main  practice  of  the  custom,  to  wit,  that  there  is,  in  the  sale 
of  wool  packed  in  bales  as  this  was,  a  warranty  of  the  seller 
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against  fSsdee  packing,  was  proved  by  the  concurrent  testimony 
of  many  of  the  witnesses  on  botli  sides.  The  point  of  differ- 
ence among  them  was  touching  the  time  within  which  the 
buyer  must  give  the  seller  notice  of  the  fraud  and  make  his 
claim.  On  this  point  there  was  great  diversity  of  opinion 
among  the  defendant's  witnesses.  But  the  cbnclusion  which 
the  Court  arrived  at,  on  the  whole  evidence,  and  which  is 
stated  in  the  finding  of  facts,  is,  that  notice  of  the  fraud,  and 
of  the  marks  and  numbers  on  the  J^ales,  must  be  given  to  the 
seller  in  a  reasonable  time.  This,  indeed,  is  the  only  practi- 
cable rule  in  connection  with,  or  as  a  part  of,  the  custom. 
What  a  reasonable  time  is,  is  a  question  of  fact,  to  be  deter- 
mined as  each  case  arises. 

(4.)  The  Court  has  found  that  notice  of  the  fraud  was,  in 
this  case^  given  to  the  seller  in  a  reasonable  time ;  and  that,  as 
to  the  marks  and  numbers,  the  numbers  on  twenty-four  bales 
were  furnished  the  seller  within  a  reasonable  time,  and  the 
famishing  of  the  marks  was  not  insisted  on,  but  was  waived. 
As  to  eleven  other  bales,  it  was  found  that  the  defend- 
ant waived  all  claim  to  have  the  marks  and  numbers  furnished 
to  him.  He  caused  those  bales  to  be  examined  by  his  own 
agents.  He  must  at  that  time  have  well  known  that  the  wool 
in  question  was  part  of  the  lot  he  received  on  consignment 
from  Tyler.  This  is  doubtless  the  reason  why  he  did  not 
insist  on  the  marks,  when  the  numbers  and  weights  of  the 
twenty-four  bales,  severally,  were  presented  to  him.  All  of 
the  seventy-three  bales  were  marked  S.  T.,  and  this  was  the 
only  mark,  except  the  numbers^  which  it  was  proved  was  on 
the  bales.  It  was  by  this  mark  that  they  were  billed  to  the 
plaintiffs. 

(5.)  It  follows  that  the  plaintiffs  have  a  right  to  recover 
$3,600,  being  the  loss  sustained  by  them  on  thirty-five  bales, 
the  marks  and  numbers  on  which  were  furnished  to  the  seller, 
or  were  waived  by  him.  They  are  entitled  also  to  recover  in- 
terest at  the  rate  of  sixj^^  cewt.per  omnum^  on  that  amdunt, 
from  January  19th,  1865,  to  tiie  present  time. 

(6.)  As  to  the  loss  sustained  on  the  remaining  thirty-eight 
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bales,  amounting  to  $4,100,  the  plaintiffs  are  not  entitled  to 
recover.  It  was  their  duty  to  have  furnished  the  marks  and 
numbers  on  these  bales,  or  been  excused  therefrom  by  the  de- 
^fendant.  This  part  of  the  custom  must  be  complied  with  in 
order  to  entitle  the  purchaser  to  make  a  valid  claim.  It  may, 
and  often  must,  be  important  for  the  seller  to  have  these 
marks  and  numbers,  for  the  purpose  of  enabling  him  to  iden- 
tify the  article  as  one  sold  by  him,  and  of  ftimishing  him  with 
the  means  of  resorting  to  the  person  who  sold  or  consigned 
the  goods  to  him.  It  is  easy  for  the  purchaser  to  Aimish  the 
marks  and  numbers,  as  they  are  on  the  bales.  The  plaintift 
having  &iled  to  comply  with  this  feature  of  the  custom  upon 
which  alone  they  can  rely,  so  far  as  these  thirty-eight  bales  are 
concerned,  and  the  defendant  never  having  waived  his  right 
to  insist  on  such  compliance,  the  plaintiffs  must,  to  that  ex- 
tent, fail  to  recover. 


In  re  Thompson  Greenfield,  a  Bakkbupt. 

The  29th  section  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U,  8,  SUU.  at 
Lar^e,  681,)  requires  abaokrapt  to  apply  for  a  discharge  from  his^^bts  with- 
in oae  year  from  ihfi  adjudication  of  bankniptcy,  only  in  cases  where,  by  reap 
son  of  no  debts  having  been  proved  against  him,  or  of  no  assets  having  come 
to  the  hands  of  his  assignee,  he  can  apply  for  a  discharge  within  less  than  six 
months  from  snch  adjudication. 

(Before  Nkubon,  J.,  Southern  District  of  New  York,  December  24th,  1868.) 

This  was  a  petition  for  a  review  of  an  order  of  the  Dis- 
trict Court,  refusing  a  discharge  to  a  bankrupt.  The  decision 
of  the  District  Judge,  (Blatchfokd,  J.,)  was  as  follows : 
'^  The  adjudication  of  bankruptcy  was  made  on  a  voluntary 
petition,  on  the  28th  of  August,  1867.  On  the  22d  of  Octo- 
ber, 1868,  the  bankrupt  petitioned  for  his  discharge.  The 
petition  is  in  the  form  of  Form  Ko.  51,  and  does  not  state 
either  that  no  debts  have  been  proved  against  the  bankrupt, 
or  that  no  assets  have  come  to  the  hands  of  the  assignee. 
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The  question  arises,  whether  a  discharge  must  be  withheld 
for  the  reason  that  the  bankrapt  failed  to  apply  to  the  Conrt 
for  a  discharge  from  his  debts  within  one  year  from  the  adju- 
dication of  bankruptcy.  It  has  been  decided  by  the  District 
Court  for  the  Northern  District  of  New  York,  (m  re  WUmoUj 
2  Bcmhrujpt  JSeffisterj  76,)  that  section  29  of  the  Act  requires 
that,  in  all  cases,  a  discharge  must  be  applied  for  within  one 
year  from  the  adjudication  of  bankruptcy,  and  that,  if  it  be 
not  applied  for  within  that  time,  it  cannot  be  granted.  Such 
is  also  the  views  of  the  authors  of  two  elementary  works  on 
flie  statute.  {Avery  dk  Hdbb^  Bamhrwpt  La/w^  p.  210 ;  Ja/me^ 
Bcmhrupt  LaWy  p.  133.)  My  attention  has  not  been  called 
to  any  other  authority  on  the  subject.  I  have  serious  doubt 
whether  this  is  the  proper  construction  of  the  29th  section. 
The  language  of  that  section  is,  ^  that,  at  any  time  after  the 
expiration  of  six  months  from  the  adjudication  of  bankruptcy, 
or,  if  no  debts  have  been  proved  against  the  bankrupt,  or,  if  no 
assets  have  come  to  the  hands  of  the  assignee,  at  any  time 
after  the  expiration  of  sixty  days,  and  within  one  year  from 
the  adjudication  of  bankruptcy,  the  bankrupt  may  apply  to 
the  Court  for  a  discharge  from  his  debts.'  It  is  contended, 
that  the  provision  consists  of  two  parts,  and  is  to  be  read  as 
if  it  were  worded  thus :  (1.)  At  any  time  after  the  expiration 
of  six  months  from  the  adjudication  of  bankruptcy,  and  within 
one  year  from  the  adjudication  of  bankruptcy,  the  bankrupt 
may  apply,  &c. ;  (2.)  If  no  debts  have  been  proved  against 
the  bankrupt,  or,  if  no  assets  have  come  to  the  hands  of  the 
assignee,  the  bankrupt  may,  at  any  time  after  the  expiration 
of  sixty  days  from  the  adjudication  of  bankruptcy,  and  with- 
in one  year  from  the  adjudication  of  bankruptcy,  apply,  &c. 
There  is  no  doubt  that  the  privilege  granted  by  the  Act  must 
be  enjoyed,  if  at  all,  subject  to  the  conditions  and  limitations 
as  to  the  time  of  applying  for  the  discharge,  which  are  im- 
posed by  the  Act.  The  only  question  is  as  to  what  are  the 
limitations.  In  order  to  maintain  the  construction  which 
would  withhold  a  discharge  in  this  case,  the  words,  '  and 
within  one  year  from  the  adjudication  of  bankruptcy,'  must 
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be  held  to  apply  equally  to,  and  to  be  connected  eqnally 
with,  and  to  qualify  equally,  each  one  of  the  two  branches  of 
the  same  sentence  which  precede  them  therein — ^the  one 
branch  consisting  of  the  words,  '  at  any  time  after  the  ex- 
piration of  six  months  from  the  adjudication  of  bankruptcy,' 
and  the  other  branch  consisting  of  the  words,  ^  if  no  debts 
have  been«proved  against  the  bankrupt,  or,  if  no  assets  have 
come  to  the  hands  of  the  assignee,  at  any  time  after  the  ex- 
piration of  sixty  days.'  Now,  the  first  of  such  branches  con- 
tains a  complete  idea  in  itself — '  at  any  time  after  the  expira- 
tion of  six  months  from  the  adjudication  of  bankruptcy^ 
without  any  aid  from  any  thing  contained  in  the  subsequent 
words,  ^  and  within  one  year  from  the  adjudication  of  bank- 
ruptcy.' But  the  second  of  such  branches  does  not  contain  a 
complete  idea  in  itself.  It  merely  says,  that,  in  the  case  of  no 
debts  proved,  or  in  the  case  of  no  assets,  then, '  at  any  time  after 
the  expiration  of  sixty  days ; '  but  it  does  not  state  where  the 
computation  of  sixty  days  is  to  commence.  The  idea  would 
have  been  complete  if  it  had  said,  ^  after  the  expiration  of 
sixty  days  from  the  adjudication  of  bankruptcy.'  The  words, 
*  from  the  adjudicmion  of  bankruptcy,'  must  be  supplied,  in 
the  second  of  such  branches,  from  some  source ;  otherwise,  it 
has  no  meaning.  Those  words  are  found  in  the  first  *of  such 
branches;  and,  if  they  had  been  transplanted  from  their 
position  in  the  first  of  such  branches,  and  placed  in  the  second 
of  such  branches,  after  the  words  '  sixty  days,'  there  would 
have  been  no  doubt  whatever  that  the  words, '  and  within  one 
year  from  the  adjudication  of  bankruptcy,'  were  intended, 
and  must  have  been  held,  to  qualify  and  apply  to  both  of 
such  branches.  But,  in  judicial  construction,  such  transplant- 
ing would  be  a  forced  process.  In  the  use  of  written  lan- 
guage, qualifying  words  generally  relate  back  to  something 
that  precedes,  and  do  not  reach  forward  to  something  that 
follows.  The  words,  *  from  the  adjudication  of  bankruptcy,' 
which  are  needed  to  make  sense  of  the  second  of  such  branches, 
are  found  immediately  following  it,  in  the  words,  *  and  within 
one  year  from  the  adjudioation  of  bankruptcy,'  and  naturally 

You  VI.— 19 


290  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  Thompson  Greenfield,  a  Bankrupt 

relate  back  to,  and  apply  to,  and  qualify,  the  second  of  such 
branches,  so  as  to  make  it  read,  ^  at  any  time  after  the  expira- 
tion of  sixty  days,  and  within  one  year,  from  the  adjudication 
of  bankruptcy.'  Now,  if  the  clause, '  and  within  one  year  from 
the  adjudication  of  bankruptcy,' '^be  thus  necessarily  adjunct  and 
auxiliary  to  the  second  of  such  branches,  in  order  that  it  shall 
have  any  sensible  meaning,  such  clause  thereby  bec<Mnes  an  in- 
tegral part  of  the  second  of  such  branches,  and  the  sentence 
thus  resolves  itself  into  two  members,  which  provide  severally : 
(1.)  That,  at  any  time  after  the  expiration  of  six  months  from 
the  adjudication  of  bankruptcy,  but  not  sooner,  the  bankrupt 
may  apply,  &c. ;  (2.)  That,  if  no  debts  have  been  proved,  or 
there  are  no  assets,  he  may  apply  at  any  time  after  the  ex- 
piration of  sixty  days  from  the  adjudication  of  bankruptcy, 
and  not  sooner,  provided  he  applies  within  one  year  after  such 
adjudication.  In  this  view,  if  debts  have  been  proved,  and 
there  are  assets,  he  is  obliged  to  wait  for  six  months,  but, 
after  that,  he  is  not  restricted  in  time.  If  he  is  in  a  position 
to  apply  after  waiting  only  sixty  days,  he  must  do  so  within 
a  year.  It  may  have  been  thought  that,  when  there  are  debts 
proved,  as  well  as  assets  in  the  hands  of.  the  assignee,  there 
should  be  no  requirement  that  the  application  for  a  discharge 
be  made  within  a  year  after  the  adjudication,  but  that,  when 
there  are  either  no  debts  proved,  or  no  assets,  there  ought  to 
be  such  a  requirement.  It  is  difficult,  indeed,  to  see  a  reason 
for  such  a  distinction,  but  not  more  difficult  than  it  is  to  see 
why  there  should  be  such  a  requirement  in  any  case.  The 
provision,  in  section  21,  against  unreasonable  delay,  will  not 
work  more  in  the  interest  of  creditors,  by  reason  of  such  re- 
quirement, because,  by  virtue  of  such  requirement,  a  delay  of 
a  year,  which  might  otherwise  be  unreasonable,  is  made 
reasonable.  StiU,  in  view  of  the  decision  before  referred  to, 
and  of  the  fact  that  there  would  be  greater  mischief  in  grant- 
ing a  discharge  in  this  case,  on  a  mistaken  view  of  the  statute, 
than  in  erroneously  withholding  one,  I  shall  refuse  a  discharge, 
with  a  view  to  afford  an  opportunity  for  a  review  of  the  ques- 
tion by  the  Circuit  Court,  on  a  proper  proceeding  to  be  insti-. 
uted  under  section  2  of  the  Act." 
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SuUivan  &  Bracken^  for  the  bankrupt. 

Nelson,  J.  I  have  examined  the  29th  section  of  the 
bankruptcy  Act,  discuBsed  by  Judge  Blatchford,  in  this  case, 
and  his  opinion  upon  it ;  and,  after  the  best  consideration  I 
have  been  able  to  give,  concur  in  that  opinion.  I  think  the 
fair  grammatical  construction  excludes  the  limitation  of  the 
one  year  from  the  first  clause  in  the  section,  and  that  there  is 
reason  for  the  distinction  between  the  case  where  there  are 
creditors  and  assets,  involving  delay  in  tne  proceedings,  and 
in  the  settlement  of  the  estate  before  the  Court,  and  the  case 
where  there  are  either  no  creditors,  or  no  assets,  or,  rather,  no 
debts  proved,  or  no  assets  to  be  assigned.  The  objection  is 
very  technical,  and  a  contrary  view  leads  to  no  useful  result. 
The  order  of  the  District  Court  is  reversed,  and  a  discharge  is 
directed  to  be  given. 


Chables  S.  Coleman 
D.  Eandolph  Mabtin,  and  othebs.    In  Equtty. 

Under  Rule  66  of  the  Rules  in  Equity  prescribed  by  the  Supreme  Court,  the 
answer  of  every  defendant  in  a  suit  in  equity,  when  sufficient,  must  be  replied 
to,  without  reference  to  the  state  of  Ihe  cause  or  of  the  pleadings  in  regard  to 
any  other  defendant. 

The  practice  as  to  enlarging  the  time  for  the  plaintiff  to  take  proofs,  under  such 
circumstances,  stated. 

(Before  Blatchfo&d,  J.,  Southern  District  of  New  York,  December  80th,  1868.) 

Blatohfobd,  J.  Under  iRule  66  of  the  Kules  in  Equity 
prescribed  by  the  Supreme  Court,  the  answer  of  every  de- 
fendant, when  sufficient,  must  be  replied  to,  without  reference 
to  the  state  of  the  cause  or  of  the  pleadings  in  regard  to  any 
other  defendant.     The  replication  must  be  a  general  one. 
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Sule  45  abolishes  special  replications.  Any  defendant,  whose 
answer  is  sufficient,  has  a  right  to  have  the  cause,  as  to  him, 
put  at  issue,  so  that  he  may,  under  Eules  67,  68,  and  69,  pro- 
ceed to  take  his  testimony,  if  he  wishes  to.  But,  where  the 
cause  is  not  at  issue  as  to  all  the  defendants,  and  where  it  is 
not  proper  to  compel  the  plaintiff  to  go  to  proofs  until  it  is  at 
issue  as  to  all  of  them,  the  Court  will,  on  a  proper  application, 
enlarge  the  time,  under  Eole  69,  for  the  plaintiff  to  take 
proofs  in  respect  of  ^he  defendants  as  to  whom  the  cause  is  at 
issue. 

Enoch  Louis  Lowe  and  Robert  J,  Brevity  for  the  plaintiff. 

Enoch  Z.  Fa/richer^  for  the  defendant  Martin. 


In  re  John  H.  Kimball,  a  Bankrupt. 

Where  floar  was  sent  by  A.  -to  B.,  to  be  sold  on  commission,  and  the  proceeds 
were  to  be  remitted  to  A.,  less  the  commission  of  B.,  and  the  flour  was  sold 
but  the  proceeds  were  not  remitted,  and  B.  was  adjudged  a  bankrupt  by  the 
District  Court,  and  afterwards  was  arrested  in  an  action  founded  on  the  trans- 
action, brought  against  him  by  A.,  in  a  State  Court : 

Hddf  That  the  debt  was  one  created  by  the  defalcation  of  B.  while  acting  in  a 
fiduciary  char&cter,  within  the  meaning  of  section  83  of  the  bankruptcy  Act 
of  March  2d,  1867,  (14  U.  8.  Stat,  at  Large,  583,)  and  that  B.  was,  therefore, 
liable  to  such  arrest,  notwithstanding  the  provision  of  section  26  of  said  Act 

Meldj  also,  that  the  question  whether,  in  such  case,  B.  could  be  discharged  from 
arrest  by  the  bankruptcy  Court,  depended  upon  the  case  presented  on  which 
the  arrest  was  made. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  January  14th,  1869.) 

This  was  a  petition  for  a  review  of  an  order  of  the  Dis- 
trict Court  refusing  to  discharge  the  bankrupt  from  arrest, 
and,  also,  refusing  to  discharge  the  bail  given  by  him  thereon. 
He  was  adjudged  a  bankrupt  on  the  26th  of  May,  1868.  The 
arrest  was  made  on  or  about  the  5th  of  June  thereafter,  in  an 
action  brought  in  a  State  court,  and  on  an  order  of  arrest 
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founded  on  an  affidavit  setting  forth  that,  on  the  23d  of  De- 
cember, 1867,  the  plaintiff  forwarded  21,250  pounds  of  buck- 
wheat flour  to  the  bankrupt,  to  sell  on  commission,  and  remit 
the  proceeds,  less  the  commission.  The  flour  was  sold  on  or 
about  the  20th  of  February,  1868,  by  the  bankrupt^  who  re- 
ceived therefor  $758  ^^  ^^®r  ^^^  above  the  commission,  but 
failed  to  remit  the  proceeds,  or  any  part  thereof.  They  were 
subsequently  demanded  from  him,  but  he  refused  to  pay  them, 
saying  that  he  had  no  means  of  payment,  and  had  applied  the 
money  to  his  own  use.  Soon  afterwards  he  applied  for  the 
benefit  of  the  bankruptcy  Act,  and  closed  his  commission 
business. 

Nelson,  J.  The  application  for  the  discharge  of  the  bank- 
rupt from  arrest  is  founded  on  the  latter  clause  of  the  26th 
section  of  the  Act,  which  provides,  that  "  no  bankrupt  shall  be 
liable  to  arrest  during  the  pendency  of  the  proceedings  in 
bankruptcy,  in  any  civil  action,  unless  the  same  is  founded  on 
some  debt  or  claim  from  which  his  discharge  in  bankruptcy 
would  not  release  him."  The  33d  section  provides,  that  "  no 
debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or  while  actmg  m  a/ny 
fid/adimf  chcuracter^  shall  be  discharged  under  this  Act."  The 
District  Court  held  that  the  debt  in  this  case  was  created  by 
the  defalcation  of  the  debtor  while  acting  in  a  fiduciary  char- 
acter, and  would  not  be  discharged  in  bankruptcy,  and, 
hence,  refused  to  discharge  hun  from  arrest.  I  am  inclined  to 
concur  in  this  opinion.  I  concur  the  more  readily,  as  the  de- 
cision of  the  question  by  the  District  Court  extends,  in  its 
operation  and  effect,  only  to  the  matter  of  arrest,  and  does 
not  affect  the  question  ultimately  to  be  determined,  whether 
the  debt  will  or  will  not  be  discharged  by  a  discharge  in  bank- 
i^ptfy.  The  simple  question  here  is,  under  the  26th  section, 
whether  the  Court  will  discharge  the  bankrupt  from  arrest 
during  the  pendency  of  the  proceedings,  and  nothing  more ; 
and  this  must  depend  upon  the  case  presented  on  which 
the  arrest  was  made  in  the  action  in  the  State  Court.    Look- 
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ing  at  it  as  thus  presented,  it  seems  to  me  there  is  great  diffi- 
culty in  saying  that  the  flour  was  not  received  and  held  by 
the  bankrupt  in  a  strictly  fiduciary  character.  The  article 
was  placed  in  his  possession  simply  to  sell  it,  and  to  remit 
the  proceeds  over  and  above  his  commission.  The  money 
was  not  the  bankrupt'^  when  it  was  received  on  the  sale,  but 
was  the  money  of  the  owner  of  the  flour.  It  was  a  gross 
breach  of  trust  to  apply  it  to  his  own  use. 

I  have  looked  at  the  case  of  Chapman  v..  Forsyth^  (2  J3W. 
202,)  but  do  not  regard  it  as  controlling  the  one  in  hand.  The 
provision  in  the  present  Act  is  much  broader  than  that  in  the 
Act  of  1841. 

The  order  of  the  District  Court  is  affirmed. 


William  Eathbone  and  others 
Fredsbiok  S.  Fowler  Ain>  others. 

Where  a  yessel  and  her  cargo  were  in  the  common  peril  of  going  down  together 
in  deep  water,  where  the  yeasel  was  anchored,  the  bows  of  the  Teasel  being 
cat  through  by  ice,  and  the  master  of  the  yessel  ran  her  ashore,  with  her  oargo^ 
in  shaUower  water,  and  the  yessel  was  injured  by  lying  on  an  oneyen  bottom, 
when  so  stranded,  and  all  of  the  cargo  was  sayed,  a  part  of  it  without  being 
wet:  Eddy  that  the  case  was  one  of  yolontary  stranding,  authorizing  a  general 
ayerage  among  ship,  freight,  and  cargo,  of  the  loss  and  damage  caused  by  the 
stranding. 

Damage  caused  to  the  yessel  by  the  swelling  of  linseed  in  her  cargo,  through  its 
being  wet  by  water,  which  came  through  the  holes  made  in  the  yessel  by  the 
ice,  and  damage  to  the  cargo  by  such  water,  must  be  regarded  as  damage 
from  a  peril  of  the  sea,  and,  therefore,  not  to  be  allowed  for  in  general 
ayerage. 

That  the  water  which  damaged  the  cargo  entered  through  such  holes  af^r  the 
master  determined  to  strand  the  yessel,  makes  no  difierence. 

In  yiew  of  the  terms  of  the  ayerage  bond  in  this  case,  and  of  the  usage  of  the 
port  in  like  cases,  it  was  proper,  in  adjusting  th^  average  to  take,  as  the  con- 
tributory yalue  of  the  freight,  one-half  of  the  gross  freight  agreed  to  be  paid 
for  the  yoyage  on  which  the  disaster  occurred.  ^ 

(Before  BlAtchtoiu),  J.,  Southern  District  of  New  York,  January  22d,  1869.) 
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This  was  an  action  of  assumpsit^  brought  by  the  owners 
of  the  ship  Oneiza,  to  recover  firom  the  defendants,  as  con- 
signees and  owners  of  cargo  transported  on  board  of  that 
vessel,  on  a  voyage  made  by  her  from  Calcutta  to  New  York, 
a  sum  alleged  to  be  due  to  the  plaintiffs,  by  way  of  a  general 
average  contribution,  for  losses  and  expenses  suffered  and  in- 
curred in  consequence  of  an  alleged  voluntary  stranding  of 
the  ship.  It  was  tried  before  Mr.  Justice  Nelson  and  a  jury, 
on  the  4:th  of  June,  1868,  and  a  verdict  was  taken,  by  con- 
sent, for  the  plaintiffs,  for  $12,0Y7.73,  subject  to  the  opinion 
of  the  Court  on  a  case  to  be  made,  and  a  readjustment,  if 
necessary,  to  be  ordered  by  the  Court,  with  liberty  for  eithfer 
party  to  turn  the  case  into  a  biU  of  exceptions.  ' 

The  ship  arrived  off  Sandy  Hook,  on  the  16th  of  January, 
1867,  and  anchored  on  that  night  inside  of  the  Hook.  There 
was  so  much  ice  in  the  Bay,  that  she  could  not  proceed  until 
the  21st,  when  she  was  towed  up,  in  the  afternoon,  as  far  as 
the  Quarantine  ground,  and  anchored  there.  The  water  was 
full  of  floating  ice.  The  next  morning  it  was  discovered  that 
the  ship  was  settling  by  the  head,  and,  by  seven  o'clock  A.  M., 
she  had  six  feet  of  water  in  her.  The  leak  was  caused  by 
holes  broken  in  both  of  her  bows  by  the  ice.  Ineffectual  at- 
tempts \vere  made  to  free  her  from  water  by  her  pumps,  and, 
the  water  being  about  forty-two  feet  deep  where  she  was  an- 
chored, her  master  caused  her  to  be  towed  a  distance  of  three 
hundred  yards,  into  shoaler  water,  on  the  Staten  Island  flats, 
until  she  grounded  on  the  bottom  at  about  eight  o'clock  A.  M. 
At  the  time  she  grounded,  she  had  ten  feet  of  water  in  her.  If 
she  had  sunk  where  she  was  anchored,  she  would  have  been 
totally  submerged.  A  wrecking  vessel,  with  divers  and 
assistance,  reached  her  about  noon.  The  tide  was  then  about 
an  hour  ebb,  and  the  water  was  about  the  same  height  inside 
of  her  and  outside.  A  diver  was  sent  down,  and  the  holes 
were  stopped.  A  pump  was  then  started  about  three  or  four 
o'clock  P.  M.  The  water  had  reached  to  within  two  feet  of  her 
upper  deck.  Some*of  lier  cargo  was  not  wet.  The  cargo  con- 
sisted of  gunny  cloth,  linseed  in  bags,  jute,  saltpetre,  gunny  bags, 
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and  matting.  She  was  pumped  out  by  about  eight  or  nine  o'clock 
P.  M.J  and,  after  that,  she  was  kept  free  of  water,  and  no  more 
water  reached  her  cargo.  About  half  of  her  cargo  was  dis- 
charged into  lighters,  and  she  was  then  taken  to  the  city,  and  the 
rest  was  discharged.  The  ship  could  have  been  raised,  if  she 
had  sunk  where  she  was  anchored.  The  question  of  saving  the 
vessel  and  cargo  at  either  place  was  only  a  question  of  the 
expense  of  raising  them.  The  wrecking  bill  was  over  $12,000, 
and  would  have  been  $30,000,  if  she  had  sunk  where  she  was 
anchored. 

The  defendants,  on  the  23d  'of  January,  1867,  signed  an 
agreement,  commonly  called  an  average  bond,  whereby  they 
agreed  to  pay,  as  consignees  of  cargo,  what  should  be  found 
to  be  due  from  them,  on  their  share  of  the  cargo,  for  general 
average  losses  and  expenses  arising  out  of  the  transaction, 
provided  such  losses  and  •  expenses  should  be  stated  and  ap- 
portioned by  Johnson  &  Higgins,  average  adjusters,  in 
accordance  with  the  established  usage  and  laws  of  the  State 
of  Kew  York  in  similar  cases.  Such  an  adjustment  was 
made  by  Johnson  &  Higgins,  according  to  the  usage  and 
customs  of  the  port  of  New  York,  and  they  ascertained  the 
balance  due  from  the  defendants  to  be  $11,380.78,  July  20th, 
1867.  The  adjusters  made  no  aUowance  to  the  defendants 
for  the  damage  sustained  by  their  cargo  from  the  water 
which  entered  the  ship,  on  the  ground  that  such  damage 
was  caused  by  water  which  entered  through  the  holes  * 
made  in  the  bows  of  the  vessel  by  the  ice,  and,  therefore, 
by  a  peril  of  the  sea,  and  was  not  caused  by  the 
stranding,  and  was  not  a  general  average  loss,  toward 
which  the  ship  and  her  freight  should  contribute. 
The  effect  of  the  water  upon  the  linseed  in  bags  was 
to  sweD  it  very  much,  and  strain  the  ship  considerably.  The 
swelling  of  the  linseed  and  the  lying  on  an  uneven  bottom  at 
the  place  of  stranding,  together,  started  up  the  deck  and 
strained  and  broke  the  beams  and  the  straps  over  the  beams. 
The  adjusters  did  not  allow,  as  a  general  average  loss,  any- 
thing for  any  damage  sustained  by  the  ship  fi-om  the  swelling 
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of  the  linfieed,  on  the  groimd  that  such  swelling  was  caused 
by  water  which  entered  through  the  holes  in  the  bows,  from 
a  peril  of  the  sea,  and,  therefore,  was  not  caused  by  the  strand- 
ing ;  but  they  did  allow,  as  a  general  average  loss,  the  dam 
age  caused  to  the  ship  by  lying  on  an  uneven  bottom,  when 
^stranded.  The  salvage  expenses  were  put  into  general  aver- 
age. According  to  custom,  one  half  of  the  gross  freight  for 
the  whole  voyage  was  taken  as  the  net  freight  to  be  contrib- 
uted for. 

Edwa/rd  H.  Owen,  for  the  plaintiffs. 

James  C.  CaHer  and  Townsend  SouddeVj  for  the  defend- 
ants. 

Blatghfobd,  J.  1.  The  first  question  which  arises  is, 
whether  there  was  a  voluntary  stranding  of  the  ship,  in  such 
a  sense  as  to  authorize  a  general  average,  among  ship,  freight, 
and  cargo,  of  the  loss  and  damage  caused  by  the  stranding. 
The  defendants  contend  that  there  was  no  voluntary  strand- 
ing. The  only  damage  to  the  ship,  which  it  is  claimed  by 
the  plaintiff  should  be  contributed  for  in  this  case,  in  general 
average,  is  the  damage  caused  by  her  lying  on  the  uneven 
bottom,  when  stranded.  That  damage  was  manifestly  caused 
by  the  stranding,  and  by  nothing  else.  There  was  a  peril 
common  to  both  vessel  and  cargo,  where  the  vessel  was  an- 
chored, at  the  time  the  master  determined  to  strand  her. 
That  common  peril  was  the  danger  of  their  going  down  to- 
gether in  deep  water,  where  they  would  be  entirely  submerged, 
and  where  the  cargo  would  have  remained  much  longer  under 
water,  and  been  much  more  injured,  and  where  the  expense 
of  raising  them  would  have  been  much  greater.  This  com- 
mon peril  was  imminent  and  apparently  inevitable,  unless  the 
ship  should  voluntarily  incur  the  damage  which  has  happened 
to  her  from  lying  on  the  uneven  bottom,  on  the  flats,  in  shal- 
,  lower  water,  for  the  purpose  of  putting  the  bulk  of  the  cargo 
in  a  position  where  it  would  not  be  required  to  remain  so  long 
under  water  as  if  it  had  sunk  in  the  deeper  water,  and  for  the 
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purpose  of  preventing  a  part  of  it,  as  it  turned  out,  from  being 
at  all  wet.  The  injury  to  the  ship  by  her  lying  on  the  uneven 
bottom  on  the  flats  where  she  was  stranded,  was  a  voluntary 
jaottM  of  the  ship,  in  that  regard,  to  avoid  the  peril  above 
named,  and  was  a  transfer  of  such  peril,  in  that  regard,  from 
vessel  and  cargo  to  vessel  alone.  The  attempt  to  avoid  the , 
peril  was  successful.  All  the  elements  exist  in  the  case  which* 
make  up  a  voluntary  stranding,  as  settled  by  the  Supreme 
Court.  (Barnard  v.  Adams,  10  ffoward,  270, 303).  The  cargo 
was  rescued,  by  the  stranding,  from  the  peril  of  the  deep 
water,  and  the  vessel  was  injured  by  such  stranding.  The 
vessel  suffered  to  benefit  the  carjgo.  The  case  is,  in  my  judg- 
ment, a  very  plain  one  for  a  general  average  contribution. 

2.  The  adjusters  did  not  make  any  improper  allowance  to 
the  ship.  They  only  allowed  for  the  damage  caused  to  her 
by  lying  on  the  uneven  bottom.  They  did  not  allow  for  any 
damage  caused  to  her  by  the  swelling  of  the  linseed.  The 
water  which  swelled  the  linseed  came  through  the  holes  made 
by  the  ice,  which  was  a  peril  of  the  sea. 

8.  The  adjusters  were  correct  in  not  allowing,  in  general 
average,  for  any  damage  done  to  the  cargo  by  water  which 
came  through  the  holes  made  by  the  ice.  The  evidence  shows 
that  all  the  ^iBxnsge  done  by  water  to  the  cargo  was  done  by 
water  which  came  through  those  holes.  The  fact  that  the 
water  entered  through  the  holes  after  the  determination  was 
made  to  strand  the  vessel,  has  nt3thing  to  do  with  the  question. 

4.  In  view  of  the  terms  of  the  average  bond,  and  of  the 
usage  of  the  port  of  New  York,  in  like  cases,  as  proved,  I 
think  the  adjusters  acted  properly  in  taking,  as  the  contribu- 
tory value  of  the  freight,  one-half  of  the  gross  freight  agreed 
to  be  paid  for  the  voyage  on  which  the  disaster  occurred. 

The  principles  on  which  the  adjusters  proceeded  having 
been  correct,  I  think  the  evidence  fully  warrants  the  results 
they  arrived  at. 

There  must  be  a  judgment,  on  the  verdict,  for  the  plain-  ^ 
tiffs. 
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Petek  Poillon  vs.  Joseph  Schmidt. 

The  lettera  patent  granted  to  Peter  Poillon,  Jnly  2 let*  1857,  for  "  means  for  ren> 
dering  joints  steam4ight,"  are  valid. 

The  claim  of  that  patent,  to  "  the  method,  herein  described,  of  causing  steam  to 
become  a  packing  to  itself,  in  steam  cylinders  or  other  parts  of  steam  ma- 
chinery, by  allowing  the  steam  to  act  in  one  or  more  grooves,  sabstantially  as 
specified,"  does  not  claim  the  use  of  such  grooved  surfaces  in  themselves,  or 
in  connection  with  air,  instead  of  steam. 

The  patentee  having  discovered  the  fact  that  steam  might  be  made  self-packing, 
when  introduced  into  small  grooves  in  one  of  two  contiguous  sur&ces  not 
actually  in  contact  with  each  other,  his  patent  is  not  invalidated  by  the  fact 
that  air  had  previously  been  made  self-packing  in  an  air  engine  by  the  use  of 
like  grooves. 

The  claim  of  such  patent  is  a  claim  to  an  art  or  process. 

The  case  of  Ze  Boy  ▼.  Taiham,  (22  Hiward,  182,)  cited  and  applied. 
*  ■  .        • 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  January  SOth,  1869.) 

This  was  an  action  at  law,  for  the  inMngement  of  letters 
patent,  granted  to  the  plaintiff  on  the  2l8t  of  July,  1857,  for 
a  new  and  useful  '^  means  for  rendering  joints  steam-tight." 
The  invention  was  made  by  William  S.  Gale,  and  assigned  to 
the  plaintiff.  The  specification  spoke  of  the  invention  as  "a 
substitute  for  all  known  means  of  packing  pistons  or  other 
steam  joints."  It  consisted  of  a  grooved  or  a  corrugated  sur- 
face, with  an  opposing  smooth  or  plain  surface.  The  grooves 
could  be  made  in  the  surface  of  the  piston,  or  in  the  interior 
surfiice  of  the  cylinder,  as  preferred.  The  specification  de- 
scribed as  follows  the  working  of  the  structure :  "  The  steam, 
as  it  is  let  into  the  cylinder,  rushes  in  between  the  piston  and 
cylinder,  and  fills  up  the  grooves  and  the  intervening  space 
between  the  piston  and  cylinder,  where  it  practically  forms  a 
complete  packing.  The  steam  which  fills  the  grooves  and  in- 
tervenes between  the  piston  and  cylinder,  also  acts  as  a  cush- 
ion to  partially  relieve  the  piston  and  cylinder  from  contact 
and  friction.  The  grooves  may  be  one  or  many,  at  more  or 
less  distance  apart,  more  or  less  wide  or  deep,  and  they  may 
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be  perpendicular,  or  more  or  less  oblique  to  the  moving  sur- 
face and  of  any  sectional  form.  The  best  method  is  to  groove 
one  moving  surface  and  leave  the  opposing  surface  smooth,  to 
make  the  grooves  thin  and  frequent,  and  the  corresponding 
ribs  or  flanges  of  th^  same,  or  about  the  same,  thickness  as  the 
width  of  the  grooves.  The  grooves  need  not  be  deep.  From 
one-quarter  to  one-half  inch  will  answer.  The  piston  can  be 
of  any  ordinary  size  and  dimensions  now  in  use,  or  a  trifle 
larger.  It.  should  fit  easy,  and  does  not  require  to  be  in  actual 
contact  with  the  cylinder.  To  cut  the  grooves  perpendicular 
to  the  axis  of  the  joint,  or  to  the  moving  surface,  and  in  the 
sectional  form  of  a  parallelogram,  is  the  better  way,  and  suf- 
ficient for  all  purposes,  and  is  the  most  simple  and  cheap  in 
construction.  See  representation  in  the  accompanying  draw- 
ing. It  will  be  apparent  that  my  grooves  and  intervening 
ribs  may  be  used  on  any  joint  between  two  surfisices  subject  to 
the  operation  of  steam  under  pressure,  to  cause  steam  to  be- 
come self-packing.  The  particular  point  of  my  invention 
and  discovery,  and  its  importance,  will  be  perceived  from  the 
following.  Since  the  introduction  of  steam  as  a  motive 
power,  it  has  always  been  supposed  that  two  contiguous  sur- 
faces could  only  be  rendered  steam-tight  by  actual  contact. 
Hence,  every  steam  engine  that  has  heretofore  been  made, 
has  depended  upon  smooth  surfaces  in  contact,  or  else  upon 
some  character  of  elastic  packing  that  would  set  steam-tight 
against  its .  adjacent  surface.  To  accomplish  this,  great  vari- 
eties of  metallic  and  other  packing  have  been  devised,  and 
vast  expenses  incurred  to  make  the  pistons  and  other  moving 
joints  steam-tight ;  and  this  course  has  heretofore  been  uni- 
versally pursued.  I  believe  myself,  therefore,  to  be  the  origi- 
nal and  first  inventor  or  discoverer  of  the  fact  that  steam, 
when  introduced  into  small  grooves,  in  one  of  the  contiguous 
surfaces,  will  itself  form  a  packing,  without  said  surfaces 
actually  being  in  contact.  I,  however,  wish  it  to  be  under- 
stood, that  I  do  not  claim  the  grooved  surfaces  in  themselves, 
as  these  have  heretofore  been  used  for  other  purposes,  and 
have  been  used  in  connection  with  air  engines."     The  claim 
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was  to  ^^  the  method,  herein  described,  of  causing  steam  to  be- 
come a  packing  to  itself,  in  steam  cylinders  or  other  parts  of 
steam  machinery,  by  allowing  the  steam  to  act  in  one  or  more 
grooves,  substantially  as  specified."  The  case  was  tried  before 
the  Court  without  a  juiy. 

FredericJc  H.  Betta^  for  the  plaintiff. 

Samuel  D.  Cozzens^  for  the  defendant. 

Slatohfobd,  J.  If  the  patent  be  valid,  the  infringement 
is  not  denied.  The  defence  is  put  upon  the  ground  of  a  want 
of  novelty  in  the  invention.  What  is  adduced  to  defeat  the 
patent  is,  a  publication  in  a  work  in  German  called  the 
"  Schauplatz,"  published  at  "Weimar,  in  Germany,  in  1847. 
The  text  of  the  publication  is  accompanied  by  a  drawing,  and 
is  this,  as  translated :  ^^  Mr.  Cav6  uses  for  his  blowing  ma- 
chines a  very  ingeniously  arranged  piston,  whereby  the  leather 
packing  becomes  unnecessary,  which  is  perfectly  air-tight,  has 
no  friction,  does  not  become  heated,  and  requires  no  cost  for 
keeping  it  in  order.  This  piston  consists  of  a  hollow  cast- 
iron  ring,  which  has  a  diameter  about  two  or  three  millimeters 
less  than  the  cylinder,  and  whose  outer  surface  has  the  great- 
est practicable  number  of  annular  and  square  sectioned  depres- 
sions a^  hj  Cy  d.  K  now,  for  example,  a  piston  arranged  in 
this  way  goes  upward  and  compresses  the  air  which  is  found 
above  it,  and  then  this  air,  in  part,  presses  in  between  the 
walls  of  the  cylinder  and  the  outer  wall  of  the  piston,  having 
reached  a,  it  freely  expands,  so  that  it  compresses  the  air 
therein  contained,  and  then  loses  for  once  a  part  of  the  force 
by  which  it  had  been  pressed  in,  by  which  its  motion  is  hin- 
dered, and  there  is  opposed  to  it  on  the  other  side,  to  which 
it  tends  to  go,  a  certain  resistance.  It  follows  from  this,  that 
the  air  pressed  into  a  works  backward,  one  after  another,  into 
the  grooves  J,  <?,  rf,  with  a  force  which  constantly  decreases, 
and  which,  for  a  sufficient  number  of  grooves,  can  become 
zero.  Therefore,  theoretically  considered,  the  number  of 
grooves  must  stand  in  direct  proportion  to  the  pressure.    Mr. 
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Cav6  has  employed  these  pistons  for  very  many  blowing  cylin- 
ders, and  even,  too,  for  one  of  three  metres  in  diameter.  He 
has  made  careful  experiments  with  this  contrivance,  and  the 
results  obtained  agree  in  all  respects  with  the  theory.  An 
essential  •condition  for  the  employment  of  this  piston  is  a  per- 
fect centricity  of  the  cylinder,  a  condition  which  we  can  no^^ 
easily  obtain  by  means  of  the  vertical  boring  machine." 

The  first  question  to  be  decided  is — ^what  is  the  proper 
construction  of  the  plaintiff's  patent  ?  If  it  claims  merely  the 
arrangement  of  the  grooves  in  one  of  the  two  surfiEKseB,  one  of 
the  two  surfaces  being  a  moving  surface,  then,  undoubtedly, 
the  arrangement  of  Cav6  is  an  answer  to  the  patent.  But 
the  specification  says,  that  the  inventor  does  not  claim  ^Hhe 
^ooved  surfaces  in  themselves."  Kor  does  he  claim  the  use 
of  the  grooved  surfaces  in  connection  with  air,  fqr,  the  specifi- 
cation states  that  they  have  ^^  been  used  in  connection  with 
air  engines."  The  inventor,  from  the  language  of  his  speci- 
"fication,  may  fairly  be  said  to  have  had  in  view  the  apparatus 
of  Oav6,  which  used  grooved  surfaces,  in  an  air  engine.  He 
puts  his  invention,  however,  on.  an  entirely  different  point, 
and  claims  that,  notwithstanding  Cav^,  he  has  made  a  patent- 
able invention.  He  says  that  he  has  discovered  the  fact  that 
steam  may  be  made  to  pack  in,  and  of,  itself,  or  to  become 
what  he  calls  "  self-packing  "  ;  that,  prior  to  his  invention,  it 
had  always  been  supposed,  ever  since  steam  had  been  intro- 
duced as  a  motive  power,  that  two  contiguous  surfaces  could 
be  rendered  steam-tight  only  by  actual  contact ;  that,  conse- 
quently, all  steam  engines  had  depended,  for  steam-tight 
moving  joints,  on  the  contact  of  smooth  surfEtces,  or  on  elastic 
packing  set  steam-tight  against  its  adjacent  surface ;  that,  in 
carrying  out  this  idea,  great  varieties  of  packing  had  been 
devised  at  great  expense;  and  that  he  first  discovered  the 
fact  that  steam,  when  introduced  into  small  grooves  in  one  of 
two  contiguous  surfaces,  will  itself  form  a  packing  without 
the  surfaces  being  actually  in  contact.  It  is  not  attempted 
to  be  shown,  on  the  part  of  the  defence,  that  these  allegations 
of  the  specification  are  not  true,  otherwise  than  by  introducing  . 


JANUARY,  1869.  303 


Poillon  V.  Schmidt. 


the  description  and  drawing  of  the  Cay6  apparatus.  Sut  it 
is  insisted,  that  air,  the  elastic  fluid  used  in  the  Cay6  appar- 
atus, operated  therein  in  the  same  manner,  in  connection  with 
the  grooves,  as  steam,  the  elastic  fluid  used  in  the  plaintiff's 
apparatus,  operates  therein  in  connection  with  the  grooves ; 
and  that,  the  grooves  and  the  grooved  surfaces  being  alike  in 
the  two,  and  the  air  and  the  steam,  as  used,  being  equivalents 
for  each  other,  there  is  no  patentable  novelty  in  using  the 
grooves  in  connection  with  steam,  but  that  it  is  merely  the 
application  of  an  old  apparatus  to  a  new  use.  Opposed  to 
these  suggestions  is  the  fact,  that,  until  this  patent  was  issued, 
the  idea  was  not  promulgated  that  steam  could  be  made  self- 
packing,  and  the  publication  in  the  ^^  Schauplatz,"  that  air 
could  be  made  self-packing  in  an  air  engine,  remained  before 
the  world  ten  years  prior  to  the  patenting  of  Gale's  invention, 
without  that  being  suggested  which  is  now  asserted  to  be  so 
obvious,  in  view  of  the  apparatus  of  Cav6.  The  invention, 
as  set  forth  in  the  specification,  is  a  highly  meritorioufi  and 
useful  one,  and  one  which^  a  Court  will  desire  to  sustain,  if 
consistent  with  the  principles  of  law. 

The  claim  is  to  ^^  the  method,  herein  described,  of  causing 
steam  to  become  a  packing  to  itself,  in  steam  cylinders,  or 
other  parts  of  steam  machinery,  by  allowing  the  steam  to  act 
in  one  or  more  grooves,  substantially  as  specified."  It  is  not 
possible  to  mistake  the  tenor  and  purport  of  this  claim,  when 
it  is  read  in  connection  with  the  rest  of  the  specification.  It 
is  a  claim  to  an  art  or  process.  It  is  i^ot  a  claim  to  the 
grooved  surfaces.  Sut  it  is  a  claim  to  the  process  of  the  self- 
packing  of  steam,  used  in  steam  machinery,  when  effected  by 
allowing  the  steam  to  act  in  one  or  more  grooves,  as  described 
in  the  specification.  Gale,  undoubtedly,  was  the  first  to  dis- 
cover that  steam  could  be  made  to  pack  itself,  and  that  it 
could  be  made  to  do  so  by  (sausing  it  to  act  in  the  way  de- 
scribed, in  one  or  more  grooves.  The  grooves,  used  in  an  air 
engine  were,  indeed,  old.  But  it  by  no  means  followed,  be- 
cause air  would  work  successfully  in  the  apparatus  of  Cav^, 
that  steam  could  be  made  to  pack  itself,  or  to  do  so  by  means 
of  grooves,  or  to  do  so  in  the  apparatus  of  Cav^.    'There  was 


304  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Poillon  V.  Schmidt. 

room  for  experiment  as  to  the  capability  of  Bteam  to  act  in 
that  way,  and  as  to  the  character  of  the  grooves  to  be  used, 
and  as  to  what  space  might  or  might  not  be  left  between  the 
contiguous  surfaces.  And  it  does  not  detract  from  the  novelty 
or  patentability  of  the  invention,  that,  in  carrying  it  out  in 
practice,  the  use  of  grooves  like  those  in  Cave's  apparatus 
was  found  beneficial.  The  claim  is  not  to  all  methods  of 
causing  steam  to  become  a  packing  to  itself,  in  steam  machine- 
ry, but  to  the  method  described  in  the  specification,  whereby 
the  property  of  steam  discovered  by  Q-ale  is  made  to  subserve 
a  useful  purpose,  by  being  carried  into  effect  in  a.  practical 
mode.  The  newly  discovered  property  of  steam,  and  the 
practical  adaptation  of  it  to  a  usefol  end,  by  the  means  described, 
is  the  invention  made  and  claimed. 

It  is  difficult  to  distinguish  this  case  from  that  of  the 
Hanson  patent  for  making  lead  pipe,  which  was  sustained  as 
a  valid  patent,  by  the  Supreme  Court,  in  Ze  Hoy  v.  Tathamj 
(22  Sbwa^dy  132.)  The  Hansons  discovered  that  lead,  when 
recently  set  and  solid,  but  still  under  heat  and  extreme  press- 
ure, in  a  close  vessel,  would  reunite  perfectly  after  a  separa- 
tion of  its  parts.  Availing  themselves  of  this  property  in 
lead,  the  inventors  succeeded  in  making  by  machinery,  at  a 
reduced  expense,  lead  pipe  of  a  better  quality  than  had  before 
been  known.  The  claim  of  the  patent  was  to  the  combina- 
tion of  machinery  employed,  "  when  used  to  form  pipes  of 
metal  under  heat  and  pressure,  in  the  manner  set  forth,  or  in 
any  other  manner  substantially  the  same."  The  machinery 
used  was  shown  to  be,  in  principle,  substantiaUy  the  same 
with  machinery  which  had  before  been  used  to  make  macca- 
roni,  and  with  machinery  which  had  before  been  used  to  make 
clay  pipe.  The  claim  was  stated  by  the  Court  to  be  a  claim 
to  the  machinery  only  when  used  to  form  pipes  of  metal 
under  heat  and  pressure ;  and  it  wa&  sustained  by  the  Court, 
against  the  objection  that  it  only  claimed  the  application  of 
an  old  machine  to  a  new  use,  or  to  produce  a  new  result. 
The  claim  in  the  Hanson  patent  would  have  been  the  same, 
to  all  intents,  if  it  had  claimed  the  method  of  causing  lead  to 
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separate  and  reunite,  at  a  welding  heat,  nnder  pressure  in  a 
dose  vessel,  by  the  use  of  the  machinery  described,  to  form 
lead  pipe,  in  the  manner  set  forth.  The  claim  of  the  Gale 
patent  would  be  the  same,  in  effect,  if  it  were  to  claim  the 
arrangement  of  the  grooves,  substantially  as  specified,  when 
used  in  connection  with  steam,  to  cause  the  steam,  by  acting 
in  the  grooves  in  the  manner  described,  to  become  a  packing 
to  itself  in  steam  machinery. 

I  am  satisfied  that  the  Gale  patent  is  valid,  that  the  claim 
is  sustainable,  that  the  invention  claimed  is  new  and  usefiil, 
and  that  the  plaintiff  is  entitled  to  a  verdict  for  $50,  on  the 
two  machines  proved  to  have  been  used  by  the  defendant,  the 
license  fee  fixed  by  the  plaintiff  being  shown  to  be  $25  on 
each  machine. 


GusTAvus  "W.  Faber  vs.  Hiram  Barney. 

Under  the  Act  of  March  8d,  1868,  (12  U.  8.  Stat,  at  Large,  741,)  the  certificate 
therein  provided  for  mast  be  applied  for  in  proper  season,* 

Where,  in  a  suit  iigtunst  a  collector  of  cnatoms,  to  recover  back  duties  alleged 
to  have  been  illegally  exacted  by  him,  a  judgment  was  recovered  against  the 
defendant,  and  no  application  for  such  a  certificate  was  made  at  the  trial,  nor 
until  the  expiration  of  nearly  two  years  thereafter,  and  after  a  motion  was 
noticed  by  the  plaintiff  for  execution  on  the  jud^ent,  and  such  application 
was  then  made,  on  affidavits,  before  a  judge  who  took  no  part  in  the  trial: 
Hdd,  that  the  application  ought  not  to  be  granted. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  March  2d;  1869.) 

This  ca§e  came  before  the  Court  on  a  motion  for  an  exe- 
cution to  enforce  the  payment  of  a  judgment.  The  action 
was  asaurrvpsit^  for  money  had  and  received,  brought  against 
the  collector  of  the  port  of  New  York,  to  recover  back  certain 
duties  alleged  to  have  been  illegally  exacted  by  him.  It  was 
tried  in  February,  1867,  and  a  verdict  was  rendered  for  the 
plaintiff,  on  which  a  judgment  was  duly  entered  against  the 
defendant  in  April,  1867.    Since  that  time  no  steps  whatever 
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had  been  taken  toward  moving  for  a  new  trial,  or  bringing  a 
writ  of  error,  nor  had  the  judgment  been  paid.  Ko  certificate 
of  probable  cause,  or  that  the  moneys  in  question  had  been 
exacted  by  direction  of  the  Secretary  of  the  Treasury,  was 
given  or  applied  for  at  the  trial,  nor  had  any  such  application 
been  since  made  to  a  judge  who  was  present  at  the  trial. 
After  the  motion  for  execution  was  made,  the  defendant 
coupled  with  his  opposition  to  the  motion  an  application  for 
a  certificate,  under  the  12th  section  of  the  Act  of  March  8d^ 
1868,  (12  U.  S.  St(U.  a/t  La/rge^  741,)  which  application  was  op- 
posed by  the  plaintiff.  The  judge  now  holding  the  Court 
was  not  present  at  the  trial. 

Webster  cfe  Craig^  for  the  plaintiff. 

Simon  Towle,  for  the  defendant. 

Benedict,  J.  Of  the  many  propositione  which  were  dia- 
cussed  upon  the  hearing  of  these  motions,  I  deem  it  necessary 
to  consider  but  a  single  one. 

It  is  conceded  that  the  plaintiff  is  entitled  to  his  execution, 
unless  the  certificate  provided  for  by  the  12th  section  of  the 
Act  of  March  3d,  1863,  (12  U.  S.  Stat,  at  Zarge,  741,)  be 
granted ;  but  it  is  insisted,  on  the  part  of  the  defendant,  that 
the  Act  of  1863  is  mandatory  on  the  Court  to  grant  the  cer- 
tificate whenever  applied  for,  whether  the  application  be  made 
before  a  judge  who  tried  the  cause,  or  some  other  judge  hold- 
ing the  Cotirt  at  the  time  of  the  application,  and  that  such 
certificate,  when  granted,  is  a  final  bar  to  any  execution.  To 
this  doctrine  I  do  not  assent.  The  Act  of  Macch  3d,  1863, 
although,  no  doubt,  intended  to  afford  a  means  of  protecting 
a  collector  from  loss,  by  reason  of  liabilities  assumed  by  him 
under  the  direction  of  the  Secretary  of  the  Treasury,  must, 
if  it  confers  upon  a  collector  an  absolute  right  to  a  certificate  in 
every  case  where  he  has  acted  under  the  direction  of  the  Secre- 
tary, be  considered  as  implying  that  the  application  therefor 
is  to  be  duly  made,  and  at  a  proper  time. 
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In  the  present  case,  no  application  for  the  certificate  was 
made  at  the  trial,  nor  until  thcT  expiration  of  nearly  two 
years,  and  after  a  special  motion  for  execution  is  noticed ;  and 
it  is  then  made  before  a  judge  who  took  no  part  in  the  trial, 
and  upon  affidavits.  An  application  for  a  certificate,  under 
such  circumstances,  comes  too  late.  The  defendant  must  be 
deemed  to  have  waived  his  right  to  the  entry  of  a  certificate, 
by  delaying  his  application  for  the  space  of  nearly  two  years, 
and  imtil  after  a  motion  for  execution  is  noticed,  and  when 
the  certificate,  if  it  can  be  granted  at  all,  must  be  ordered  by 
a  judge  who  took  no  part  in  the  trial  of  the  cause. 

The  application  of  the  defendant  must,  therefore,  be  dis- 
missed, and,  consequently,  the  application  of  the  plaintiff  for 
an  exe-cution  is  granted. 


The  Gold  and  Silvbb  Obe  Separating  Company 

V8. 

The  UNirED  States  Disintegrating  Obe  Company,  and 

Melohob  B.  Mason. 

Exercise  of  the  jarisdictioo,  nuder  the  16th  section  of  the  Act  of  July  4th,  1886, 
(6  U.  8,  Stat,  at  Large,  128,)  to  declare  Toid  one  of  two  interfering  patents. 

What  ayerments,  in  an  answer  to  a  biU  filed  to  have  a  patent  declared  void,  in 
the  exercise  of  such  jurisdiction,  constitute  an  admission  that  the  two  patents 
which  are  claimed  to  interfere,  coyer  and  claim,  in  whole  or  in  part,  the  same 
inyentions. 

Two  patents  interfere,  within  the  meaning  of  the  said  16th  section,  only  when 
they  daim,  in  whole  or  in  part,  the  same  inyention. 

The  first  claim  of  the  reissned  patent  No.  1,988,  granted  June  6th,  1866,  to  the 
Hagan  Manufacturing  Company  and  William  E.  Hagan,  as  assignees,  on  the 
invention  of  said  Hagan,  for  an  '*  improyement  in  furnaces  for  treating  ores 
by  superheated  steam,"  the  ori^nal  patent  haying  been  granted  to  John  B. 
Gale,  as  assignee  of  said  Hagan,  March  8th,  1864,  and  the  first  claim  of  the 
patents  granted  January  8d,  1866,  to  0.  V.  De  Forest,  Amos  Howes,  and 
George  E.  Van  Derburgh,  ss  assignees,  on  the  inyention  of  Melchor  B.  Mason, 
for  an  "improyed  method  of  desulphurinng  and  oxydizing  metallic  ores," 
interfere  with  each  other,  in  the  sense  of  the  said  16th  section. 
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The  said  daims  examined  and  explained,  in  reference  to  such  interference. 

An  between  Hagan  and  Mason,  Hagan  was  the  first  inventor  of  the  process 
claimed  by  each  of  the  two  patents. 

A  decree  made  adjudging  the  Mason  patent  void,  so  far  as  the  process  therein 
described  for  oxydidng  ores  employs  superheated  steam  in  the  manner  de- 
scribed in  the  Hagan  patent 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  March  8th,  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proofs.  On 
the  8th  of  March,  1864,  letters  patent  were  granted  to  John 
B.  Gale,  as  assignee  of  William  E.  Hagan,  for  an  "  improve- 
ment in  stores."  On  the  6th  of  June,  1865,  this  patent  was 
surrendered,  and  reissued,  in  two  separate  reissues,  to  the 
Hagan  Manufacturing  Company  and  William  E.  Hagan,  as 
assignees,  by  mesne  assignments,  of  William  E.  Hagan.  One 
of  the  two,  No.  1,988,  was  for  ah  "  improvement  in  furnaces 
for  treating  ores  by  superheated  steam."  On  the  3d  of  Janu- 
ary, 1865,  letters  patent  No.  45,803  were  granted  to  C.  V.  De 
Forest,  Amos  Howes,  and  George  E.  Van  Derburgh,  as  as- 
signees of  Melchor  B.  Mason,  for  an  "  improved  method  of 
desulphurizing  and  oxydizing  metallic  ores."  At  the  time  of 
the  bringing  of  this  suit,  the  legal  title  to  the  said  reissue  No 
1,988,  was  vested  in  the  plaintiff,  and  the  legal  title  to  the 
said  patent  No.  45,803,  for  the  territories  of  Nevada,  Idaho, 
and  Montana,  was  vested  in  the  defendant  Mason,  and,  for  the 
rest  of  the  United  States,  in  the  other  defendants. 

The  bill  alleged,  that  Hagan  was  the  original  and  first  in- 
ventor of  the  improvements  claimed  in  said  reissue  No.  1,988 ; 
that  the  invention  claimed  therein  was  identical  with  that 
covered  by  said  patent  No.  45,803 ;  that  it  was  necessary,  for 
the  protection  of  the  rights  of  the  plaintiffs,  that  this  Court 
should  determine  whether  Hagan  was  such  original  and  first 
inventor;  and  that  the  said  patent  No.  45,803  was  invalid, 
and  should  be  adjudged  void.  The  bill  prayed  that  the  said 
patent  No.  45,803  might  be  adjudged  to  be  void.  The  an- 
swer set  up,  that  the  original  patent  to  Gale  was  not  for  the 
same  invention  as  that  patented  by  said  patent  No.  45,803 ; 
that  the  inventions  patented  by  said  last-named  patent  were 
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not  known  prior  to  the  invention  thereof  by  said  Mason ;  that 
the  said  reissue  No.  1,988  was  procured  for  the  purpose  of 
A*audulently  covering  the  inventions  so  made  by  Mason  and 
patented,  and  was  fraudulent  and  void ;  that  it  was  not  for 
the  same  invention  as  was  the  original  patent,  and  was  not 
limited  to  what  was  described  or  made  known  in  the  original, 
or  by  any  filed  model  which  belonged  to  the  application  for 
the  original,  but  was  broader  than  the  invention  described  in 
the  original,  and  fraudulently  covered  inventions  not  described 
in  the  original,  or  represented  by  any  model  deposited  in  the 
Patent  OfSce  on  the  application  for  the  original,  and  fraudu- 
lently covered  inventions  of  which  Hagan  had  no  knowledge 
at  the  time  he  applied  for  and  obtained  the  original,  and  in- 
ventions of  which  Hagan  was  not  the  first  inventor,  and  not 
the  original  inventor,  and  of  which  he  knew  nothing  until  he 
had  learned  them  from  the  invention  of  Mason,  and  inven- 
tions which  he  did  not  intend  to  patent  by  the  original,  and 
was  expanded  beyond  any  invention  described  in  the  original, 
for  the  fraudulent  purpose  of  covering  improvements  of  which 
Mason  was  the  first  inventor ;  that  the  inventions  covered  by 
the  said  patent  Ko.  45,803,  and  the  inventions  sought  to  be 
claimed  by  the  said  reissue  No.  1,988,  were  made  and  used 
by  Mason  long  before  any  invention  thereof  by  Hagan,  or  any 
other  person ;  and  that  the  said  patent  No.  45,803  was  valid. 
The  answer  prayed  that  the  Court  would  decree  that  the  said 
reissue  No.  1,988  was  void,  and  that  the  said  patent  No. 
45,803  was  valid; 

Charles  M.  KeUery  for  the  plaintifis. 

Oeorge  Oiffordy  for  the  defendants. 

•  

Blatchfoed,  J.  The  jurisdiction  invoked  by  the  plaint- 
iffs in  this  case  is  that  conferred  by  the  16th  section  of  the 
Act  of  July  4th,  1836,  (5  U.  S.  Stat  at  Large,  123,)  which 
provides,  that,  "  whenever  there  shall  be  two  interfering  pat- 
ents,   *    *    *    any  person  interested  in  any  such  patent. 
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either  by  aBBignment  or  otherwise,  ♦  *  ♦  may  have 
remedy  by  bill  in  equity,  and  the  Court  having  cognizance 
thereof,  on  notice  to  adverse  parties,  and  other  due  proceed- 
ings had,  may  adjudge  and  declare  either  the  patents  void  in 
the  whole  or  in  part,  or  inoperative  and  invfdid  in  any  par- 
ticular part  or  portion  of  the  United  States,  according  to  the 
interest 'which  the  parties  to  such  suit  ipay  possess  in  the  pat- 
ent, or  the  inventions  patented,  *  *  *  as  the  fact  of 
priority  of  right  or  invention  shall  in  any  such  case  be  made 
to  appear." 

The  first  question  to  be  determined  is,  whether  the  reissue 
No.  1,988,  and  the  patent  No.  45,803,  are,  within  this  16th 
section,  "  interfering  patents."  A  considerable  portion  of  the 
argument  of  the  counsel  for  the  defendants  was  devoted  to 
maintaining  the  point,  that  the  two  patents  do  not,  in  whole 
or  in  part,  claim  the  tome  thing,  and  that,  therefore,  they  do 
interfere.  But  no  such  point  is  taken  in  the  answer.  The 
bill  avers,  substantially,  that  the  inventions  covered  by  the 
two  patents  are  identical.  The  answer,  while  it  avers  that 
the  invention  covered  by  the  original  patent  to  Gale  was  not 
for  the  same  invention  as  the  patent  No.  45,808,  no  where 
allege  that  the  reissue  No.  1,988  and  the  patent  No.  45,803 
do  not  claim  and  cover  the  same  inventions.  On  the  con- 
trary, the  answer  avers,  in  substance,  that  the  two  do  cover 
and  cl&im  the  same  inventions.  It  states  that  the  original 
patent  to  Gale  was  reissued  for  the  purpose  of  covering  the 
inventions  patented  by  the  patent  No.  45,803  ;  that  the  reissue 
No.  1,988  was  expanded  beyond  any  invention  described  in 
the  original,  for  the  purpose  of  covering  improvements  of 
which  Mason  was  the  inventor  ;  and  that  the  inventions  cov- 
ered by  the  patent  No.  45,803,  and  those  sought  to  be  claimed 
by  the  reissue  No.  1,988,  were  made  by  Mason  long  before 
any  invention  thereof  by  Hagan  or  any  other  person.  If 
these  averments  in  the  answer  do  not  constitute  an  admission 
that  the  two  patents,  which  are  claimed  to  interfere,  cover 
and  claim,  in  whole  or  in  part,  the  same  inventions,  they  have 
no  meaning.    Two  patents  interfere,  within  the  meaning  of 
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the  16th  section,  only  when  they  claim,  in  whole  or  in  part, 
the  Bame  invention.  The  interference  intended  is  of  the 
same  character  with  that  spoken  of  in  the  8th  section  of  the 
.same  Act,  which  refers  to  an  interference  between  two  pending 
applications  for  patents,  and  to  one  between  a  pending  applica- 
tion for  a  patent  and  an  unexpired  patent  preyiously  granted, 
^nd  with  that  mentioned  in  the  12th  section  of  the  same 
ActJ  which  refers  to  an  interference  between  two  applica- 
tions where  ^^  the  specifications  of  claim  interfere  with  each 
other." 

Independently,  however,  of  any  admission  in  the  answer, 
there  can  be  no  donbt  that  the  two  patents  in  question  do  in- 
terfere with  each  other,  in  the  sense  thus  defined. 

The  claims  of  the  reissue  Ko.  1,988  are  three  in  number : 
(1.)  The  employment  or  application  of  superheated  steam,  in 
the  manner  as,  or  substantially  as,  described  and  set  forth,  for 
the  purpose  of  refining  or  reducing  metals,  and  for  the  re- 
moval of  sulphur,  arsenic,  phosphorus,  or  other  impurities, 
from  ores  or  minerals ;  (2.)  The  employment  or  application 
of  superheated  steam,  as,  or  substantially  as,  described,  for 
the  purpose  of  calcining  and  disintegrating  quartz  rock  con- 
taining silver,  gold,  or  other  metals ;  (3.)  The  employment  or 
Application  of  superheated  steam  for  the  refining  of  iron,  and 
for  the  converting  of  iron  into  semi  or  pure  steel,  in  the 
zoanner  substantially  as  described  and  set  forth. 

The  patent  ISTo.  45,803  contains  two  claims :  (1.)  The  im- 
"proved  process  of  Mason  for  removing  sulphur,  arsenic,  phos- 
phorus, and  antimony,  from  auriferous,  argentiferous,  or  other 
metallic  ores,  and  for  oxydizing  the  said  ores,  by  treating  them 
with  hydrogen  and  carbonic  acid  gases,  substantially  in  the 
manner  set  forth  ;  (2.)  As  a  part  of  the  improved  process  of 
Mason,  the  admission  of  steam  into  the  chamber  wherein  the 
metallic  ores  are  heated,  desulphurized  and  oxidized,  substan- 
tially in  the  manner  and  for  the  purpose  set  forth. 

It  is  impossible  not  to  say  that  there  is  an  identity,  in  sub- 
stance, between  the  first  claim  of  the  reissue  No.  1,988,  and 
the  first  claim  of  the  patent  No.  45,803.    The  former  claims 
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the  employment  of  superheated  steam,  in  the  manner  de- 
scribed, to  refine  or  reduce  metals,  and  to  remove  sulphur, 
arsenic,  phosphorus,  or  other  impurities — ^from  ores  or  min- 
erals. The  latter  claims  the  process  of  Mason  for  removing 
sulphur,  arsenic,  phosphorus,  and  antimony,  from  metallic 
ores,  and  for  oxydizing  such  ores,  by  heating  them  with  hydro- 
gen and  carbonic  acid  gases,  as  set  forth. 

The  manner  described  in  the  reissue  No.  1,988,  in  which 
superheated  steam  is  employed  to  refine  or  reduce  metals,, 
and  to  remove  impurities  from  ores  or  minerals,  is  to  discharge 
superheated  steam  directly  into  the  body  of  a  fire,  so  that  the 
highly  rarified  aqueous  vapor  shall  impinge  upon,  and  be 
brought  in  contact  with,  the  incandescent  fuel,  without  ad- 
mixture of  atmospheric  air,  while,  at  the  same  time,  combus- 
tion is  supported  in  part  by  the  admission  of  air  to  the  fire  by 
way  of  draft.  The  specification  states,  that,  when  superheated 
steam,  without  admixture  of  atmospheric  air,  is  caused  to  im- 
pinge directly  upon  ignited  carbon,  it  undergoes  decomposi- 
tion into  hydrogen  and  oxygen;  that,  if  a  reverberating 
furnace  is  properly  arranged  in  connection  with  the  fire  cham- 
ber of  such  furnace,  and  mineral  ores  are  placed  on  the  bed  of 
the  frirnace,  and  superheated  steam  is  thus  introduced  into  the 
fire  and  decomposed,  and  the  liberated  hydrogen  is  thrown  in 
amongst  such  ores,  it  will,  by  its  affinity  for  sulphur,  phos- 
phorus, and  other  volatile  substances,  in  the  ores,  carry  them 
off  in  a  gaseous  form,  and,  by  the  combined  action  of  the 
heat  and  the  hydrogen,  the  ores  will  be  thoroughly  disinte- 
grated and  purified,  so  that  they  can  be  crushed  with  fiicility. 
Adequate  mechanical  means  for  conducting  these  operations 
are  described  in  the  specification. 

The  process  of  Mason,  described  in  the  patent  No.  45,803, 
for  removing  impurities  from  metallic  ores,  and  for  oxydizing 
such  ores  by  treating  them  with  hydrogen  and  carbonic  acid 
gases,  is  to  arrange  a  frimace  with  a  chamber  for  the  ores,  in 
connection  with  a  chamber  to  generate  the  gases.  This  last 
chamber  is  a  chamber  of  combustion,  and  the  specification 
states,  that  superheated  steam  is  to  be  allowed  to  escape  into 
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the  fire  in  fine  jets ;  that  the  steam  will  be  decomposed,  and 
the  hydrogen  in  it  be  liberated,  while  carbonic  acid  gas  will 
also  be  generated,  from  the  fact  that  a  current  of  atmospheric 
air  is  admitted  to  support  combustion  ;  and  that  the  hydrogen 
and'  carbonic  acid  gases  will  pass  into  the  reducing  chamber, 
and  permeate  and  heat  the  ores,  carrying  ofi^  the  impurities, 
and  desulphurizing  and  oxydizing  the  ores.  Proper  means  are 
described  for  efiecting  these  results. 

The  processes  in  the  two  specifications  are  identical,  and 
the  first  claim  in  each  patent  embraces,  in  effect,  a  claim  to 
the  process  of  decomposing  superheated  steam,  by  so  intro- 
ducing it  into  the  fire  that  it  shall  be  decomposed,  while  com- 
bustion is  supported  in  part  by  a  current  of  atmospheric  air, 
and  of  then  throwing  the  resulting  gases  which  are  generated, 
upon  ores,  metals,  and  minerals,  to  produce  such  efiect  as  such 
gases  will  produce  in  the  way  of  refining,  purifying,  and  re- 
ducing, and  working  6uch  other  chemical  changes  as  must 
inevitably  follow  from  the  contact  of  such  heated  gases  with 
the  articles  so  subjected  to  their  action.  The  first  claim  of 
the  patent  No.  45,803  must,  therefore,  be  held  to  interfere 
with  the  first  claim  of  the  reissue  No.  1,988. 

I  do  not  perceive  that  the  second  claim  of  the  patent  No. 
45,803  interferes  with  any  claim  in  the  reissue  No.  1,988. 
That  claim  embraces  merely  the  admission  of  steam  into  the 
reducing  chamber  where  the  ores  are  heated,  desulphurized, 
and  ozydized,  so  as  to  prevent  excessive  heat,  and  control 
and  regulate  the  temperature,  and  avoid  the  frision  of  the  sul- 
phurets  which  are  disengaged  from  the  ores  in  the  process. 

.The  next  subject  of  inquiry  is,  whether  Hagan  or  Mason 
was  the  first  inventor  of  the  process  which  is  claimed  by  each 
of  the  two  patents.  Hagan's  evidence  rests  very  much  upon 
two  caveats  filed  by  him  in  the  Patent  Office,  one  on  the  3d 
of  February,  1862,  and  the  other  on  the  28th  of  February, 
1862.  The  first  caveat,  which  was  accompanied  by  drawings, 
describes  a  fire-box ;  the  admission  of  air  thereto ;  and  the 
introduction  of  jets  of  highly  heated  steam  directly  into  the 
ignited  fael.    It  also  refers  to  the  fact,  that  hydrogen  and 
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oxide  of  carbon,  and  other  combustible  gases,  are  eyolyed  in 
the  process.  The  second  caveat  states  that  the  steam,  admit- 
ted in  proper  quantity  to  contact  with  incandescent  carbon, 
will  be  decomposed ;  that  the  intent  of  the  invention  is  the 
production  of  hydrogen  and  its  combustion  in  a  nascent 
state ;  and  that  the  objects  sought  to  be  attained  are  economy 
in  heating  and  warming,  the  prevention  and  combustion  of 
smoke,  and  the  deoxydation  and  desulphurization  of  mineral 
ores.  Hagan  satisfactorily  carries  back  to  December,  1858, 
his  invention  of  applying  jets  of  superheated  steam  directly 
to  incandescent  fuel,  immixed  with  atmospheric  air,  but  in 
combination  with  the  application  of  a  draft  of  atmospheric 
idr  to  the  fuel.  He  also  satisfactorily  carries  back  to  January, 
1862,  his  application  of  the  gases  evolved  by  such  plan  of 
combustion  to  metallic  ores,  for  the  purpose  of  desulphurizing 
them,  resulting  in  their  complete  desulphurization  and  disin- 
tegration. The  apparatus  and  the  process  thus  used  by 
Hagan  were  the  same  as  those  described  in  the  reissue  Ko. 
1,988.  That  Hagan  intended  to  claim,  in  the  original  patent, 
the  specification  of  which  was  signed  by  him,  the  invention 
covered  by  the  first  claim  in  the  reissue  Ko.  1,988,  can  admit 
of  no  doubt ;  and  that  that  reissue,  so  far  as  the  first  claim  in 
it  is  concerned,  is  for  the  same  invention  intended  by  Hagan 
to  have  been  patented  by  the  original  patent,  and  was  a  pro- 
per and  valid  reissue,  is  equally  clear.  It  is  useless  to  go  over 
the  proofs  on  that  subject,  as  they  are  uncontradicted,  and  all 
tend  to  the  conclusions  stated. 

The  evidence  on  the  part  of  the  defendants,  if  it  tends  to 
show  that  Mason  did  any  thing,  prior  to  his  being  brought 
into  communication  with  Hagan,  beyond  attempting  to  desul- 
phurize and  disintegrate  ores  by  throwing  superheated  steam 
into  the  ore  chamber  without  first  decomposing  it  in  the  fire 
chamber,  does  not  go  to  prove  any  thing  but  abortive,  incon- 
clusive, and  unpractical  experiments  on  the  part  of  Mason, 
down  to  a  period  as  late  as  August,  1864,  in  decomposing 
superheated  steam,  and  applying  the  gases  generated  in  the 
process  to  the  purification  and  reduction  of  ores.    The  weight 
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of  the  evidence  is  very  preponderating  that  Mason  borrowed 
directly  from  Hagan  all  that  is  embodied  in  the  first  claim  of 
the  patent  Ko.  45,808. 

The  allegation  in  the  answer,  that  Hagan  was  not  the  first 
inventor  of  what  is  claimed  in  the  reissue  No.  1,988,  is  not 
sustained  by  the  evidence,  so  far  as  respects  the  particulars  in 
which  the  reissue  No.  1,988  and  the  patent  No.  45,803  are 
held  to  interfere,  either  as  regards  a  prior  invention  thereof 
by  Mason  or  otherwise. 

The  prayer  of  the  answer,  that  the  reissue  No.  1,988  may 
be  decreed  to  be  void,  and  that  the  patent  No.  45,803  may  be 
decreed  to  be  valid,  must  be  denied ;  and  there  must  be  a 
decree  adjudging  the  patent  No.  45,803  to  be  void,  so  fSEir  as 
the  improved,  process  of  the  defendant  Mason,  therein  de- 
scribed, for  removing  sulphur,  arsenic,  phosphorus,  and  anti- 
mony, from  auriferous,  argentiferous,  and  other  metallic  ores, 
and  for  oxydiziug  the  said  ores,  by  treating  them  with  hydrogen 
and  carbonic  add  gases,  substantially  in  the  manner  set  forth 
in  said  patent  No.  45,803,  employs  or  applies  superheated 
steam  in  the  manner  as,  or  substantially  as,  described  in  the 
said  reissue  No.,  1,988. 

The  defendants  must  be  charged  with  the  costs  of  the 
suit. 


FsAJTOis  M.  Bixby,  subvivob  of  HmcPHBST  &.  Co. 
Gebhabd  Jakssek,  Leopold  Schmidt  and  othebs,  oompos- 

INO  THE  FIBM    OF  JaNSSEN,    SoHMII]^   &  RuPEBTI. 

Where  an  action  on  oontract  was  broDght  in  this  Court  againet  the  persona 
composing  a  firm,  and  the  jurisdiction  of  the  Court  depended  wholly  on  the 
fact  that  one  of  the  defendants  was  a  consul  in  the  United  States  for  a  foreign 
power,  and  it  was  held  that  the  firm  wfV9  not  liable,  but  that  one  of  the  de- 
fendants, other  than  the  consul,  was  liable,  with  two  other  persons,  who  com- 
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posed,  with  him,  a  former  firm :  Held,  that  tlus  Court  had  no  jarisdiction  to 
give  judgment  against  such  defendant. 

(Before  Blatcbford,  J.,  Southern  District  of  New  York,  March  18th,  1869.) 

This  was  an  action  on  contract,  tried  before  the  Court 
without  a  jury. 

Spauldmg  cfe  JHchard^on^  for  the  plaintiff. 

Henry  D.  Lapaugky  for  the  defendants. 

Blatghfobd,  J.  I  do  not  think,  on  the  evidence,  thaf  the 
firm  of  Janssen,  Schmidt  &  Buperti  is  liable  to  the  plaintiff 
for  the  claim  sued  for.  I  think,  however,  that  the  persons 
who  composed  the  former  firm  of  J.  W.  Schmidt  &  Co.,  on 
the  23d  of  February,  1865,  are  liable  for  it.  Those  persons 
were  John  W.  Schmidt,  Edward  Vonderheydt,  and  the  de- 
fendant Janssen.  The  defendant  Schmidt,  who  is  consul  in 
the  United  States  for  the  kingdom  of  Saxony,  was  not  a  mem- 
ber of  the  firm  of  J.  W.  Schmidt  &  Co.  on  the  28d  of  Febru- 
ary, 1865.  He  became  such  in  March,  1865.  It  is  only  by 
reason  of  his  being  a  foreign  consul  that  this  Court  has  any 
jurisdiction  of  this  action.  The  defendant  Janssen  was  a 
member  of  the  firm  of  J.  W.  Schmidt  &  Co.  on  the  23d  of 
February,  1865,  and,  as  such,  is  liable  to  the  plaintiff  for  the 
claim  sued  for,  according  to  the  written  memorandum  of  that 
date ;  but,  as  the  firm  of  Janssen,  Schmidt  &  Buperti,  as  a 
firm,  is  not  liable  for  the  claim,  and  there  can  be  no  recovery 
in  this  suit  against  the  defendant  Schmidt,  the  consul,  the 
jurisdiction  of  the  Court  to  give  judgment  against  Janssen 
fails,  he  having  been  properly  sued  in  this  Court  only  as  a 
copartner  with  the  defendant  Schmidt,  and  being,  in  fact, 
sued  only  as  a  member  of  the  firm  of  Janssen,  Schmidt  & 
Buperti,  and  his  liability  as  such  copartner  not  being  estab- 
lished. Janssen,  though  liable,  as  a  member  of  the  firm  of  J. 
W.  Schmidt  &  Co.  on  the  23d  of  February,  1865,  for  this  claim, 
must  be  sued  for  it  in  a  State  Court. 

I,  therefore,  find  for  the  defendants. 
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Fbancisgo  Hernandez  and  Juan  Pedro  Hernandez 

vs. 
The  Sun  Mutual  Insurance  Company. 

In  thifl  ease,  which  was  a  suit  on  a  policy  of  marine  insurance  on  boxes  of 
lemons,  a  valuation  of  the  lemons,  by  the  policy,  at  so  much  per  box,  was  held 
not  to  make  the  insurance  an  insurance  on  each  box  of  the  lemons,  when  it  was 
otherwise  a  single  contract  of  insurance  on  the  entire  number  of  boxes  of 
lemons  named  in  the  policy,  and  not  an  insurance  agidnst  the  loss  of  any  por- 
tion of  the  boxes  less  than  the  whole. 

The  case  of  Newlin  y.  Inturanee  Company,  (20  Pennsylvania  K,  812,)  cited  and 
approTed. 

All  the  words  of  a  policy,  the  written  ones  and  the  printed  ones,  must  be  taken 
together,  and,  where  there  is  a  contradiction  between  them,  ihe  former  must 
oontrol. 

The  printed  words  of  a  policy,  insuring  against  loss  of  the  goods  insured,  "  or 
any  part  thereof,"  commented  on. 

Those  printed  words  do  not  control  the  printed  words  in  the  memorandum 
clause,  "  free  from  average,  unless  generaL" 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  March  19th,  1869.) 

This  was  an  action  on  a  policy  of  marine  insurance,  made 
by  the  defendants,  October  10th,  186Y,  insuring  for  the  plain- 
tiffs, in  the  written  words  of  the  policy,  "  fourteen  thousand 
three  hundred  dollars  on  6,000  boxes  lemons,  free  of  particu- 
lar average,  but  liable  for  loss  of  part  by  jettison — ^thirty-eight 
hundred  dollars  on  4,000  boxes  raisins,  subject  to  ten  (10)  per 
«ent.  average" — by  the  steamer  Amsterdam,  from  Malaga  to 
New  York.  The  .policy  also  contained,  in  writing,  the  words, 
"  raisins  valued  at  1.90c.  per  box,  in  wholes ;  halves,  and  quar- 
ter boxes  in  proportion;  lemons  at  $4.25,  gold,  per  box." 
The  premium  was  stated  in  writing  in  the  policy,  as  follows : 
'^  one  and  one-fourth  per  cent,  on  lemons ;  one  and  one-half 
per  cent,  on  raisins ;  less  fifteen  per  cent,  in  lieu  of  scrip." 
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The  policy  also  contained  the  written  words :  "$18,100, 
eighteen  thoneand  one  hnndred  dollars,  gold,"  and  the  written 
words,  "premium  payable  in  gold."  It  also  contained  the 
printed  words, "  loss,  if  any,  to  be  paid  in  gold ;"  and,  after 
the  written  descriptive  clause  and  the  written  valuation  clause, 
above  quoted,  printed  words  to  the  effect  that  the  insurance 
was  against  perils  to  the  damage  "of  the  said  goods  and 
merchandise,  or  any  part  thereof;"  and,  after  the  said  two 
written  clauses,  and  the  written  premium  clause,  above  quoted, 
the  printed  words,  "  but  no  partial  loss  or  particular  average, 
shall,  in  any  case,  be  paid,  unless  amounting  to  five  per  cent. ; 
provided  always,  and  it  is  hereby  ftirther  agreed,  that  if  the 
said  assured  shall  have  made  any  other  assurance  upon  the 
premises  aforesaid,  prior  in  date  to  this  policy,  then  the  said 
Sun  Mutual  Insurance  Company  shall  be  answerable  only  for 
so  much  as  the  amount  of  such  prior  assurance  may  be  defi- 
cient towar4s  fully  covering  the  premises  hereby  assured,  and 
the  said  Sun  Mutual  Insurance  Company  shall  return  the  pre- 
mium upon  so  much  of  the  sum  by  them  assured  as  they  shall 
be,  by  such  prior  assurance,  exonerated  from."  The  printed 
memorandum  clause  in  the  policy  contained  these  words :  "  It 
is  also  agreed  that  *  *  *  fruits  (whether  preserved  or  other- 
wise) *  *  *  are  warranted  by  the  assured  free  from  average, 
unless  general."  On  the  back  of  this  policy  were  endorsed, 
in  writing,  these  words :  "  October  7th,  1867.  Thirteen  hun- 
dred and  sixty  dollars,  gold,  on  almonds,  and  ten  hundred  and 
sixty-two  dollars,  gold,  on  lemons,  valued  at  sum  insured,  per 
steamer  Amsterdam,  at  and  from  Malaga  to  !New  York. 
Almonds  subject  to  ten  (10)  per  cent,  average.  Lemons  free 
of  particular  average ;  otherwise,  conditions  as  within.  Loss 
payable  to  them.  On  170  bales  almonds,  $1,360,  valued  at 
$8,  gold,  per  package.  On  250  boxes  lemons,  $1,062,  valued 
at  $4.25,  gold,  per  box.  One  and  one  half  per  cent,  less  15 
per  cent.,  in  lieu  of  scrip.  $2,422,  twenty-four  hundred  and 
twenty-two  dollars,  at  1^  per  cent.,  $36.33.  Premium  paya- 
ble in  gold." 

On  the  13th  of  September,  1867,  the  plaintiffs  shipped 
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on  board  of  the  Bteamer  AmBterdam,  at  Malaga,  for  fTew  York,  f 
6)250  boxes  of  lemons,  6,000  of  them  being  those  named  in 
the  body  of  the  policy,  and  250  of  them  being  those  named 
in  the  endorsement.     The  steamer  sailed  from  Malaga  on  the 
22d  of  September,  1867,  and,  on  the  20th  of  October,  1867, 
while  on  her  voyage  to  New  York,  she   was  stranded  and 
totally  lost,  near  Montauk  Point,  Long  Island.     Of  the  6,250 
boxes  of  lemons  insured,  4,071  were  saved  and  delivered  in  a 
Bonnd  condition,  except  that  a  small  portion  thereof  were 
partially  damaged ;  and  there  was  a  physical  loss  and  destruc- 
tion of  the  remaining  2,179  boxes,  (namely,  2,024  of  the  6,000 
insured  by  the  body  of  the  policy,  and  155  of  the  250  insured 
by  the  endorsement,)  in  consequence  of  the  breaking  up  and 
destruction  of  the  steamer  before  they  could  be  got  out.    The 
plaintiffs  had  an  insurance  on  the  said  6,000  boxes  of  lemons, 
and  on  the  said  4,000  boxes  of  raisins,  in  the  Kew  York 
Mutual  Insurance  Company,  which  was  effected  on  the  27th 
of  September,  1867,  as  follows:     " $2,800  on  4,000  boxes 
raisins,  in  wholes,   |s  and  qrs.,  vald.  a.  1.90c.  ea.,  $7,600 — 
$11,200  on  6,000boxes  of  lemons,  a.  $4.25  ea.,  $25,500.   Gold. 
Baisins  subject  to  10  per  cent,  average.    Lemons  free  of  par- 
ticular average,  but  liable  for  any  portion  thrown  overboard." 
The  insured  value  of  the  2,179  boxes  which  were  lost  amounted 
to  $9,260.75  in  gold,  and  the  proportion  thereof  payable  by 
the  defendants,  if  they  were  liable  for  such  loss,  was  $5,482.62, 
in  gold.    Evidence  of  the  foregoing  facts  being  given  at  the 
trial,  a  verdict  was  taken,  by  consent,  for  the  plaintiffs,  for 
$7,736.19,  being  the  amount  of  the  said  $5,482.62,  in  curren- 
cy, and  with  interest  thereon  to  the  date  of  the  trial,  subject 
to  the  opinion  of  the  Court  on  a  case. 

EdADwrA  H.  Owen  and  Stephen  P.  Naeh^  for  the  plaint- 
iffs. 

Joseph  n.  Choate^  for  the  defendants. 

Blatchi'obd,  J.    No  claim  is  made  in  this  suit  as  to  the 
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•  raisins.  The  sole  question  is  as  to  the  2,179  boxes  of  lemons. 
It  is  contended,  on  the  part  of  the  plaintiffs,  that  the  body  of 
the  policy  is  not  a  single  contract  of  insurance  on  6,000  boxes 
of  lemons,  and  that  the  endorsement  is  not  a  single  contract 
of  insurance  on  250  boxes  of  lemons,  but  that  the  body  of 
the  policy  contains  a  separate  insurance  od  each  box  of  the 
6,000  boxes  named  in  it,  and  that  the  endorsement  contains  a 
separate  insurance  on  each  box  of  the  250  boxes  named  in  it. 
Under  the  printed  memorandum  clause  in  the  policy,  these 
lemons,  being  fruits,  and  being  warranted  by  the  assured,  by 
such  clause,  free  from  average,  unless  general,  if  the  6,000 
boxes  were  insured  in  gross  by  the  body  of  the  policy,  and 
the  250  boxes  were  insured  in  gross  by  the  endorsement,  the 
defendants  would  not  be  liable  for  the  two  several  lots  of 
2,024  boxes  and  155  boxes,  physically  totally  lost,  others  of 
each  of  the  two  lots  having  been  saved.  But  the  plainti£& 
rely  on  the  written  portions  of  the  policy  and  of  the  endorse- 
ment, to  take  the  case  out  of  the  general  rule  of  law,  and  to 
show  that  the  insurance  was  not  of  the  6,000  boxes  in  gross, 
and  of  the  250  boxes  in  gross.  So  much  of  the*  written  por- 
tion of  the  body  of  the  policy  as  describes  the  subject 
insured,  and  the  amount  of  risk  taken,  states  nothing  except 
that  $14,300  is  insured  on  6,000  boxes  of  lemons,  with 
the  words  added,  "  free  of  particular  average,  but  liable 
for  loss  of  part  by  jettison,"  So  much  of  the  written  por- 
tion of  the  endorsement  as  describes  the  subject  insured, 
and  the  amount  of  risk  taken,  states  nothing  except  that 
$1,062  is  insured  on  250  boxes  of  lemons,  with  the  words 
added,  "  free  of  particular  .average ;  otherwise,  conditions  as 
within."  These  insurances  can  mean  only,  that  6,000  boxes 
of  lemons  are  insured  in  one  lot,  and  250  boxes  of  lemons 
are  insured  in  another  lot,  each  lot  free  of  particular  average, 
except  that  if  any  part  of  either  lot,  that  is,  any  number  of 
boxes  in  either  lot,  is  lost  by  jettison,  the  insurer  is  to  be 
liable  therefor.  The  words  "free  of  particular  average," 
written  in,  in  both  the  body  of  the  policy  and  the  endorse- 
ment, as  to  the  lemons,  mean  the  same  thing,  and  are  to  the 
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same  eflTect  as  the  words  "  free  from  average,  unless  general," 
in  the  print ed  memorandum  clause,  in  regard  to  the  lemons, 
as  fruits,  and  import  that  the  contract  is,  that  the  insurer  is 
to  be  liable  for  no  loss  of  any  part  of  the  6,000  boxes  less 
than  the  whole,  or  any  part  of  the  250  boxes  less  than  the 
whole.  It  is  specially  provided,  however,  that  the  insurer 
shall  be  liable  for  a  loss  by  jettison  of  a  less  number  of  the 
6,000  boxes  than  the  whole,  and  of  a  less  number  of  the  250 
boxes  than  the  whole.  But  for  such  special  provision,  the 
words,  "  free  of  particular  average,"  would  apply  as  well  to  a 
I  loss  by  jettison  as  to  any  other  loss.     Thus  far,  then,  there 

i  would  seem  to  be  no  room  for  controversy  as  to  the  terms  of 

the  contract,  and  nothing  to  indicate  an  intention,  by  either 
party,  to  have  an  insurance  made  on  any  portion  of  the  6,000 
boxes  less  than  the  whole,  or  any  portion  of  the  250  boxes 
less  than  the  whole,  in  regard  to  any  loss,  except  a  loss  by 
jettison. 

What,  then,  is  there  in  any  other  part  of  the  contract  to 
indicate  any  different  intention  ?  The  clause  solely  relied  on 
by  the  plaintiffs,  to  show  such  different  intention,  is  the  writ- 
ten valuation  clause,  in  the  body  of  the  policy,  and  also  in  the 
endorsement,  valuing  the  lemons  at  $4.25  per  box.  They 
j  daim  that  such  valuation  clause  indicates  that  the  insurance 

was  distributive,  and  on  each  box  of  lemons,  while  they  do 
not  contend  that  the  fact  that  the  lemons  were  contained  in 
separate  boxes,  was  alone  sufficient  to  create  a  separate  insu- 
rance on  each  box.  Keasoning  on  principle,  it  would  hardly 
answer  to  admit  the  valuation  of  each  box  in  this  case  as 
conclusive  evidence  of  an  intention  to  insure  each  box  sepa- 
rately ;  and  that  is  Vhat  must  be  done  if  the  claim  of  the 
plaintiffs  is  allowed.  Other  reasons  occur  why  a  valuation  of 
each  box  of  lemons,  as  well  as  a  valuation  of  each  box,  each 
half  box,  and  each  quarter  box  of  raisins,  and  of  each  bale  of 
almonds,  may  have  been  inserted.  The  property  was  shipped 
on  the  13th  of  September,  at  Malaga,  the  vessel  sailed  from 
Malaga  on  the  22d  of  September,  and  the  insurances  were 
effected  on  the  7th  and  10th  of  October.    The  valuation  of 
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each  separate  package  may  very  well  have  been  inserted  with 
a  view  to  calculating  the  retnm  premium,  in  case  it  should 
turn  out  that  less  than  6,250  boxes  of  lemons,  or  less  than  the 
specified  number  of  packages  of  raisins  and  almonds,  had  been 
shipped,  or  the  return  premium  provided  for  in  case  of  the 
existence  of  a  prior  insurance  on  the  property,  and  which 
prior  insurance,  as  appears  from  the  evidence,  in  fact  existed 
in  this  case.  So,  also,  in  case  of  a  loss  by  jettison  of  some  of 
the  boxes  of  lemons,  the  valuation  of  each  box  of  lemons  was 
important,  to  fix  the  measure  of  the  insurer's  liability.  The 
valuation  did  not  correspond  with  the  sum  insured,  as  to  the 
body  of  the  poUcy,  in  respect  to  either  of  the  articles  insured ; 
and,  therefore,  the  valuation,  per  box,  of  ^  the  lemons  and  the 
raisins  insured  by  the  body  of  the  policy,  could  not  be  arrived 
at  by  dividing  the  sum  insured  by  the  total  number  of  boxes. 
The  valuation  of  the  6,000  boxes  of  lemons,  at  $4.25  per  box, 
was  $25,500,  while  the  sum  insured  thereon  was  $14,300 ; 
and,  if  the  sum  so  insured  had  been  taken  as  the  valuation, 
in  the  absence  of  the  valuation  at  $4.25  per  box,  it  would 
have  given  a  valuation  of  $2.38  per  box.  The  valuation  of 
the  4,000  boxes  of  raisins,  at  $1.90  per  box,  was  $7,600,  while 
the  sum  insured  thereon  was  $3,800,  which  sum,  of  taken  as 
the  valuation,  would,  in  the  absence  of  the  valuation  at  $1.90 
per  box,  have  given  a  valuation  of  95  cents  per  box. 

Moreover,  the  view  urged  on  the  part  of. the  plaintifis, 
leads  to  some  results  which  it  is  impossible  to  believe  could 
have  been  contemplated  by  the  parties.  The  insurance,  if 
distributive,  and  on  each  package,  must  have  been  made  on 
each  quarter  box  of  raisins ;  that  is,  on  each  forty-seven  and  a 

half  cents'  worth  of  raisins.     The  insurance  on  the  raisins  is 

* 

made  "  subject  to  ten^p^  cent  average."  By  that,  the  insurer 
was  not  liable  for  |my  partial  loss  of  any  quantum  of  raisins 
insured,  unless  such  loss  should  amount  to  ten^^  cent,  of  the 
value  of  such  qitcmtumy  but  the  insurer  was  to  be  liable  for 
such  partial  loss,  if  it  should  amount  to  such  ten  per  cent. 
Now,  if  forty-seven  and  a  half  cents'  worth  of  raisins  was 
separately  insured,  the  insurer  was  made  liable  for  a  loss 
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amotmting  to  as  little  as  four  cents  and  three-quarters.  "With 
«  printed  memorandum  clause  such  as  is  found  in  this  policy, 
it  requires  dear  and  definite  language  to  make  a  contract 
which  shall  take  these  fruits  so  wholly  out  of  that  clause,  and 
out  of  the  freedom  from  particular  average  therein  stipulated, 
as  to  require  a  separate  average  on  each  one  of  a  quantity  of 
small  packages,  each  valued  at  not  more  than  forty-seven  and 
a  half  cents.  In  regard  to  a  loss  of  lemons  by  jettison,  where 
the  entire  package  would  be  thrown  overboard,  and  presuma- 
bly lost  as  a  totality,  the  contract  is  clear ;  and  the  expression 
of  a  liability  for  a  loss  of  part  by  jettison,  excludes  the  idea 
that  the  insurer  was  to  be  liable  for  a  loss  of  part  by  any  other 
peril,  especially  in  connection  with  the  written  clause,  ^'  free 
of  particular  average,"  and  the  like  clause  in  the  printed 
memorandum,  in  regard  to  the  lemons. 

Again,  if  each  box  of  lemons  ^as  separately  insured,  there 
would  necessarily  be  a  liability  of  the  insurer  for  each  box 
jettisoned,  without  the  insertion  of  the  written  clause,  ^^  but 
liable  for  loss  of  part  by  jettison."  Such  words  would,  in  that 
case,  be  whoUy  useless ;  unless,  indeed,  each  box  being  in- 
sured, the  jettison  of  a  part  means  the  throwing  overboard  of 
some  lemons  out  of  a  box — ^a  construction  hardly  worthy  of 
being  advanced  in  a  Court  of  justice. 

By  the  policy,  the  premiums  on  the  lemons  and  the  raisias 
severally  would  seem  to  have  been  adjusted  with  reference  to 
the  risk  taken.  The  premium  is  l^per  cent,  on  lemons,  and 
lijper  cent,  on  raisins,  both  being  fruits,  and  both  in  boxes. 
Thus  a  higher  premium  was  charged  on  raisins.  This  was 
natural,  on  the  view  urged  by  the  defendants.  They  insured 
the  lemons,  free  from  particular  average,  or  partial  loss,  except 
that  they  were  to  pay  for  the  loss  of  part  by  jettison ;  but,  in 
regard  to  the  raisins,  they  were  to  pay  for  a  partial  loss,  pro- 
vided it  amounted  to  ten  per  cent,  of  the  value  of  the  raisins 
insured.  This  warranted  a  higher  premium  on  the  raisins, 
the  risk  being  greater.  On  the  view  urged  by  the  plaintiffs, 
however,  the  risk  as  to  the  lemons  would  be  greater  than  the 
risk  as  to  the  raisins ;  for,  while  each  box  of  each  article  would 
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be  insured  separatdy,  the  nisns  would  be  sabjeeC  to  t&kjfer 
cent,  average,  while  the  lemons  would  not  be,  md  ret  the 
raisins  woald  have  paid  one-quarter  of  one  per  cent,  more 
preminm. 

The  case  of  Newlin  v.  Insurance  Company  (30  Pennsyl- 
vania R.J  812)  is  directly  in  point  against  the  plaintiffi,  and 
no  case  directly  in  their  &vor  has  been  referred  to.  On  prin- 
ciple, the  reasoning  of  the  Supreme  Court  of  Pennsylvania, 
in  that  case,  is  sound,  and  shows  that  such  a  valuation  as  is 
found  in  the  policy  in  this  case,  cannot  be  construed  as  cre- 
ating a  separate  insurance  on  each  package  so  valued,  in  view  of 
the  language  of  the  other  portions  of  the  policy.  I  have  no 
doubt  that  this  is  the  view  generally  held  by  assurers  and  as- 
sured, in  practical  business,  and  acted  on  daily,  and  it  is  so  &r 
a  rule  of  property,  that  I  am  not  willing  to  disturb  it  until  so 
directed  by  superior  authority. 

The  fact  urged,  that  the  printed  portion  of  the  policy  in- 
sures against  loss  ^^  of  the  said  goods  and  merchandise,  or  any 
part  thereof^"  cannot  control  the  case.  The  whole  policy, 
written  words  and  printed  words,  must  be  taken  together ; 
and,  where  there  is  a  contradiction  between  the  written  words 
and  the  printed  words,  the  former  must  contr<^.  (2  Parsant? 
Maritime  ZaWy  hook  2,  ehap.  1,  p.  53.)  It  is  the  settled  law 
of  this  Court,  under  a  policy  like  the  present  one,  containing, 
respecting  the  lemons,  the  printed  words,  in  the  memorandum 
clause,  "  free  from  average,  unless  general,"  and  also  the  writ- 
ten words,  "free  of  particular  average,"  that  the  insurer  is 
free  from  all  partial  losses  of  every  kind,  which  do  not  arise 
from  a  contribution  towards  a  general  average.  (Biays  v.  CAes- 
apeake  Ins.  Co.<,  7  Cranchy  415 ;  Morean  v.  The  U,  8.  Ine.  Co.j 
1  Wheoitony  219.)  Yet,  the  claim  on  the  part  of  the  plainti£& 
is,  that  by  the  printed  words,  "  or  any  part  thereof,"  the  in- 
surer is  made  liable  for  all  partial  losses  of  every  kind.  This 
is  wholly  contradictory  of  the  written  words  as  to  the  lemonfc 
"free  of  particular  average,"  and  the  latter  must  control/\ 
These  words,  "  or  any  part  thereof,"  are  equally  applicable,  if  V 
capable  of  the  construction  insisted  on  by  the  plaintiff,  to  the  ^ 
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insurance,  which  they  insist  was  made,  of  each  s^arate  box 
of  the  lemons ;  and  then  these  words  would  eifect  an  insu- 
rance of  each  separate  lemon,  which  the  plaintiffs  would  hardly 
contend  for.  These  words,  "or  any  part  thereof,"  in  the 
printed  blank  form  of  a  marine  policy,  have  coexisted,  for  a 
long  time,  with  the  printed  words  in  the  memorandum^  clause, 
*^  free  from  average,  unless  general,"  (1  ArruyuM  on  Insura/nce^ 
2d,  ed,j  ly  PerkmSjp.  21,)  and  yet  it  has  never  been  supposed 
that  the  former  control  the  latter.  Under  the  rule  as  to  the 
construction  of  contracts,  that,  where  one  portion  of  a  contract 
is  wholly  repugnant  to  the  rest  of  it,  and  is  irreconcilable 
with  the  manifest  jntention  of  the  parties,  as  apparent  upon  a 
consideration  of  the  whole  instrument,  it  will  be  stricken  out, 
{Story  on  Contracts^  chap,  20,  §  660,)  the  former  words  would, 
in  the  present  policy,  be  stricken  out.  It  was  said  by  Chief 
Justice  Marshall,  in  Yeaton  v.  Fry^  (5  Crcmch^  835,  342,)  in 
regard  to  policies  of  marine  insurance,  that  they  ^^  are  gener- 
ally the  most  informal  instruments  which  are  brought  into 
Courts  of  justice ;"  and  in  regard  to  a  marine  policy,  he  also 
said,  in  Ma/rylamd  Ins,  Co.  v.  Woods^  (6  Cranohj  29, 45 :)  "  The 
contract  of  insurance  is  certainly  very  loosely  drawn,  and  a 
settled  construction,  different  from  the  natural  import  of  the 
words,  is  given,  by  the  commercial  world,  to  many  of  its  stipu- 
latiotis,  which  construction  has  been  sanctioned  by  the  decis- 
ions of  Courts."  The  remark  of  Mr.  Justice  Buller,  made  in 
1791;  in  Brough  v.  Whitmore^  (4  T.  JK.,  206,  210,)  in  regard, 
to  a  policy  of  insurance,  that  it  ^^has  at  all  times  been  con- 
sidered, in  Courts  of  law,  as  an  absurd  and  incoherent  instru- 
ment, but  it  is  founded  on  usage,  and  must  be  governed  and 
construed  by  usage,"  is  as  true  now  as  it  was  then.  It  cannot 
be  seriously  contended,  that  any  such  construction  is  given,  by 
the  commercial  world,  or  by  assurers  or  assured,  or  in  usage, 
or  by  Courts  of  justice,  to  these  ancient,  formal,  printed  words, 
*'  or  any  part  thereof,"  as  is  contended  for  by  the  plaintiffs. 
There  must  be  a  judgment  for  the  defendants. 
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Francisoo  Hernandez  and  Juan  Pedro  Hernandez 

vs. 

* 
The  New  York  Mutual  Insurance  Company. 

The  case  of  Eemandeg'y,  7%e  Bun  Mutual  Jn»  Co,,  {ante,  p,  817,)  affirmed. 

It  makes  oo  difference,  on  the  question  as  to-whetber  a  policy  insures  against 
the  loss  of  6,000  boxes  of  lemons  as  a  whole,  or  against  the  loss  of  each  sepa- 
rate box,  whether  the  policy,  after  naming  the  valuation  of  the  lemons  per 
box,  does  or  does  not  name  the  total  valuation,  at  4hat  rate,  of  the  6,000 
boxes. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  March  19th,  1869.) 

This  was  an  action  on  a  policy  of  marine  insurance.  The 
facts  in  the  case  differed  from  those  in  the  case  of  the  same 
plaintiffs  against  the  Sun  Mutual  Insurance  Company,  {antey 
p,  317,)  in  particulars  wholly  unimportant.  The  insurance  in 
this  case  was — "  $3,800,  on  4,000  boxes  raisins,  in  wholes,  ^.,  * 
and  qrs.,  vald.  190c.  ea.,  |Y,600 ;  $11,200,  on  6,000  boxes 
lemons,  @  $4.25  ea.,  $25,500.  Gold.  Kaisins  subject  to  ten 
per  cent  average.  Lemons  free  of  particular  average,  but 
liable  for  any  portion  thrown  overboard — "  by  the  same  vessel, 
from  Malaga  to  New  York.  It  was  made  September  27th, 
1867.  In  all  other  particulars  than  those  above  mentidned, 
the  two  policies  were  substantially  alike.  There  was  no  in- 
dorsement on  the  policy  in  this  case.  Of  the  6,250  boxes  of 
lemons  which  the  vessel  had  on  board,  6,000  were  those  in- 
sured by  the  policy  in  this  case.  Of  such  6,000  boxes,  3,976 
were  saved,  and  delivered  in  a  sound  condition,  except  that  a 
small  portion  thereof  were  partially  damaged,  and  there  wa& 
a  physical  total  loss  and  destruction  of  the  remaining  2,024 
boxes,  in  consequence  of  the  breaking  up  and  destruction  of 
the  vessel  before  they  could  be  got  out.  The  fact  of  the  sub- 
sequent insurance  made  by  the  Sun  Mutual  Insurance  Com- 
pany on  said  6,000  boxes  of  lemons,  and  on  4,000  boxes  of 
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raisinB,  as  set  forth  in  the  report  of  the  case  against  the  latter 
company,  was  proved  at  the  trial.  The  insured  value  of  the 
2,024  boxes  of  lemons  which  were  lost,  amomited  to  $8,602, 
in  gold,  and  the  proportion  thereof  payable  by  the  defend- 
ants, if  they  were  liable  for  such  loss,  was  $3,778.13,  in  gold. 
At  the  trial,  a  verdict  was  taken,  by  consent,  for  the  plaintiffs, 
for  $5,318.89,  being  the  amount  of  the  said  $3,778.13,  in  cur- 
rency, and  with  interest  thereon  to  the  date  of  the  trial,  sub- 
ject to  the  opinion  of  the  Court,  on  a  case. 

Edward  H.  Owen  and  Stephen  P.  Naah^  for  the  plaint- 
iffl. 

Richa/rd  S.  •Emmet^  for  the  defendants. 

Blatohford,  J.  The  written  words  in  this  case,  "  liable 
for  any  portion  tlirown  overboard,"  have  no  Ifgal  meaning  or 
effect  different  from  the  words,  "  liable  for  loss  of  part  by  jet- 
tison;" and  the  mode  of  describing  the  .valuation  of  the 
lemons  and  raisins  in  the  policy  in  this  case,  is  not  different, 
in  substance,  from  that  found  in  the  policy  in  the  other  case. 
All  the  consideratiods  commented  on  in  the  opinion  in  that 
case  have  equal  application  in  this  case,  except  the  one  as  to 
the  provision  for  a  return  of  premium  in  case  of  a  prior  in- 
surance, the  insurance  in  this  case  being  the  prior  one.  The 
valuation  in  the  policy  in  this  case,  after  naming  the  valuation 
per  box,  carries  out  the  total  valuation,  which  was  not  done  in 
the  other  case,  but  such  total  valuation,  and  such  valuation 
per  box,  are  equally  parts  of  the  valuation,  and  the  putting  in 
of  the  total  valuation  can  make  no  difference  as  to  the  effect  of 
the  valuation  per  box  on  the  question  of  a  separate  insurance 
of  each  box. 

The  defendants,  at  the  trial,  offered  in  evidence  the  writ- 
ten applications  made  by  the  plaintiffs  to  the  defendants  for 
the  insurance  made  in  this  case,  but  they  were  excluded  by 
the  Court.  As  the  judgment  will  be  for  the  defendants,  the 
point  is  unimportant. 

Judgment  for  defendants. 
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The  Troy  Iron  and  Nail  Factory 

Ebastus  Corning,  James  Hornek,  and  John  F.  Winblow. 

In  Equity. 

t 

An  exception  should  always  be  taken  on  the  spot  to  each  mling  of  a  Master 
which  a  party  intends  to  contest  It  need  not  then  be  drawn  np  in  form,  but 
it  should  be  taken,  by  giving  notice  to  the  Master,  and  it  is  his  duty  to  note 
the  fact  in  his  minutes. 

Where  a  Master  admits  evidence  that  is  objected  to,  and  reserves  the  questions 
arising  on  the  objection,  and  afterward  omits  to  pass  on  the  objection,  or  de- 
cides upon  it  in  a  manner  claimed  to  be  inoorrect,  the  first  opportunity  should 
be  taken  to  except  to  his  omission  or  alleged  error  in  such  particular. 

The  serving  of  the  draft  report  of  the  Master,  and  the  filing  of  objections  there- 
to, is  such  opportunity,  and,  if  such  objections  do  not  embrace  such  exceptions, 
it  Is  too  late  to  take  such  exceptions  by  way  of  exception  to  the  final  report  of 
the  Master. 

If  it  is  proper  to  except  at  all  to  the  final  report  of  a  Master,  for  rulings  admit- 
ting or  reje^ng  evidenoe,  this  can  only  be  done  where  objections  of  the  same 
kind  have  been  made  to  the  draft  report. 

It  is  somewhat  doubtful,  whether,  strictly,  any  exceptions  to  the  Master's  ^rulings 
on  the  admission  or  rejection  of  evidence,  can  be  properly  embraced  in  excep- 
tions to  the  Master's  final  report. 

Reasons  for  applying  the  rule  strictly  in  this  case,  and  for  overruling  exceptions 
taken  to  the  final  report  of  the  Master,  in  respect  of  rulings  made  by  him  as  to 
the  admission  and  rejection  of  evidence. 

EfiiBct  of  an  admission  made  in  an  answer,  that  the  defendants  had  made  ''large 
profits"  by  the  use  of  machinery  alleged  to  infringe  the  plaintiffi^  patent, 
upon  the  question  of  the  amount  of  nett  profits  derived  from  such  infringe- 
ment, on  an  accounting  before  a  Master  under  a  decree. 

Effect  of  letters  written  by  the  defendants  to  their  customers,  on  the  same  ques- 
tion. 

Consideration  of  the  expenses  and  charges  proper  to  be  allowed  to  the  defend- 
ants, in  ascertuning  such  nett  profits. 

The  true  amount  of  the  nett  profit  derived  from  using  machinery,  in  infringe- 
ment of  a  patent,  to  make  articles  which  are  sold,  cannot  be  determined,  with- 
out deducting  from  the  value  of  the  articles  made  and  sold  all  the  elements  of 
oo0t  in  their  production. 

(Before  Nelson  and  Shipman,  JJ.,  Northeru  District  of  New  York,  March  26th. 
1869.) 
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This  was  a  bill  ip  equity,  praying  for  an  injunction  and  an 
account.  It  was  filed  Jidy  10th,  1848.  The  answer  was 
sworn  to  March  Ist,  1849.  The  object  of  the  suit  was  to  re- 
strain the  defendants  from  using  a  certain  improvement  in 
machinery  for  making  hook  or  brad-headed  spikes,  for  which 
a  patent  was  granted  to  Henry  Burden,  September  2d,  1840, 
which  he  assigned  to  the  plaintiffs ;  and  to  compel  the  defend- 
ants to  account  to  them  for  the  profits  alleged  to  have  been 
made  by  the  defendants  in  the  course  of  their  unauthorized 
use  of  Uiis  patented  improvement.  The  case  was  brought  to 
hearing  before  this  Court,  and,  in  March,  1850,  a  decree  was 
rendered  dismissing  the  bill.  (1  Blatchf.  C.  C.  JS.j  467.) 
On  appeal  to  the  Supreme  Court,  the  decree  below  was  re- 
versed, at  the  December  Term,  1862,  (14  Howwrd^  193,)  and 
the  case  was  remanded  to  this  Court,  '^  with  instructions  to 
enjoin  the  defendants  perpetually  from  using  the  improved 
machinery  with  the  bending  lever  for  making  hook  and  brad- 
headed  spikes,  patented  to  Henry  Burden,  the  2d  of  Septem- 
ber, 1840,  and  assigned  to  the  complainants,  as  set  forth  in  the 
complainants'  bill,  and  to  enter  a  decree  in  Avor  of  the  com- 
plainants for  the  use  and  profits  thereof,  upon  an  account  to 
be  stated  by  a  Master,  under  the  direction  of  the  said  Circuit 
Court,  d:c."  The  mandate  of  the  Supreme  Court  having  been 
filed  in  this  Court,  the  latter,  on  the  28th  of  June,  1853,  en- 
tered a  decree  in  conformity  thereto,  at  the  same  time  refer- 
ring the  case  to  Marcus  T.  Beynolds,  Esq.,  as  Master  ^o  hoc 
vice,  to  take  and  state  the  account.  Mr.  Beynolds  having  de- 
clined to  serve  as  such  Master,  the  Court,  on  the  20th  of  Oc- 
tober, 1853,  appointed  Beuben  H.  Walworth,  Esquire,  in  his 
stead.  The  latter,  after  some  preliminary  proceedings,  com- 
menced taking  the  proo&  on  the  accounting,  on  the  5th  of 
April,  1854.  The  hearing  on  this  reference  was  continued 
till  the  10th  of  June,  1864,  when  the  evidence  was  closed. 
The  Master  subsequently  served  a  copy  of  a  draft  report  on 
the  counsel  for  the  respective  parties,  to  which,  on  the  4th  of 
March,  1866,  the  defendants  filed  thirty-three  objections,  and, 
on  the  7th  of  the  same  month,  the  plaintiffs  filed  forty  objec- 
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tionfl.  The  Master  made  his  final  report  in  May,  1866.  To 
this  report  the  plaintifib  filed  forty  exceptions  to  the  main 
conclusions  of  the  Master,  and  about  fifteen  hundred  excep- 
tions to  the  rulings  of  the  Master  made  during  the  progress 
of  the  hearing  before  him.  The  defendants  filed  nineteen  ex- 
ceptions to  the  conclusions  of  the  Master. 

EUaha  Foote^  for  the  plaintiflFs. 

WHXia/rrh  A,  Sackett^  for  the  defendants. 

Shipman,  J.  This  case  was  set  down  for  hearing  on  the 
exceptions,  before  this  Court,  at  Cooperstown,  in  October, 
1867,*when  and  where  the  counsel  for  the  respective  parties 
appeared,  and,  after  consultation,  concluded  to  submit  the  case 
on  the  pleadings  and  the  evidence  before  the  Master,  together 
with  briefs  and  arguments  thereafter  to  be  filed.  These  briefs 
and  arguments  have  been  filed,  and  the  whole  case  is  now  be- 
fore the  Court,  the  record  of  the  proceedings,  including  the 
arguments  and  the  evidence  taken  by  the  Master,  covering 
nearly  seven  th^sand  printed  pages.  In  addition  to  this 
printed  matter,  there  are  large  numbers  of  manuscript  books 
and  papers,  many  of  which  were  referred  to  and  consulted  by 
the  Master  and  the  counsel  during  the  progress  of  the  hearing 
before  him.  No  important  portions  of  these,  however,  are 
now  before  this  Court  as  evidence.  Our  attention  has,  there- 
fore, been  confined  to  the  printed  evidence  submitted  by  the 
Master,  and,  after  devoting  several  months  exclusively  to  its 
examination,  and  to  the  various  questions  raised  by  the  excep- 
tions and  the  arguments  thereon,  we  proceed  to  state  the  con- 
clusions at  which  we  have  arrived.  In  doing  this,  we  shall  be 
as  brief  as  possible,  in  view  of  the  unexampled  length  to  which 
the  proceedings  in  the  case  have  already  been  carried. 

The  first  questions  to  be  considered  are  those  which  relate 
to  the  rulings  of  the  Master,  on  the  hearing,  on  the  admission 
or  rejection  of  evidence,  after  objections  of  counsel.  The 
plaintiffs  have  filed  special  exceptions  to  the  Master's  report, 
on  account  of  these  rulings,  to  the  number  of  nearly  fifteen 
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hundred.  These  exceptions  are  objected  to,  by  the  defend- 
ants, as  irregularly  taken,  for  two  reasons :  first,  that  no  ex- 
ceptions were  taken,  before  the  Master,  at  the  times  the  rulings 
were  severally  made ;  and,  second,  that  these  alleged  errors 
of  the  Master  were  not  embraced  in  the  objections  filed  by 
the  plaintiffs  with  the  Master,  to  his  draft  report.  In 
yiew  of  the  condition  of  the  Master's  minutes,  this  phase 
of  the  case  would  not  be  free  from  embarrassment,  even  if 
the  plaintiffs  had  conformed  to  the  rules  of  practice,  as  to  the 
time  of  takiag  their  exceptions.  Many  of  the  rulings  in 
question  were  not  absolute,  but  evidence  was  often  received, 
and  the  questions  arising  on  the  objections  of  counsel  were 
reserved.  What  precise  disposition  was  ultimately  made  of 
the  particular  questions  reserved,  does  not  always  appear.  It 
is  not  easy  for  the  Court  to  deal  with  these,  as  it  is  almost  or 
quite  impossible  to  ascertain  to  what  extent  the  evidence  thus 
conditionally  received  was  finally  accepted  or  rejected  by  the 
Master. 

But  let  us  take  the  rulings  of  the  Master  that  were  formal 
and  peremptory,  overruling  or  sustaining  objections  to  the 
admission  of  evidence  at  the  time  they  were  made.  What 
are  the  rules  of  practice  to  be  observed  by  the  party  who 
desires  to  revise  such  rulings  ?  We  think,  that  an  exception 
should  always  be  taken  on  the  spot  to  each  ruling  of  the  Mas- 
ter which  a  party  intends  to  contest.  It  need  not  then  be 
drawn*  up  in  form,  but  it  should  be  taken,  by  giving  notice 
to  the  Master,  and  it  is  his  duty  to  note  the  fact  in  his  min- 
utes. This  is  a  familiar  rule,  constantly  applied  in  other 
trials,  and  we  see  no  reason  why  it  should  not  be  adhered  to 
in  hearings  before  Masters.  However  loose  the  practice  may, 
in  fact,  be,  the  rule  is  well  settled,  especially  in  trials  at  law. 
In  Morris  v.  Buckley^  (8  Serg.  <&  J?.,  211.)  Tilghman,  C.  J.,^ 
remarks :  ^^  Exceptions  to  evidence  must  be  taken  as  soon  a& 
the  Court  has  decided  to  admit  or  reject  the  evidence."  The 
same  point  is  decided  in  Ligget  v.  The  Bamk  of  Permsyl/oor 
niay  (7  /Serg,  <&  H,^  218,)  where  the  same  Judge  explains  the 
object  and  importance  of  the  rule.    In  Poole  v.  FUeger^  (11 
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Peters^  185,  211,)  Mr.  Justice  Story  reraarks :  "  In  the  ordi- 
nary course  of  things,  at  the  trial,  if  an  objection  is  made,  and 
overruled,  as  to  the  admission  of  evidence,  and  the  party  does 
not  take  any  exception  at  the  trial,  he  is  understood  to  waive 
it.  The  exception  need  not,  indeed,  then  be  put  in  form,  or 
written  out  at  large  and  signed ;  but  it  is  sufficient  that  it  is 
taken,  and  the  right  reserved  to  put  it  in  form  within  the 
time  prescribed  by  the  practice  or  rules  of  the  Court."  The 
reason  of  this  rule  is  founded  in  the  interest  of  justice,  as  its 
observance  tends  to  narrow  the  limits  of  controversy ;  for,  if 
the  party  in  whose  favor  a  ruling  is  made  is  notified  that  an 
exception  is  taken  and  the  question  ds  to  be  revised,  he  can 
waive  the  point  and  admit  or  withdraw  the  evidence,  as  the 
ease  may  be,  and  thus  avoid,  ftiture  controversy  and  delay 
over  it.  This  is  very  often  done,  to  the  advantage  of  one  or 
both  of  the  parties.  The  same  reasons  exist  for  the  observ- 
ance of  the  rule  in  hearings  before  Masters,  as  in  other  trials. 
It  may  be  said,  that  this  rule  can  have  no  application  to 
the  instances,  on  this  hearing,  where  the  Master  admitted  evi- 
dence objected  to,  and  reserved  the  questions  arising  on  the 
object;j[ons.  As  we  have  already  intimated,  it  is  not  always 
easy  to  determine  what  precise  disposition  was  made  by  the 
Master  of  many  of  these  reserved  questions.  But,  if  he 
omitted  to  decide  them,  or  ultimately  decided  them  incorrect- 
ly, the  first  opportunity  should  have  been  taken  to  except  to 
his  omissions,  or  alleged  errors,  in  this  particular.  This  op- 
portunity, if  not  presented  before,  occurred  when  the  draft 
report  was  served  and  the  parties  filed  their  objections  there- 
to. None  of  these  errors  are  embraced  in  the  objections  then 
filed.  Exceptions  to  these  rulings  appear,  for  the  first  time, 
among  those  presented  to  the  Master's  final  report,  although 
some  of  them  were  made  years  before  either  the  draft  report 
or  the  final  report  was  drawn  up.  It  would  seem,  from  the 
authorities,  that,  if  it  is  proper  to  except  at  all  to  the  Master's 
final  report,  for  rulings  admitting  or  rejecting  evidence,  this 
can  only  be  done  where  objections  of  the  same  kind  have 
been  made  to  the  draft  report.    Lord  Chief  Baron  Gilbert 
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lays  down  the  rule  as  follows :  "  The  ancient  rule  was,  that 
the  party  should  never  except,  but  where  he  has  first  objected 
to  the  draft  of  the  report  before  the  Master,  and,  where  there 
was  no  objection  brought  in,  it  was  allowed  good  cause  to 
discharge  the  exception ;  and  it  were  to  be  wished  that  this 
good  rule  was  strictly  followed,  since,  if  the  party  had  object- 
ed, he  might  have  shown  the  Master  his  error,  and  the  report 
would  have  been  altered  in  that  particular,  and  never  have 
troubled  the  Court."  This  is  substantially  the  rule  of  the 
English  Court  of  Chancery,  at*  the  present  time.  {DamdPs 
Chom.  Practice^  Sd  ed.^  vol.  2,  j>.  1304.)  In  Story  v.  I/imng- 
gtony  (IS  Peters,  366,)  Mr.  Justice  Wayne,  speaking  for  the 
Court,  says:  "Strictly,  in  Chancery  practice,  though  it  is 
different  in  some  of  our  States,  no  exceptions  to  a  Master's 
report  can  be  made,  which  were  not  taken  before  the  Master ; 
ike  object  being  to  save  time,  and  to  give  him  an  opportunity 
to  correct  his  errors,  or  reconsider  his  opinion."  We  think, 
therefore,  that,  as  to  any  questions  arising  upon  objections 
made  during  the  hearing,  and  reserved  by  the  Master,  they 
^ould  have  been  embraced  in  the  objections  filed  with  him 
to  his  draft  report ;  and,  as  to  the  rulings  which  were  made 
final  at  the  time  the  objections  were  taken,  the  exceptions 
should  have  been  made  and  noted  at  once,  as  such  rulings  were 
made. 

It  is,  indeed,  somewhat  doubtful,  whether,  strictly,  any 
exceptions  to  the  Master's  rulings  on  the  admission  or  rejec- 
tion of  evidence  can  be  properly  embraced  in  exceptions  to 
the  Master's  fiLnal  report.  It  is  true  that  such  a  practice  is 
recognized  in  DcmieWs  Chancery  Practice,  (vol.  2,jp.  1323, 
Zd  ed.j)  but  the  author  cites  no  authorities  in  support  of  it. 
On  the  contrary,  in  Schfwa/rz  v.  Sea/re,  ( Walker^ e  Cham,cery 
Heporis,  19,)  and  in  Waa^  v.  Jewett,  {Id.,  45,)  it  was  express- 
ly held,  that  an  improper  rejection  of  testimony  is  to  be  at 
once  corrected  by  a  motion  to  the  Court  for  an  order  to  com- 
pel the  Master  to  receive  the  evidence,  and  not  by  exception 
to  his  report.  See,  also,  the  case  of  Tyler  v.  Simmons,  (6 
Paige,  127.)    But  it  is  unnecessary  to  pursue  this  branch  of 
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the  inqiurj.  We  are  entirely  eatiefied  that  these  exceptions 
in  this  ease  were  taken  too  late.  They  were  taken  neither 
when  the  mlings  were  made,  nor  at  the  first  opportunity 
thereafter. 

However  much  looBenesB  there  may  have  been  in  practice, 
or  however  much  we  might  he  disposed  to  look  with  indul- 
gence upon  a  departure  from  the  rules  in  ordinary  cases,  we 
think  it  oar  duty  to  Apply  them  strictly  in  the  present  case. 
Any  other  course  would  be  attended  with  delay  and  embar- 
rassment. It  is  true,  that,  s^  far  as  the  evidence  improperly 
admitted  is  concerned,  we  might  strike  it  out,  thongh  this 
might  leave  the  proofs  in  a  coninsed  and  fragmentary  state. 
But,  where  the  evidence  was  improperly  rejected,  we  are,  in 
effect,  asked  to  again  refer  this  case  to  a  JtasteF  for  further 
proofs  on  many  points  involved  in  the  controversy  between 
these  parties.  We  should  not  be  justified  in  such  a  step  on- 
lesB  the  rules  strictly  required  it.  Neither  of  the  parties  could 
be  benefitted  by  it.  The  enormous  length  and  cost  of  this 
litigation  have  already  rendered  it  barren  of  any  substantial 
advantages  to  either  party,  in  view  of  any  possible  result  that 
might  be  reached,  even  at  the  end  of  another  twenty  years. 
Ten  years,  two  months,  and  five  days  have  already  been  con- 
sumed in  taking  the  proofs  on  this  reference,  and  nearly  two 
years  more  in  settling  the  report.  From  what  we  know  of 
this  controversy,  ^ter  devoting  months  to  a  diligent  and  labo- 
rious examination  of  the  evidence,  we  have  no  doubt  that  an- 
other reference  would  consume  years.  Such  a  result  is  almost 
certain,  in  view  of  the  &ct  that  the  reference  would  have  to 
be  to  a  new  Master,  who  would,  in  order  to  discharge  his  duty 
intelTis^ently,  have  to  examine  the  whole  case,  and,  perhaps, 
make  :i  new  report.  Such  a  course  might  be  practicable  were 
lituiian  longevity  equal  to  what  it  was  in  the  antedelnvian 
(iges.  Bat,  twenty  years  having  been  spent  in  this  litigation, 
we  think  that  the  interests  of  all  parties  require  that  it  should 
he  brought  to  a  close,  if  this  can  be  done  by  a  strict  applica- 
tion of  the  rules  of  practice.  This  cannot  be  done,  however, 
during  the  present  generation,  if  the  case  is  again  to  go  to  a 
Master.     We,  therefore,  epply  the  rule  strictly,  and  dismiss 
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the  fourteen  hundred  and  seventy-two  exceptions  to  the  rul- 
ings of  the  Master  in  rejecting  or  receiving  evidence,  on  the 
ground  that  they  were  not  taken  in  time,  and  are  irregularly 
before  the  Court. 

As  already  stated,  the  object  of  this  reference  was  to  ascer- 
tain the  anfount  of  profits,  if  any,  which  the  defendants  made, 
by  the  use  of  the  improvement  secured  to  Burden  by  the  pat- 
ent of  September  2d,  1840,  and  by  him  assigned  to  the  plain- 
tiff. The  article  made,  for  which  the  defendants  are  liable 
to  accoimt,  was  the  hook-headed  sjpike,  used  largely  in  the 
construction  and  repair  of  railroads.  The  Master  has  found 
the  period  for  which  the  defendants  are  liable  to  account  to 
extend  from  October,  1845,  to  April,  1853,  about  seven  years 
and  a  half.  He  found  it  necessary,  or  convenient,  to  divide 
this  period  covered  by  the  infringement  into,  separate  busi- 
ness years,  and  give  the  results  of  the  manufisu^ure  in  each 
year.  The  first  business  year  (during  the  last  half  of  which 
the  defendants  are  to  account)  ended  April  4th,  1846;  the 
second,  April  3d,  1847 ;  the  third,  April  1st,  1848 ;  the  fourth, 
March  31st,  1849;  the  fifth,  March  30th,  1850;  the  sixth, 
May  3d,  1851 ;  the  seventh.  May  1st,  1852 ;  the  eighth,  April 
2d,  1853. 

The  following  table  will  show  the  number  of  pounds  of 
hook-headed  spikes  manufactured  b^  the  defendants  by  the 
use  of  the  infringing  machine ;  the  cost  of  manufacture ;  the 
nett  proceeds  of  the  sales ;  and  the  profit  or  loss,  during  each 
of  the  business  years  named,  as  found  by  the  Master.  We 
have  simply  numbered  the  years  in  their  order,  for  brevity, 
and  to  avoid  the  unnecessary  repetition  of  dates  : 

Nett 

No.  o(  pounds,  Ooit.  proceeds  of  Profit  Lom. 

Mies. 

l8t  (i)  year,       219,480  — 110,066.98  —   $9,662.99  —  —  |49d.84 

2d  "  540,947—    24,750.10—    24,226.05—  —     624.05 

8d  "  1,889,826—    60,768.16—    60,681.71—  —     281.45 

4th  "  2,184,578—    88,800.98—    92,022.88  —  18,221.90  — 

6th  "  1,811,080—    74,891.87—    72,968.26—  —1,428.61 

6th  "  4,167.878  —  168.917.46  —  151,267.89  —  —  7,649.67 

7th  "  4,422,426  —  168,940.81  —  149,989.06  —  .  —  9,001.76 

8ih  "  4,181,766  — 161,521.58  — 188,906.22—  —17,616.81 
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In  addition  to  the  above,  the  Master  finds  that  102,000 
pounds  were  made,  or-  rather  sold,  after  the  2d  of  April,  1853, 
which,  by  stipulation,  are  to  be  estimated  according  to  the  scale 
of  cost  and  sales  of  those  made  during  the  eighth  business  year. 
The  nett  result  of  the  whole  business,  as  found  by  the  Master, 
may  be  stated,  in  round  nimibers,  as  follows :  Thfe  defendants 
manufactured  and  sold,  in  violation  of  the  complainants'  pat- 
ent, 19,000,000  of  pounds  of  spikes,  which  brought  them 
$700,000.  They  made  no  profit,  taking  the  whole  time 
together.  On  the  contrary,  they  sustained  a  loss  of  $34,000. 
We  give  merely  proximate  sums,  in  round  numbers.  They 
made  nothing,  except  in  the  fourth  business  year,  when  their 
profits  were  a  little  over  $3,000.  During  all  the  rest  of  the 
time,  except  the  third  business  year,  their  losses  steadily  in- 
creased, reaching,  in  the  last  year,  $17,615.31.  This  is  a 
singular  and  surprising  result,  especially  in  view  of  the  ad- 
mission by  the  defendants  in  their  answer,  and  of  several 
important  facts  that  are  apparent  on  the  evidence. 

(1.)  The  admission  in  the  answer.  The  answer  was  sworn 
to  March  1st,  1849,  near  the  close  of  the  fourth  business  year, 
by  Mr.  Winslow,  who,  as  one  of  the  parties  in  interest,  and  the 
active  manager  of  this  part  of  the  business,  was  familiar  with 
the  whole  subject  of  this  controversy.  This  answer  states,  that 
the  defendants  admit  that  they  '^  have,  since  the  15th  of  Octo- 
ber, 1845,  been  engaged,  and  are  still  engaged,  in  manufactur- 
ing said  brad  or  hook-headed  spikes,  whenever  these  defendants 
had  or  have  a  demand  for  the  same,  and  that,  in  such  manti- 
ftu^ture,  they  have  used,  and  still  use,  said  improvement 
claimed  by  said  complainants  to  be  new  and  usefdl,  and  to  be 
secured  by  the  patent  so  as  aforesaid  granted  to  said  Burden 
on  the  2d  day  of  September,  1840,  and  have  thereby  made 
large  profits,  but  not  to  the  amount  of  one  hundred  thousand 
dollars,  as  charged  in  said  bill  of  complaint."  This  admission 
was  deliberately  made,  after  they  had  manufactured  and  sold 
over  one  hundred  and  eighty  thousand  dollars'  worth  of  these 
spikes;  and  yet,  according  to  the  result  arrived  at  by  the 
Master,- they  had  then  made  but  little  over  two  thousand 
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dollars  profit.  It  is  difficult  to  reconcile  this  with  the  admis- 
sion of  the  answer,  that  thej  had  made  large  profits.  It  is 
said,  in  the  report,  that  there  is  nothing  in  the  answer  to 
show  what  the  defendants  considered  large  profits.  This  may 
be  true ;  but  it  is  correct  to  assume  that  they  used  those  terms 
in  their*  ordinary  sense,  and,  although  they  are  not  words 
that  give  exact  information,  they  certainly  cannot  be  deemed 
to  have  no  meaning  at  all,  or  one  the  reverse  of  what  is 
ordinarily  understood  by  them.  Considering  the  time  over 
which  the  business  had  then  extended,  the  skill  and  care 
devoted  to  it,  and  the  capital  employed,  the  amount  of  profit 
found  by  the  Master  to  have  accrued,  at  the  time  this  answer 
was  filed,  was  not  only  not  large,  but  it  was,  on  the  other 
hand,  extremely  small — so  smaU,  that  it  hardly  merited  the 
term  profit  at  all.  It  is  difficult  to  resist  the  conclusion,  in 
view  of  all  the  circumstances,  that  the  defendants,  at  the  time 
this  answer  was  filed,  looked  upon  this  qul&tion  of  profit  and 
loss  in  a  different  light  from  that  in  which  it  is  presented  in 
the  report  now  before  us. 

(2.)  The  letters  of  the  defendants,  written  to  their  cus- 
tomers, by  the  defendant  "Winslow,  their  business  manager, 
touching  the  manufacture  of  these  spikes,  are  significant  evi- 
dence on  this  question  of  profit^and  loss.  They  are  not  the 
letters  of  an  imperfectly  informed  clerk,  or  other  subordinate, 
but  of  one  of  the  partners,  who  shows  throughout  a  perfect 
familiarity  with  the  whole  business.  We  give  some  extracts, 
which  show  their  tenor.  (Extracts  are  then  given  from  nine- 
teen letters,  extending,  in  date,  from  September  27th,  1846, 
to  July  19th,  1851,  one  being  written  in  1845,  one  in  1846, 
two  in  1847,  five  in  1848,  five  in  1849,  three  in  1850,  and  two 
in  1851.)  We  have  cited  thus  at  length  from  these  letters, 
because,  as  already  intimated,  we  think  they  throw  light  upon 
the  question  of  profit  and  loss  now  under  consideration: 
They  were  written,  in  the  ordinary  course  of  business,  by  one 
of  the  defendants,  who  was  thoroughly  conversant  with  all 
the  details  of  the  business  and  the  state  of  the  market,  both 
in  respect  to  the  raw  material  and  the  manu£Eietured  article. 

Vol.  VI.-22 
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These  letters  cover  nearly  the  whole  period  embraced  in 
this  accounting,  and  were  written  with  a  full  knowledge  of 
the  results  of  th^  business  from  year  to  year,  as  the  Mas- 
ter's report  finds,  "  that  accounts  of  the  different  departments 
of  the  defendants'  manufacturing  establishment  or  works, 
known  as  *  The  Albany  Iron  Works,'  have  been  closed  or 
made  up  periodically,  at  the  end  of  what  are  called  business 
years."  It  is  evident  from  these  letters,  that  this  business 
was  conducted,  from  the  very  start,  under  the  most  favorable 
auspices,  not  as  an  untried  experiment,  but  commencing  after 
many  years'  experience,  from  which  the  means  of  making  an 
accurate  forecast  must  have  been  derived,  and  was  carried  on 
on  a  large  scale,  with  the  best  machinery,  and  an  abundance 
of  the  best  material,  with  a  conceded  and  growing  reputation, 
with  a  large  market,  and  wealthy  corporations  for  customers, 
which  the  defendants  were  able  to  supply  often  at  a  day's 
notice,  and  with  an  increasing  demand  growing  out  of  tiie 
widely  acknowledged  superiority  of  the  article  furnished,  as 
compared  with  other  kinds  in  the  market.  .It  is  evident,  too, 
from  these  letters,  that,  while  the  defendants  ftimished  their 
customers  with  spikes  manufactured  from  superior  iron,  they 
foimd  their  account  in  so  doing,  and  charged  the  difference  in 
the  price  between  that  supplied  and  poorer  material ;  that 
they  obtained  a  "  living  profit,"  at  least,  "  a  small  profit,"  on 
the  business,  as  they  conducted  it ;  that  they  found  it  for 
their  interest,  as  well  as  the  interest  of  their  customers,  to 
furnish  the  best  article ;  and  that,  though  they  could  have 
supplied  one  of  poorer  quality  with  "  as  much  profit,"  yet  it 
would  have  been  at  the  expense  of  their  acquired  reputation, 
which  they  wisely  chose  not  to  forfeit.  It  is  feirly  inferable, 
also,  from  these  letters,  that  they  had  no  formidable,  at  least, 
no  successful,  rival  in  the  business ;  for,  these  letters  repeat- 
edly assert,  that  the  defendants  manufactured  the  best  article, 
that  experience  at  once  demonstrated  that  the  best  was  the 
cheapest,  and  that  all,  or  nearly  all,  their  orders  were  for  the 
best,  those  being  the  only  ones  their  customers  would  buy  or 
consent  to  use.    It  is  true,  indeed,  that,  in  one  letter,  the  de- 
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fendanfe  speak  of  being  pressed  by  the  rivalry  of  those  who 
manufacture  a  cheaper  and  pQorer  article,  yet,  in  the  same 
letter,  they  assert  emphatically,  that  they  cannot  use  the  best 
material  in  the  manufacture  of  their  spikes,  unless  consumers 
are  willing  to  pay  the  difference  between  its  cost  and  that  of 
the  poorer  iron.  Yet  they  continued  the  business,  and  used 
the  best  material,  and  were  eager  and  successAil  in  increasing 
the  sale  in  the  United  States,  down  to  the  last.  Throughout 
this  correspondence,  there  is  no  hint  by  the  defendants  that 
they  were  losing  money,  or  that  they  desired  to  abandon  or 
curtail  this  branch  of  their  business,  or  change  its  relative 
scale  of  prices,  though,  according  to  the  report  of  the  Master, 
the  more  they  made  and  sold,  even  during  the  last  three  years, 
after  the  trade  was  thoroughly  established,  the  heavier  were 
their  losses,  until  they  rose,  the  last  year,  to  over  $17,000,  on 
a  business  of  $138,000. 

(3.)  These  continued  and  increasing  losses  are  not  charged 
to  any  extraordinary  embarrassment  or  unforeseen  calamity. 
It  is  true  that  the  spike-factory  was  burned  during  this  pe- 
riod, but  that  was  during  the  fifth  business  year,  in  which 
their  entire  loss,  according  to  the  Master,  was  only  $1,428.61. 
There  was,  indeed,  a  reduction  in  the  prices  at  whidi  the  spikes 
were  sold,  after  the  second,  and  down  to  and  including  the 
seventh  business  year,  but  this  reduction  bears  none  of  the 
marks  of  a  struggle  to  win  customers  or  force  the  market  ob 
particular  occasions,  but  a  regular  lowering  of  rates,  to  make 
them  correspond  with  the  decline  in  the  iron  market,  marked 
by  intelligent  calculation  and  forecast,  free  from  the  pressure 
of  any  necessity,  so  far  as  we  can  see,  and  undisturbed  by  any 
sudden  irregularities,  or  great  fluctuations  in  the  prices  or 
demands  of  the  trade. 

But  the  result  arrived  at  by  the  Master  we  have  stated, 
and  the  question  of  its  correctness  is  raised  before  us  by  ex- 
ceptions taken  to  his  report  by  both  parties.  These  exceptions, 
•and  the  long  and  elaborate  argumei^  thereon,  refer  to  and 
open  the  immense  mass  of  evidence  from  which  the  Master 
deduced  his  results.  This  evidence  relates,  of  course,  almost 
wholly,  to  the  cost  of  manufacturing  these  spikes,  including 
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the  cost  of  the  raw  material.  The  sum  at  which  th#jr  were 
sold  was  easily  ascertained,  but,  to  fix  the  exact  amoimt  of 
expense  which  entered  into  the  cost  of  their  production,  was, 
upon  the  plian  on  which  this  reference  was  conducted,  (and, 
perhaps,  would  have  been  upon  anj  plan  that  could  hare  been 
adopted,)  a  work  of  immense  labor  and  diflSculty.  We  may 
say,  indeed,  that  it  was  impossible  to  fix  the  exact  amount  of 
that  expense,  as  many  of  the  elements  which  entered  into  it 
had  no  existence  in  precise  figures,  and  were  incapable  of 
being  reduced  to  certain  quantities.  They  were  entangled 
with  other  and  different  branches  of  the  defendants'  large 
business,  carried  on  in  the  same  establishment,  and  their  de- 
tails were  mingled  with  details  relating  to  the  cost  of  manu- 
facture of  a  variety  of  other  articles.  It  was,  therefore,  im- 
possible to  arrive  at  certainty,  and  a  result  was  reached  only 
through  estimates,  comparisons,  and  apportionment.  These 
remarks  apply  more  particularly  to  most  of  the  various  items 
of  cost  which  entered  into  the  manufacture  other  than  the 
-value  of  the  iron,  though  they  apply,  in  a  measure,  to  that 
also.  We  have  traced  and  examined  the  evidence  in  this  case 
in  detail,  and  now  proceed  to  state  our  conclusions.  We  can- 
not add  to  our  already  prolonged  labor  by  discussing  at  any 
great  length  these  details  which  we  have  examined,  and  shall 
dwell  only,  and  that  briefly,  on  those  parts  of  the  case 
wherein  we  think  the  conclusions  of  the  Master  must  be 
modified. 

The.  largest  item  in  the  cost  of  manufacture  is  embraced 
in  the  value  of  the  iron  or  spike-rods  out  of  which  the 
spikes  were  made.  This  item  constituted  over  four-fifths  of 
the  whole  expense,  as  will  be  seen  from  the  following  state* 
ment,  derived  from  the  results  set  forth  by  the  Master : 

In  the  first  half  year,  ending  April  4th,  1846,  the  defend- 
ants made  or  sold  109^;^  tons  of  hook-headed  spikes,  which 
cost  them,  according  to  the  report,  $10,056.93.  The  value  of 
the  iron  is  estimated  i^  $75-]^  per  ton,  being,  in  the  aggre- 
gate, for  the  109^^  tons,  $8,288.59. 

In  the  business  year  ending  April  3d,  1847,  270^  toiis> 
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costing  $24,Y503^.  The  value  of  the  iron  is  estimated  at 
$75^*^  per  ton,  amounting  to  $20,434. 

In  the  business  year  ending  April  1st,  1848,  694^5^^  tons, 
costing  $60,7683^.  Value  of  iron,  $72^^  per  ton,  amount- 
ing to  $50,486^. 

In  the  business  year  ending  March  31st,  1849, 1,067^^ 
tons,  costing  $88,800^^.    Value  of  iron,  $703^1^,  amounting 

to  $74,7943^^^^. 

In  the  business  year  ending  March  30th,  1850,  905^^ 

tons,  costing  $74,391-j^.    Value  of  iron,  $67^*^^  per  ton, 

amounting  to  $61,1303>,^. 

In  the  business  year  ending  May  3d,  1851,  2,083^^  tons, 
costing  $158,917^^.  Value  of  iron,  $64^^  per  ton,  amount- 
ing to  $134,1063Vir- 

In  the  business  year  ending  May  1st,  1852,  2,211-]'oV  ^onBy 
costing  $168,9403^.  Value  of  iron,  $60^^  per  ton,  amount- 
ing to  $133,291ti|;V- 

In  the  business  year  ending  April  2d,  1853,  2,05ftj^  tons, 

costing  $151,521-5^.  Value  of  iron,  $61^jftj-  per  ton,  amount- 
ing to  $127,26l3Vir.  ^ 
From  this  statemejit  it  will  be  seen  that  the  value  of  the 
iron  was  the  principal  source  of  expense  in  the  manufacture 
of  the  spikes.  Fixing  that  value,  therefore,  was  a  very  im- 
portant consideration,  and  a  variety  of  proof  was  gone  into,  to 
show  at  what  prices  it  should  enter  into  the  expense  account 
of  the  defendants.  The  propriety  of  this  will  at  once  appear, 
when  we  consider  that  this  value  was  to  be  settled  on  9,399^^ 
tons,  besides  the  51  tons  sold  after  the  2d  of  April,  1853,  and 
which  was  to  be  fixed  by  stipulation.  A  comparatively  small 
variation  in  the  price  of  this  large  amount  of  raw  material 
would  produce  a  decided  effect  on  the  general  result,  as  shown 
in  the  balance-sheet.  All,  or  nearly  all,  of  the  important  ev- 
idence before  us  on  this  point,  comes  from  the  defendants' 
witnesses.  In  the  early  stages  of  the  reference,  the  plaintiff 
offered  considerable  evidence,  which  they  claimed  was  perti- 
nent to  the  question,  which  was  received  under  objections 
reserved  by  the  Master,  but  subsequently  the  Master  rejected 
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it,  on  the  ground  that  it  related  to  a  different  kind  and  quality 
of  iron  from  that  which  the  defendants  actnally  used.  That 
evidence  is,  therefore,  not  before  ns  for  consideration.  The 
defendants  did  not  bnj  this  iron  in  the  form  of  spike-rods^ 
but  manufactured  the  ro'ds  themselves,  at  the  same  place 
where  they  made  the  spikes.  No  purchase  price  could,  there- 
fore, be  proved  as  the  measure  of  their  value.  Eesort  was  conse- 
quently had  to  the  sales  by  others  of  like  rods,  and  of  other  forms 
of  iron  of  similar  quality  in  New  York,  Pennsylvania,  Massa- 
chusetts, and  Connecticut,  and  to  such  sales  of  like  iron  as  the 
defendants  made  at  their  works.  Upon  this  evidence,  which 
we  wiU  refer  to  at  some  length  hereafter,  the  Master  made  an 
estimate  of  the  average  market  value  of  such  iron  as  the 
defendants  used  at  their  works,  during  each  of  the  years  for 
which  they  are  to  account.  On  this  point  the  report  says : 
^^  I  have,  therefore,  from  the  evidence  in  this  case,  made  an 
estimate  of  the  market  values  in  each  business  year,  of  a  ton 
of  such  spike-rods  as  the  defendants  did  use  in  manufi^^turing 
their  hook-headed  spikes,  except  that  the  defendants'  rods 
were  not  all  cropped.  And  the  schedule,  I,  hereto  Jknexed, 
and  forming  a  part  of  this,  my  report,  .contains  what  I  con- 
clude to  have  been  the  actual  market  values,  per  gross  ton,  of 
2,240  pounds,  of  such  spike-rods,  after  making  a*  very  liberal 
deduction  from  the  values  testified  to  by  the  witnesses,  on 
account  of  the  fag-ends  which  were  on  a  part  of  the  hook- 
headed  spike-rods  used  by  the  defendants.  In  the  same 
schedule,  I,  I  have  computed  the  amounts  of  those  estimated 
average  market  values,  in  each  business  year,  per  ton  of  2,000 
pounds.  Those  estimated  values,  I  conclude,  are  not  more 
than  the  real  market  values,  at  the  Albany  Iron  Works,  of 
the  spike-rods  used  there,  per  ton  of  2,000  pounds  of  rods,  in 
manufacturing  hook-headed  spikes,  made  with  the  use  of  the 
bending  lever,  in  the  same  business  years  respectively.  But, 
inasmuch  as  the  plaintiffs'  counsel  claimed  and  insisted  that  a 
deduction  ought  to  be  made  from  the  value,  at  the  Albany 
Iron  Works,  of  the  spike-rods  made  there  by  the  proprietors 
themselves,  and  not  purchased  by  them,  to  cover  the  risk  and 
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expensoB  of  marketing  such  rods  if  they  had  been  sold  by  the 
defendants,  I  have,  for  greater  caution,  concluded  to  make  a 
deduction  of  &vej>er  cent,  from  these  values,  per  ton  of  2,000 
pounds,  which  diminished  values  are  also  computed  and  en- 
tered in  said  schedule,  I."  The  report  also  finds,  that,  "  to 
make  a  ton  of  2,000  pounds  of  hook-headed  spikes,  of  the  sizes, 
on  an  average,  which  were  made,  would  require  about  2,150 
pounds  of  such  spike-rods  as  were  used  for  that  purpose,  in 
the  several  business  years,  at  the  Albany  Iron  Works,  and 
that,  in  making  a  ton  of  2,000  pounds  of  such  spikes,  the 
scrap  would  be  about  130  pounds,  and  the  wastage,  in  addi- 
tion to  the  scrap,  about  20  pounds." 

The  Master  finds  the  values  of  the  iron  used  to  make  a  ton 
of  hook-headed  spikes,  of  2,000  pounds,  during  the  respective 
years  embraced  in  the  accounting,  as  follows : 

1st  (I)  year,  $75.55  5th        year,  $67.51 

2d  "        75.56  6th  "        64.36 

3d  "        72.66  7th  «        60,28 

4th  "        70.08  8th  "        61.88 

The^lues  were  arrived  at  by  estimating,  from  the  evi- 
dence, the  value  of  the  iron,  in  gross  tons  of  2,240  pounds ; 
then  finding  the  value  in  nett  tons  of  2,000  pounds ;  from  {he 
last  deducting  five  per  cent, ;  then  finding  the  value  of  2,150 
pounds,  thus  reduced ;  and  from  that,  deducting  the  value  of 
130  pounds  of  scrap.  The  wastage,  20  poxmds,  of  course,  dis- 
appears. For  example,  the  first  (half)  year^  the  iron  is 
estimated : 

Per  gross  ton,  at $85.00 

Per  nett  ton,  at 75.89 

After  deducting  5  ^jer  c^n.^ 72.10 

2,150  pounds  of  rods,  at  $72.10  per  2,000  pounds      77.50 
Deduct  for  130  pounds  of  scrap,  at  1^  cent  per  pound    1.95 


$75.55 
For  the  remaining  years,  the  calculations  were  made  in 
the  same  way,  and  the  iron,  per  gross  ton,  was  estimated  as 
follows : 
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2d   year,  $85.00 

6th  year,  $72.50 

3d      «        82.00 

7th     "        69.00 

4th     «        79.00 

8th     «        70.00 

5th     "        76.00 

We  now  proceed  to  examine  the  evidence  upon  which  the 
estimated  values  of  iron  per  gross  ton  were  founded,  confin- 
ing ourselves  to  that  offered  hj  the  defendants.  The  wit- 
nesses were  manufacturers  of  iron,  and  were  called  to  prove 
the  prices  at  which  they  sold  iron  of  a  similar  quality  to  that 
which  the  defendants  put  into  the  spikes  in  question.  We 
will  give  the  prices  at  which  they  sold  from  year  to  year,  with 
the  estimated  prices  allowed  by  the  report  to  the  defendants 
for  the  spike-rods  of  the  latter,  ar^nging  the  prices  of  each 
witness,  and  the  prices  allowed  by  the  Master  in  parallel 
columns.     These  prices  refer  to  gross  tons  of  2,240  pounds. 

Philip  Ripley  was  a  manufacturer  of  iron  at  Windsor 
Locks,  Connecticut,  and  made  iron  of  a  similar  quality  to  that 
used  by  the  defendants.  He  sold,  during  the  period  of  this 
accounting,  less  than  500  nett  tons,  and  his  sales  are  given  in 
parcels,  about  200  in  number.  Whether  this  is  tpl  precise 
number  of  lots  into  which  his  sales  were  divided  does  not 
cei;tainly  appear,  but,  from  his  testimony,  we  infer  that  the 
quantities  given  were  taken  from  his  books,  and  were  copies 
of  the  entries  made  from  time  to  time.  The  quantities  vary 
from  a  few  hundred  to  several  thousand  pounds  each,  and 
were  sold  to  various  customers.  There  was  a  variety  of  sizes, 
some  ten  or  a  dozen,  of  various  shapes,  square,  round,  flat,  &c. 
Some  of  it  was  iq  the  form  of  spike-rods,  and  some  in  other 
shapes.  There  is  a  very  considerable  variation  in  prices, 
even  in  sales  apparently  made  at  aboutr  the  same  time.  He 
gave  his  prices  as  follows  : 


Allowed 

by  Master. 

l8t  (J)  year, 

$90    to 

$100 

$85 

2d          " 

80    to 

100 

85 

3d          « 

77i  to 

90 

82 

4th        « 

75    to 

80 

79 

5th        « 

75    to 

80 

76 
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eth 

year, 

$65  to   $70 

$72^ 

7th 

<( 

66  to    70 

69 

8th 

(( 

no  sales  given, 

70 

Philip  D.  Borden  was  a  large  manufacturer  of  iron  at  Fall 
Biver,  Massachusetts.  He  does  not,  like  Kiplej,  give  the 
details  of  his  sales.  The  iron  was  sold  at  Fall  Jliver,  Provi- 
dence, Boston,  and  "Sew  York,  as  well  as  to  customers  through 
correspondence.  This  witness  does  not  give  the  prices  for 
the  precise  years  into  which  the  time  is  divided  by  the  Master, 
but  gives  it  according  to  the  calendar  years.  Se  also  gives 
average,  instead  of  exact  prices.  His  estimates  appear  to  be 
confined  to  round  and  square  rods  of  various  sizes,  ranging 
from  f  to  f  in  diameter.  In  what  quantities  the^^  were  sold 
does  tfot  appear.    His  average  prices  are  as  follows : 

,  Allowed  by  Master. 

From  Oct.  Ist,  1845,  to  Jan.  1st, 

From  Jan.  1st,  1846,  to  Jan.  1st, 

From  Jan.  1st,  1847,  to  Jan.  Ist, 

From  Jan.  1st,  1848,  to  Jan.  1st, 

From  Jan.  1st,  1849,  to  Jan.  1st, 

From  Jan.  1st,  1850,  to  July  1st, 

From  July  1st,  1850,  to  Jan.  1st, 

From  Jan.  1st,  1851,  to  Jan.  1st, 

From  Jan.  Ist,  1852,  to  Jaiv  1st, 
Of  course,  if  the  Master  had  adjusted  his  division  of  time 
exactly  as  the  witness  did,  he  might  have  made  some  slight 
variations  in  hi0  yearly  price,  though  the  general  result  would 
have  been  substantially  the  same. 

Isaac  Bortelot  was  an  iron  manufacturer  in  Beading,  Penn- 
sylvania. He  appears  to  have  sold  his  iron  generally  to  the  trade. 
In  what  quantities  he  sold  at  a  single  time,  or  to  a  single  cus- 
tomer, does  not  appear.  This  firm  manufactured  from  1,500 
to  2,000  tons  annually,  but  this  included  the  heavier  kinds, 
which  were  made  from  pig  iron  puddled.  The  lighter  kinds, 
such  as  spike-rods,  were,  as  a  general  thing,  made  from 
wrought  iron  scraps,  like  the  defendants'.  The  proportion  of 
iron  made  from  the  puddled  pig,  and  that  from  wrought  irod 


,1846, 

$90 

$86 

,  1847, 

85 

86 

,  1848, 

85 

82 

,1849, 

80 

79 

,  1860, 

80 

76 

;,  1850, 

75 

72J 

,,  1851, 

70 

721- 

,  1852, 

70 

69 

,  1863, 

66 

70 
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scrape,  does  not  appear.  The  priceg  given  by  this  witness  are 
eBtimates  of  about  what  the  average  would  be,  made  ^^  in  his 
head/'  after  looking  at  his  books,  and  are  as  follows : 

Allowed  by  Master. 
1st  (^)  year,  $85  $86 


2d 

t( 

82^ 

85 

3d 

« 

80 

82 

4th 

« 

75 

79 

5th 

a 

75 

76 

6th 

<( 

72J 

72J 

7th 

(( 

70 

69 

8th 

(( 

82^ 

70 

ram  B. . 

Ciiurala 

nd,  an  iron  mann&ctnrer  at . 

Ceese 

New  York^  made  and  sold  to  the  trade  and  customers  gener- 
ally, and  manufactured  nails.  He  gives  the  pricesxof  ^ound 
and  square  rods  made  of  materials  like  the  defendants',  for  a 
portion  of  the  years  in  question,  as  follows : 

1st        year.  Allowed  by  Master. 

2d  " 

3d  (J)  year,  $90  $82 

4th         " 


85 

79 

85 

76 

82 

72J 

80 

69 

80 

70 

5th 

6th 

7th 

8th 

It  should  be  remarked  that  this  witness  gives  "about "  the 
average  prices. 

John  Mitchell,  an  iron  master  at  NorwicI^,  Connecticut. 
He  made  iron  of  the  same  quality  as  the  defendants',  and  sold 
to  the  trade  and  customers  generally,  and  gives  about  the 
average  prices  as  follows : 


Allowed 

by  Master. 

Ist  (J)  year, 

$85 

$85 

2d           " 

85 

85 

3d           « 

85 

82 

4th          « 

82} 

79 

5th          « 

72i 

76 

MARCH,  1869.  847 


The  Troy  Iron  and  Nail  Factory  v.  Coming. 


6th      year,  $70  $72J 

7th         "  68f  69 

8th         "  ^  73  70 

Nathan  Eowland,  an  iron  manufacturer  in  Philadelphia, 
made  from  500  to  600  tons  j?ar  wanum^  of  the  same  quality  as 
the  defendants',  of  which  300  to  400  tons  were  made  into 
round  and  square  rods,  of  not  more  than  f  ths  of  an  inch  in 
diameter.  He  sold  generally  in  the  market,  and  to  ordinary 
customers,  at  the  following  prices  : 

Ist        year.  Allowed  by  Master. 

2d  « 

3d  "  $75  $82 

4th         "  75  79 

5th         "  70  76 

6th         "  70  72i 

7th         "  75  69 

8th         «  70  70 

The  witness  gives  about  the  average  prices,  and  not  the 
details  of  his  sales. 

There  is  some  other  evidence  of  the  same  general  character, 
but  we  have  given  the  most  important,  and  that  which  shows 
the  state  of  the  general  market  in  various  places,  as  evinced 
by  the  sales  of  iron  manufacturers  under  the  ordinary  circum- 
stances whidi  characterized  the  trade.  In  addition  to  this,  it 
should  be  stated,  that  the  defendants  proved  their  sales  of 
iron  of  a  similar  quality  to  that  which  they  put  into  these 
spikes.  These  sales  cover  the  period  of  accounting.  They 
represent  the  sales  in  spike-rods,  horse-shoe  iron,  hame  iron, 
hoop  iron,  hoops,  and  beer  hoops,  and  include,  in  round  num- 
bers, about  ;f  ,000  nett  tons,  about  200  of  which  were  spike- 
rods.  The  figures  apparently  represent  a  variety  of  separate 
sales,  amounting  to  several  hundred  in  number.  The  prices 
range  higher  than  the  average  of  sales  by  other  manufacturers. 
The  quantities  varied  from  50  pounds  to  6,000  pounds.  Dur- 
ing the  first  half  business  year,  the  prices  ranged  from  $89.60 
to  $112,  per  gross  ton  of  2,240  pounds  ;  the  second,  the  price 
was  $89.60 ;  the  third,  from  $89.60  to  $134.40 ;  the  fourth. 
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(89.60 ;  the  fifth,  from  $75  to  $90 ;  the  sixth,  from  $89  to 
$89.60 ;  the  seyenth,  from  $80  to  $85 ;  and  the  eighth,  from 
$80  to  $84.  The  evidence  of  Artemas  Hammond,  the  spike- 
leaker  and  the  purchaser  of  spike-rods,  we  will  refer  to 
hereafter. 

It  is  evident,  from  an  inspection  of  the  report  in  the  light 
of  this  evidence,  that  the  Master  struck  a  fair  average  of  the 
prices  of  the  sales  of  the  manufacturers  of  iron  of  the  same 
quality  as  that  used  by  the  defendants ;  and,  after  making  an 
allowance  for  the  fag-ends  which  were  on  a  portion  of  the 
defendants'  rods,  in  excess  of  .those  found  on  the  rods  of 
others,  made  this  average  the  price  at  which  the  defendants' 
rods  are  charged  in  their  expense  account,  in  the  first  instance. 
This  estimated  price  per  gross  ton  of  2,240  pounds,  forms  the 
basis  of  the  iron  account,  modified  only  by  reducing  the 
amount  to  nett  tons,  deducting  from  these  &veper  centy  then 
taking  2,150  pounds  to  make  2,000  pounds  of  spikes,  and  al- 
lowing, of  that,  130  pounds  for  scrap,  and  20  pounds  for 
wastage.  The  prices  of  the  rods,  per  gross  tons,  and  per  nett 
tons,  of  spikes,  will  appear  as  follows : 


Pergroutoa 

Per  ton  of  Bfdkei. 

l8t  (i)  year, 

$85 

$76.65 

2d           « 

85 

76.55 

3d          " 

82 

72.65 

4th         " 

19 

70.08 

6th         « 

76 

67.51 

6th         « 

72J 

64.86 

7th         « 

69 

60.28 

8th         « 

70 

61.88 

These  were  assumed  as  the  market  prices  during  the  re- 
spective years,  at  the  defendants'  works,  and  they  represent  a 
pretty  fair  average  of  the  prices  in  other  places,  as  shown  by 
the  sales  proved  by  the  different  manufacturers  who  testified 
on  the  reference.  No  reduction  was  made  on  the  nine  thou- 
sand four  hundred  tons  of  raw  material  manufactured  by  the 
defendants,  and  by  them  turned  into  hook-headed  spikes,  by 
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the  use  of  the  plaintiffs'  patented  machine,  except  the  item 
for  fag-ends,  and  the  item  of  &yeper  cent  The  propriety  of 
allowing  for  the  fag-ends  which  were  on  the  defendants'  rods, 
and  not  on  those  proved  to  have  been  sold  by  others,  is  ob- 
vious. How  mnch  was  allowed  does  not  appear,  bnt  the 
Master  states  that  it  was  liberal.  The  five  per  cent,  allowed 
was  "  to  cover  the  risk  and  expenses  of  marketing  snch  rods, 
if  they  had  been  sold  by  the  defendants."  The  propriety  of 
this  allowance  is  eqnally  obvions,  in  view  of  the  fact  that  the 
defendants  are  allowed,  in  their  expense  account,  for  the  risk 
and  expense  of  marketing  the  spikes.  Thus,  it  will  be  seen 
that,  under  this  theory,  the  defendants,  as  iron  manufacturers, 
sell  9,400  tons  of  spike-rods,  to  themselves  as  spike-makers, 
under  what  is  equivalent  to  a  single  contract,  with  a  regular 
and  continuous  delivery,  at  the  same  prices  at  which  the  same 
article  was  sold  to  different  purchasers,  in  different  local- 
ities, in  quantities  varying  from  a  few  hundred  pounds  to 
thirty  tons.  This  is  said  to  be  equitable,  on  the  ground  that 
they  oughj:  to  be  allowed  the  market  prices  for  their  rods,  and 
that  such  prices,  therefore,  form  proper  charges .  in  their  ex- 
pense account.  Moreover,  the  defendants  allege,  that  the 
prices  from  which  the  Master  has  struck  his  averages,  were 
the  wholesale,  and  not  the  retail,  prices,  and  therefore  furnish 
the  only  true  guide  on  this  subject.  These,  and  other*  con- 
siderations, have  been  urged  by  tiie  defendants'  counsel,  in  an 
elaborate  and  exhaustive  argument,  to  which  we  have  not  been 
inattentive. 

AAer  a  careful  consideration  of  this  question  of  the  prices 
at  which  the  rods  should  enter  into  the  expense  accoimt  of 
the  defendants,  we  are  satisfied,  in  view  of  the  whole  evi- 
dence bearing  upon  it,  that  the  conclusions  of  the  Master 
thereon  should  be  modified.  As  has  been  stated,  the  rods 
were  made  by  the  defendants,  and  by  them  wrought  into 
spikes  by  the  use  of  the  plaintiffs'  patented  machine.  A  large 
and  ready  market  was  thus  furnished  to  the  defendants  for 
their  iron,  within  the  very  precincts  of  their  rolling-mills, 
under  circumstances  which,  as  we  have  said,  were  equivalent 
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to  a  single  and  continuous  contract  for  9,400  tons  of  spike- 
rods.  These  rods  were  manufactured  under  the  most  feror- 
able  auspices,  were  of  very  few  sizes,  of  one  shape,  and 
dropped  from  the  rolls  into  this  ready  market,  and  were  at 
once  absorbed  by  a  single  customer.  For  the  purposes  of 
this  case,  we  may  properly  consider  the  defendants,  in  this 
position,  as  iron  manufacturers,  selling  their  rods  to  them- 
selves as  spike-makers,  and  inquire  what  would  have  been  the 
price  at  which  they  would  readily  have  sold  these  rods,  in 
such  quantity,  to  any  other  spike-maker,  supposing  that  the 
defendants  had  not  been  in  the  latter  business.  Now,  no 
such  sale  has  been  proved  in  the  general  market.  None 
probably  could  have  been  proved,  which  would  have  em- 
braced any  thing  like  the  same  quantity,  to  a  single  purchaser. 
The  sales  that  have  been  proved  were  in  comparatively  small 
quantities,  to  single  purchasers,  and,  though  stated  to  be  at 
wholesale  prices,  yet,  in  view  of  the  comparative  smallness  of 
the  individual  sales,  and  the  number  of  customers,  tiiese 
transactions,  as  contrasted  with  the  immense  quantity  of  one 
kind  of  iroA  which  the  defendants  transferred  from  one  de- 
partment of  their  business  to  another,  were  more  of  the 
character  of  a  retail,  than  a  wholesale  business.  The  quantity 
of  merchandise  of  a  single  size,  form,  and  quality,  to  be  de- 
liver^ under  a  single  contract,  all  other  things  being  equal, 
inevitably  affects  the  price,  up  to  a  certain  point.  No  law  of 
trade  is  more  regular  in  its  operation  than  this.  The  reasons 
upon  which  it  is  founded  are  obvious.  The  manufacturer 
who  thus  deals,  on  a  large  scale,  with  a  single  transaction  and 
a  single  customer,  can  and  does  produce  and  sell  cheaper  than 
when  his  business  is  split  up  into  a  multitude  of  smaller 
transactions.  He  forecasts  the  future,  and  buys  his  raw  mate- 
rial, and  works  it  up  under  circumstances  which  he  can  con^ 
trol,  and  proceeds  with  greater  certainty,  uniformity,  and 
economy. 

We,  therefore,  think,  that  the  circumstances  under  which 
the  defendants  transferred  this  large  quantity  of  rods  from 
their  rolling-mills  to  these  spike-machinee,  i^ould  be  con- 
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Bidered,  in  arriying  at  the  prices  at  which  they  shonld  be 
chai^ged  in  the  expense  account.  If  it  is  still  insisted  that 
these  circumstances  cannot  be  properly  allowed  to  influence 
our  decision,  and  that  the  ^^  market  price  "  at  the  defendants' 
works  is,  after  all,  the  only  true  guide,  it  may  be  replied,  that 
the  evidence  does  not  justify  us  in  assuming  that  there  was  a 
market  price  there,  or  any  where  else,  for  any  such  quantity 
of  rods  as  the  defendants  consumed.  There  was  no  other 
9uch  market  as  these  spike-machines  furnished  to  the  defend* 
ants'  rolling-mills.  We  are,  therefore,  satisfied,  that  we  ought 
not  to  ignore  the  condition  of  things  under  which  the  defend- 
ants, as  iron-miners,  furnished  themselves,  as  spike-makers, 
with  these  rods.  On  the  contrary,  we  are  constrained  to  think 
that  it  is  a  proper  subject  for  our  consideration,  and  that  its 
natural  and  legitimate  effect  should  be  allowed  to  operate  in 
the  reduction  of  the  prices  at  which  these  rods  are  diarged 
by  the  Master  in  the  defendants'  expense  account.  We  have 
carefully  considered  the  extent  of  that  reduction,  and,  after 
weighing  the  whole  matter,  are  satisfied  that  it  should  be  at 
the  rate  of  four  dollars  and  a  half  per  ton  of  rods  used  to 
make  a  ton  of  spikes  of  2,000  pounds  weight.  This  we 
regard,  in  view  of  the  whole  evidence  germane  to  the  point, 
as  allowing  a  fiur  price  for  the  rods.  In  coming  to  this  result, 
we  have  not  overlooked  the  testimony  of  the  defendants' 
witness,  Hammond,  so  earnestly  pressed  upon  our  attention 
by  the  plaintiffs'  counsel,  but  we  have  not  attached  any  very 
great  importance  to  it.  It  is  true  that  he  states  that,  for 
three  of  the  years  covered  by  the  periods  of  accounting,  the 
firm  of  Adams  &  Hammond,  of  which  he  was  a  member, 
made  about  200  tons  of  spikes  per  annum.  They  received  all 
their  rods  from  the  Plymouth  Iron  (Dompany,  and  they  were 
of  the  same  quality  of  wrought  iron  scrap  rods  as  those  used 
by  the  defendants.  They  were  received  under  a  single  con- 
tract, and  at  a  price  $5.60  per  ton  less,  on  the  average,  than 
the  Master  has  allowed  the  defendants  for  their  rods  during 
the  same  years.  Still,  this  was  comparatively  a  limited  trans- 
action, the  whole  circumstances  connected  with  which  may 
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not  be  before  ns,  and  the  witness  who  testified  to  it  did  not 
seem  to  have  a  very  clear  idea  of  the  iron  market  at  the  time 
to  which  his  testimony  referred.  He  thought  that  the  market 
•  price  of  iron  advanced  some  in  the  latter  part  of  1845,  and 
continued  to  advance  for  two  or  three  years  afterward ;  but  in 
this  he  was  mistaken.  As  the  whole  evidence  shows,  iron  did 
not  rise,  but  continued  steadily  to  decline,  during  nearly  the 
entire  period  covered  by  the  accounting,  and  down  to  the 
last  year,  when  there  appears  to  have  been  a  slight  reaction. 
Still,  as  we  hav^  already  remarked,  we  do  not  attach  any 
very  great  importance  to  the  facts  testified  to  by  this  wit- 
ness, though,  as  far  as  they  go,  they  tend  to  show  that  the 
prices  allowed  by  the  Master  for  the  defendants'  rods  for  the 
first  three  years  is  too  high,  and  that  our  reduction  is  none 
too  much. 

This  question,  touching  the  value  or  price  at  which  the 
spike-rods  are  allowed  by  the  Master,  and  included  in  the 
expense  account  of  the  defendants,  was  raised  and  presented 
by  the  plaintiffs'  sixth  exception  to  the  report  of  the  Master. 
This  exception  is,  therefore,  sustained  to  the  extent  and  upon 
the  principles  we  have  set  forth.  All  the  other  points  raised 
by  this  exception  are  overruled. 

The  plaintiffs'  twenty-third  exception  raises  several  ques- 
tions, touching  the  allowance,  made  by  the  Master,  for  the 
'^  use  of  water-power,  buildings,  lands,  machinery,  and  tools, 
for  spike-factory  purposes."  The  only  remarks  we  have  to 
make  upon  this  exception,  which  includes  a  variety  of  objec- 
tions, stated  in  detail,  will  relate,  first,  to  the  principle  of 
allowing  any  thing  at  all  for  the  use  of  the  property ;  and, 
second,  to  the  amount  actually  allowed  by  the  Master.  This 
property  we  may  call,  for  convenience,  the  fixed  capital  used 
by  the  defendants  in  the  business  of  manufacturing  these 
spikes.  We  use  this  term,  to  distinguish  it  from  what  is 
called,  in  another  part  of  the  case,  the  floating  capital.  The 
material  points  involved  in  this  aspect  of  the  case,  will  ap- 
pear more  clearly,  by  citing  the  language  of  the  report.  The 
Master  says :  ^^  A  part  of  the  expenses  of  manufacturing  the 
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hook-headed  spikes,  made  with  the  use  of  the  bending  lever, 
by  the  proprietors  of  the  Albany  Iron  Works,  was  the  value 
of  the  occupation  and  use  of  the  real  estate,  buildings,  water- 
power,  dams,  bulk-heads,  water-whe'els,  and  other  fixtures  and 
machinery,  machines,  and  tools,  exclusively  employed  by  the 
spike-factory  department,  in  the  manufacture  and  storage  of 
its  productions,  etc.,  and  of  the  materials  used  by  its  mason, 
carpenter,  blacksmith,  etc.,  from  time  to  time.  Schedule  O,^ 
hereto  annexed,  and  forming  a  part  of  this,  my  report,  con- 
tains an  estimate,  which  I  have  made,  from  the  testimony,  of 
the  average  values,  in  the  last  half  of  the  business  year  end- 
ing the  4th  of  April,  1846,  and  in  each  of  the  seven  succeed- 
ing business  years,  of  the  water-power,  the  spike-factory 
building,  the  spike-factory  store  house,  and  of  the  dam,  bulk- 
head, water-wheel,  and  propelling  machinery,  and  of  the  ma- 
chinery and  tools  in  the  spike-factory.  From  these  estimated 
values,  which  I  believe  to  have  been  about  the  true  values  of 
this  part  of  the  spike-factory  property,  from  time  to  time, 
according  to  the  weight  of  the  testimony,  I  have,  for  greater 
caution,  and  because  I  believed  it  would  not  alter  the  result 
of  this  reference,  deducted  ten  per  centP  The  report  then 
proceeds  to  allow  eight  per  cent,  per  a/ivnu7n  on  the  estimated 
value  of  this  part  of  the  spike-factory  property,  and  to  allow 
such  a  proportion  of  the  amount  as  was  properly  chargeable 
to  the  hook-headed  spikes,  leaving  the  balance  out,  as  belong- 
ing to  the  other  articles  manufactured  in  the  spike-factory. 
He  allows  for  the 

1st  (i)  year,  $171.14 

2d          "  432.75 

3d          "  672.67 

4th         "  947.74 

5th         "  1,116.04 

6th         "  1,994.08 

7th         "  2,074.11 

8th         "  1,697.96 

The  total  amount  of  these  items  is        -        -      $9,006.49. 
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The  plaintiffs  contend,  that  this  is  in  the  nature  of  rent, 
for  the  use  of  premises  which  the  defendants  had  already 
erected  for  their  other  business,  and,  that,  therefore,  it  should 
not  be  allowed  as  an  item  in  their  expense  accoimt.  But  we 
do  not  see  how  the  true  amount  of  profit  derived  from  the 
use  of  the  machines  is  to  be  determined,  without  deductings 
from  the  value  of  the  articles  made,  all  the  elements  of  cost 
in  their  production.  The  use  of  shop  room  and  tools  is  a 
necessary  ingredient  in  the  expense  of  manufacturing  most 
articles,  and  we  see  no  reason  why  it  must  not  be  estimated 
and  allowed  as  part  of  the  expense  account.  The  case  of 
Goodyear  v.  The  Providence  Svhber  Cb.,  is  cited  by  the 
plaintifib,  in  support  of  their  objection  to  this  allowance. 
But,  as  that  case  is  not  reported,  and  the  decision  was  oral, 
we  are  not  in  possession  of  the  reasons  by  which  it  was  sup- 
ported. On  the  whole,  we  think,  the  allowance  of  the  items 
embraced  in  this  exception  was  correct,  on  principle.  We  have 
examined  the  evidence  upon  which  the  amount  allowed  by 
the  Master  rests,  and,  although  the  final  results  at  which  he 
arrived  were  reached  by  estimates  and  apportionments,  we 
cannot  say  that  he  has  en*ed  in  these,  or  that  the  evidence  fails 
to  support  them.  As  we  have  abeady  stated,  in  another  part  of 
this  opinion,  certainty,  in  fixing  many  of  the  items  of  the 
defendants'  expense  account,  was  impossible ;  but  we  think 
the  amount  allowed  by  the  Master,  under  this  head,  was 
no  more  than  reasonable.  This  exception  is,  therefore,  over- 
ruled. 

The  plaintiffs,  by  their  twenty-fourth  exception,  object  to 
the  allowance  made  by  the  Master  for  the  use  of  what  is 
called  floating  capital.  The  total  amount  allowed  by  the 
Master,  under  this  head,  was  $7,692.94.  We  regard  the  prin- 
ciple upon  which  this  allowance  was  made  as  correct,  and, 
after  examining  the  evidence,  we  approve  of  the  amount  al- 
lowed. 

There  are  over  fifty  remaining  exceptions  to  the  conclu- 
sions of  the  Master,  on  the  one  side  and  on  the  other,  which 
have  been  discussed  at  great  length  by  counsel.     Of  these 
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exceptions,  the  evidence  bearing  on  them,  and  the  argmnentB 
presented,  we  have  made  a  prolonged  and  laborious  examina- 
tion. We  have  endeavored  to  sift,  analyze,  and  classify  the 
evidence  bearing  upon  each  point  raised,  and,  on  the  whole, 
have  conclnded  to  overrule  them  all.  But  we  cannot  under- 
take to  go  into  the  reasons  that  have  led  us  to  this  result,  as 
we  could  not  do  so  without  extending  this  opinion  over  hun- 
dreds of  pages.  This  evidence  relates  to  innumerable  details, 
the  discussion  of  which  could  not  be  compressed  into  the  com- 
pass of  an  ordinary  volume.  We,  therefore,  content  ourselves 
by  stating  the  result  at  which  we  have  arrived,  touching  these 
remaining  exceptions. 

Reducing  the  price  of  the  spike-rods,  as  we  have  already 
indicated,  and  leaving  the  rest  of  the  report  to  stand,  we  find 
that  the  amount  of  profits  made  by  the  defendants,  in  the  use 
of  the  plaintiffs'  patent  described  in  the  bill,  between  the  15th 
of  October,  1845,  and  the  31st  of  March,  1849,  after  deducting 
the  losses  that  subsequently  accrued,  is  $8,475.09.  The 
plaintiffs  are,  therefore,  entitled  to  recover  this  sum,  with 
interest  at  the  rate  of  seven  j^er  cent,  per  a/wn/wm^  from  the 
last-named  date  to  the  entry  of  the  final  decree  in  this 
cause. 

As,  upon  the  facts  reported  by  the  Master,  and  not  ex- 
cepted to  by  either  party,  Mr.  Homer  is  to  be  deemed  a 
member  of  the  firm,  and,  therefore,  a  codefendant,  down  to 
March  31st,  1819,  after  which  no  profits  were  made,  his  with- 
drawal from  the  firm  does  not  require  to  be  noticed  in  the 
decree. 

The  rule  touching  the  time  from  which  interest  is  to  be 
computed,  which  we  have  adopted,  is  liberal  toward  the  de- 
fendants, and  we  have,  therefore,  taken  no  account  of  the 
trifling  loss  on  the  fifty-one  tons  of  spikes  made  by  the  de- 
fendants, the  adjustment  of  which  was  provided  for  by  stipu- 
lation. Subject  to  the  modification  in  the  price  of  the  rods, 
which  we  have  indicated,  let  the  report  of  the  Master,  in  this 
case,  be  confirmed,  and  a  decree  be  entered  for  the  plaintiff9, 
for  the  sum  of  $8,475.09,  with  interest  from  March  31st,  1849, 
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to  the  date  of  the  decree,  together  with  costs  to  be  taxed. 
The  clerk  of  this  Court  is  directed  to  compute  the  interest, 
and  include  the  same,  on  the  entry  of  the  decree. 


Cornelius  M.  Merberole  and  James  L.  Libby 
The  Union  Paper  Collar  Company.    In  Equity. 

In  order  to  giye  to  this  Court  jurlBdiction  of  an  original  suit  on  the  ground  of 
parties,  it  most  be  a  suit  between  a  citizen  of  the  State  of  New  York  and  a 
citizen  of  another  State ;  and  the  necessary  averments  of  citizenship,  to  con- 
fer jurisdiction,  must  appear  on  the  &ce  of  the  bill. 

This  Court  has  no  authority  to  entestaln  a  suit  to  declare  a  patent  void,  except 
in  the  cases  provided  for  by  the  16th  section  of  the  Act  of  July  4th,  1886,  (5 
U.  S.  Stat,  at  Large,  123,)  and  the  10th  section  of  the  Act  of  March  8d,  1889, 
{Id.,  364.) 

Where  a  biU  in  equity  was  filed  in  this  Court  to  restrain  the  defendant  from 
suing  the  plaintiff  on  a  license  under  a  patent,  to  recoyer  tariffs  thereunder, 
and  to  have  it  decreed  that  the  consideration  for  the  license  had  failed,  be- 
cause the  patent  was  yoid  for  want  of  novelty,  and  to  have  the  license  can- 
celed: Held,  That  the  rights  of  the  defendant,  by  virtue  of  the  license,  arose 
out  of  the  license,  and  not  out  of  or  under  the  patent,  or  the  law  under  which 
it  was  granted,  so  as  to  give  to  this  Court  jurisdiction  of  such  bill,  under  the  17th 
section  of  the  Act  of  July  4th,  18S6. 

A  State  Court  has  jurisdiction  to  decree  a  license  under  a  patent  to  be  void,  and 
the  fact  that,  in  the  investigation,  that  Court  will  be  obliged  to  inquire  collat- 
erally, into  the  novelty  and  validity  of  the  patent  as  a  consideration  for  the 
license,  cannot  deprive  the  State  Court  of  jurisdiction,  or  confer  it  on  this 
Court. 

A  direct  suit  to  repeal  a  patent  cannot  be  brought  in  a  State  Court 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  March  27th,  1869.) 

This  was  a  bill  in  equity,  to  which  a  demurrer  was  inter- 
posed by  the  defendants.  The  plaintiffs  were  described,  in 
the  bill,  as  "  citizens  of  the  United  States,"  but  they  were  not 
averred  to  be  citizens  of  any  State  of  the  United  States. 
The  defendants  were  described  as  "  The  Union  Paper  Collar 
Company,  claiming  to  be  a  corporation  created  under  the  laws 
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of  the  State  of  New  York,  and  having  its  office  and  principal 
place  of  business  in  the  Southern  District  of  New  York." 
The  plaintiffs  were  manufacturers  of  paper  collars.  On  the 
9th  of  January,  1868,  they  became  the  assignees,  by  an*afisign- 
ment  in  writing,  of  a  license  in  writing,  granted  by  the  de- 
fendants, on  the  11th  of  May,  1866,  to  the  Norwich  Paper 
Collar  Company,  to  make  and  sell  collars,  cuffs,  and  bosoms 
of  paper,  or  of  cloth  and  paper,  according  to  any  or  all  of 
nine  several  letters  patent,  granted  by  the  United  States,  and 
set  forth  in  the  license,  on  the  payment  to  the  licensors  of  cer- 
tain specified  current  tariffs.  The  assignment  of  the  license 
to  the  plaintiffs  was  made  with  the  consent  of  the  defendants, 
and  on  the  assumption,  by  the  plaintiffs,  of  the  covenants  of 
the  license  as  to  the  payment  of  tariffs,  and  otherwise.  The 
bill  averred,  that  the  plainti&  purchased  the  license  on  the 
strength  of  representations,  previously  made  to  them  by  the 
defendants,  that  the  patents  were  valid,  and  that  the  plaint- 
iffi,  if  they  purchased  the  license,  would  be  allowed  to  make 
and  sell  four  millions  of  paper  collars,  without  paying  there- 
for. It  also  averred,  that  the  patents  were,  all  of  them,  in- 
valid, for  want  of  novelty ;  that  the  consideration  for  the  pur- 
chase of  the  license  by  the  plaintiffs  was  void;  that  the 
plaintiffs  had  paid  some  tariffs  under  the  license ;  and  that 
the  defendants  were  now  claiming  tariffs,  under  the  license, 
from  the  plaintiffs,  on  such  four  millions  of  collars.  The 
prayer  of  the  bill  was,  (1.)  That,  during  the  pendency  of  the 
suit,  the  defendants  might  be  enjoined  from  commencing  any 
suit  at  law  upon  the  license,  to  recover  from  the  plaintiffs  the 
tariffs  reserved  therein  upon  the  collars  manufactured  by 
the  plaintiffs,  and  from  alienating  the  license ;  (2.)  That  this 
Court  would  decree  all  of  the  patents  void  for  want  of  nov- 
elty, and  that  thereby  the  consideration  for  the  license  had 
entirely  failed ;  (3.)  That  the  defendants  might  be  decreed  to 
cancel  the  license,  and  the  agreement  made  by  the  plaintiffs 
in  the  assignment  of  it  to  them,  and  to  return  the  amount  of 
tariffs  paid  by  the  plaintiffs. 

The  demurrer  was  interposed  on  the  ground  that  it  did 
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not  appear,  from  the  bill,  that  this  Court  had  jurisdiction  of 
the  subject-matter  of  the  suit,  or  of  the  parties  thereto,  or  to 
grant  the  relief  therein  prayed  for. 

Clarence  A.  Seward^  for  the  plaintiffs. 

Oeorge  Gifford^  for  the  defendants. 

Blatohford,  J.  In  order  to  give  to  this  Court  jurisdiction 
of  this  suit  on  the  ground  of  parties,  it  must  be  a  suit  between 
a  citizen  of  the  State  of  Kew  York  and  a  citizen  of  another 
State.  {Act  of  September  Mth,  1789,  §  11,  1  U.  S.  Stat,  at 
Zarge,  78.)  The  necessary  averments  of  citizenship,  to  con- 
fer jurisdiction,  must  appear  on  the  face  of  the  bill.  This 
bill  is  defective  in  that  respect.  The  plaintiffi  are  not  aver- 
red to  be  citizens  of  any  State,  but  only  citizens  of  the  United 
States.  It  should  appear,  affirmatively,  that  they  are  not  citi- 
zens of  the  same  SiAte  with  the  defendants. 

The  other  ground  of  jurisdiction  invoked  is,  that  of  the 
subject-matter  of  the  suit.  In  that  respect,  the  bill  is  founded 
wholly  on  the  alleged  invalidity  of  the  patents ;  for,  if  this 
Court  has  not  jurisdiction,  growing  out  of  the  subject-matter, 
to  decree  the  patents  to  be  void,  it  has  none  to  enjoin  the 
defendants  from  suing  on  the  license  under  the  patents,  or  to 
decree  that  the  consideration  for  the  license  has  fiuled,  or  to 
decree  the  canceling  of  the  license  or  the  agreement,  or  to 
decree  a  return  of  paid  tariffs. 

The  only  authority  conferred  on  this  Court,  by  any 
statute  of  the  United  States,  to  adjudge  any  letters  patent  to 
be  void,  is  that  given  by  the  16th  section  of  the  Act  of  July 
4th,  1836,  (5  U.  S.  Stat,  at  La/rge^  123,)  as  extended  by  the 
10th  section  of  the  Act  of  March  3d,  1839,  {Id.,  354.)  Such 
authority  extends,  by  those  provisions,  no  further  than  to  a 
case  of  two  interfering  patents,  and  to  a  case  where  the  grant- 
ing of  a  patent  is  refused  by  the  Commissioner  of  Patents,  or 
by  the  Chief  Justice  of  the  District  of  Columbia,  on  appeal. 
The  jurisdiction  of  this  Court  fails,  therefore,  in  this  case,  as 
respects  the  subject-matter,  so  far  as  regards  the  conferring 
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OB  it  of  any  special  authority  to  declare  the  patents  in  ques- 
tion void. 

It  is  urged,  however,  on  the  part  of  the  plaintiffs,  that  the 
17th  section  of  the  Act  of  July  4th,  1836,  confer8.upon  this  Court 
jurisdictioli  to  declare  these  patents  void.  That  section  pro- 
vides, that  '^  all  actions,  suits,  controversies,  and  cases  arising 
under  any  law  of  the  United  States,  granting  or  confirming  to 
inventors  the  exclusive  right  to  their  inventions  or  discoveries, 
shall  be  originally  cognizable,  as  well  in  equity  as  at  law,  by 
the  Circuit  Courts  of  the  United  States."  It  is  claimed  that 
this  suit  is  one  arising  under  the  laws  of  the  United  States 
wlUch  grant  to  the  patentees  named  in  the  patents  in  question 
the  exclusive  right  to  the  inventions  covered  thereby. 

So  &r  as  regards  the  right  of  the  defendants  to  sue  the 
plaintiffs  upon  the  license,  to  recover  from  the  plaintiffs  the 
tariffs  reserved  therein,  and  the  right  of  the  defendants  to 
alienate  their  interest  under  the  license,  and  their  right  to 
hold  in  force,  as  against  the  plaintiffs,  the  license  and  the 
agreement  made  by  the  plaintiff9  in  the  assignment  of  the 
license  to  them,  and  the  right  of  the  defendants  to  retain  the 
amount  of  tariffs  paid  by  the  plaintiffs,  it  needs  no  argument 
to  show  that  those  rights  arise,  all  of  them,  out  of  and  under 
the  license  and  the  agreement  and  the  transactions  thereunder, 
and  not,  in  any  proper  or  legal  sense,  out  of  or  under  the 
patents  or  the  law  under  which  they  were  granted ;  and  that 
this  suit,  so  far  as  it  seeks  to  impair  or  destroy  those  rights, 
has  the  same  origin  and  basis.  It  is  well  settled  that  such  a 
subject  matter  does  not  confer  on  this  Court  jurisdiction  of  a 
suit.  (  WUsan  v.  Sandford,  10  Sawardj  99  /  Oood/yea/r  v.  The 
TTmon  India  Bvilber  Com^cmy^  4  Blatchf.  C.  C,  J?.,  63.) 
Whether  the  suit  be  one  by  a  licensor,  to  enforcg  the  ♦cove- 
nants contained  in  a  license  granted  under  a  patent,  as  in  the 
cases  just  cited,  or  be,  like  the  present  suit,  one  by  a  licensee, 
to  destroy  and  annul  a  license  and  its  covenants,  it  is 
equally  impossible  to  find,  in  the  subject-matter,  any  basis  for 
the  jurisdiction  of  this  Court.  So  far  as  the  suit  is  based  on 
any  alleged  false  representations  made  by  the  defendants,  it 
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arises  out  of  a  fraud  committed  by  the  defendants,  and  not 
under  any  Act  of  Congress. 

If  the  license  and  the  agreement  of  the  plaintiffs  are  void 
because  the  patents  are  void,  the  fact  that  the  plaintiffs  must 
show  that  the  patents  are  void,  in  order  to  get  rid  of  the 
license  and  the  agreement,  does  not  make  the  case  one  arising 
under  the  Patent  Act,  so  as  to  give  to  this  Court  jurisdiction 
of  it.  A  State  Court  has  jurisdiction  to  decree  the  license 
and  agreement  to  be  void  and  inoperative  for  firaud,  or  any 
other  adequate  reason ;  and  the  fact  that,  in  the  investigation,, 
the  State  Court  will  be  obliged  to  inquire  whether  there  was 
any  thing  new  in  the  patents  which  could  operate  as  a  con- 
sideration for  the  license  and  the  agreement,  cannot  deprive  the 
State  Court  of  jurisdiction  or  confer  it  on  this  Court.  It  is 
true,  that  a  State  Court  cannot  take  cognizance  of  a  suit 
brought  for  the  infiringement  of  a  patent,  nor  of  a  direct  suit 
brought  to  decree  a  patent  to  be' void.  But,  as  is  well  said 
by  Chief  Justice  Williams,  in  Rich  v.  Atwater^  (16  Corm.^ 
409,  414:)  "That  the  validity  of  jpatent  rights  is  a  subject 
peculiarly  within  the  jurisdiction  of  the  Courts  of  the  United 
States,  is  true.  But,  it  is  equally  true,  that,  when  they  come 
in  question  collaterally,  their  validity  miist  become  a  subject 
of  inquiry  in  the  State  Courts.  Thus,  in  a  suit  upon  a  not^ 
if  it  is  claimed  that  the  note  was  given  for  a  patent  right,  and 
the  patent  is  invaUd,  and  so  there  was  no  consideration  for 
the  note,  the  State  Courts  constantly  exercise  jurisdiction." 
In  Mich  V.  Atwater^  the  plaintiff  owned  a  patent  for  a  ma- 
chine, which  the  defendant  was  infringing.  The  defendant, 
by  a  covenant,  agreed  not  to  use  the  infringing  machine  any 
longer,  but,  nevertheless,  went  on  using  it,  and  the  plaintiff 
brought  a  ^uit  founded  on  the  agreement,  for  an  account  and 
an  injunction.  The  defendant  offered  to  prove  that  the  pat- 
ent was  invalid  for  want  of  novelty.  The  plaintiff  objected 
to  the  evidence,  and  took  the  point  before  the  full  Gourty 
which  held  that  the  evidence  was  admissible.  In  Cross  v. 
Huntlyy  (13  Wendell^  385,)  the  suit  was  brought  on  a  note 
given  on  the  sale  of  a  patent  for  a  machine.    In  defence,  it 
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was  proved  that  the  machine  was  not  new,  and  that  the  speci- 
fication of  the  patent  was  so  defective  as  to  avoid  the  patent. 
Mr.  Justice  Nelson,  in  deKvering  the  opinion  of  the  Conrt, 
says :  '^  It  is  insisted  by  the  defendant  below,  that  the  patent 
is  void,  on  the  grounds,  (1.)  That  the  machine,  for  the  making 
and  vending  of  which  the  patent  was  grafted,  is  not  a  new 
invention ;  and  (2.)  K  new  in  part,  the  patent  is  void,  inas- 
much as  it  is  for  the  whole  machine,  and  not  for  the  improve- 
ment. If  either  of  these  positions  were  sustained  by  the 
proof,  the  defendant  was  entitled  to  judgment  in  the  Court 
below,  as,  in  such  case,  a  failure  of  the  consideration  of  the 
note  was  shown.  From  the  evidence,  there  cannot  be  a  doubt 
but  that  the  patent,  in  both  respects,  is  defective  and  void. 
*  *  *  The  patent  being  void,  nothing  passed  to  the  plaint- 
iff in  error,  and  the  note  was  given  without  consideration." 
The  case  of  JETead  v.  Stevens^  (19  Wendell^  411,)  was  one  of 
the  same  character.  It  can  make  no  difference  whether  the 
payee  of  the  note,  or  the  licensor  in  the  license,  brings  {he 
suit,  to  enforce  the  note  or  the  license,  or  whether  the  suit  is 
brought  by  the  maker  of  the  note,  or  the  licensee  in  the 
license,  to  cancel  the  instrument.  The  State  Court  has  juris- 
diction, in  either  case,  to  inquire  collaterally  into  the  validity 
of  a  patent. 

It  is  true,  that  a  State  Court  cannot  entertain  jurisdiction 
of  a  direct  suit  to  repeal  a  patent.  Every  citizen  has,  ab- 
stractly, the  same  interest  with  every  other  citizen,  that  a  void 
patent  shall  not  be  in  existence.  Yet  such  interest  is  not 
sufficient  to  warrant  the  maintenance  of  a  suit  to  repeal  a  pat- 
ent. Such  a  suit  cannot  be  brought  in  a  State  Court.  If  not 
embraced  within  the  16th  section  of  the  Act  of  1836,  and  the 
10th  section  of  the  Act  of  1839,  it  is  not  within  the  jurisdic- 
tion of  this  Court.  For,  it  cannot  be  contended  that  every 
citizen  has  a  right  to  bring  a  suit  in  the  Circuit  Court  of  the 
District  where  the  proper  defendant  may  be  found,  to  rqpeal 
a  patent,  for  the  reason  that  such  suit  is  a  suit  arising  under  a 
law  of  the  United  States.  If  such  right  existed  under  the 
17th  section  of  the  Act  of  1836,  the  provisions  of  the  16th 
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section  would  be  useless.  The  two  sections  must  be  con- 
strued together,  and  the  conferring  of  authority,  by  the  16th 
section,  to  declare  a  patent  void  in  certain  specified  cases, 
must  be  regarded  as  intended  not  to  confer  such  authority  in 
any  other  cases. 

The  bill  must  be  dismissed,  with  costs. 


James  Fise:,  Jr. 

vs. 

The  Union  Pacific  Railroad  Company  and  othees. 

In  E<iuiTY. 

Where  a  Court  of  the  United  States  has  no  jarisdiction  of  a  case,  it  has  no  power 
to  make  any  order  in  it  except  to  dismiss  it  for  want  of  jarisdiction. 

Th?  12th  secdon  of  the  Judiciary  Act  of  September  24th,  1789,  (1  U.  8,  Stat,  at 
Large,  79,)  and  the  Act  of  July  27tb,  1866,  (14  Id.,  806,)  and  the  Act  of  March 
2d,  1867,  (Id.f  568,)  are  statutes  where  the  right  to  remove  a  case  from  a  State 
Court  into  a  Court  of  the  United  States  is  made  to  depend  upon  dtizenahip  or 
alienage. 

The  Act  of  March  2d,  1833,  (4  U.  S.  Stat,  at  Large,  632,  638,)  and  the  Act  of 
March  3d,  1868,  (12  Id.,  765,  756,)  and  the  Act  of  July  27th,  1868,  (15  Id., 
226,  227,)  are  statutes  where  the  right  so  to  remove  a  case  is  made  to  depend 
upon  subject-matter. 

The  Act  of  July  27th,  1868,  is  constitutional. 

Under  the  Act  of  March  2d,  1833,  and  the  Act  of  March  3d,  1863,  and  the  Act 
of  July  27th,  1868,  the  entire  suit  is  removed  if  any  part  of  it  is  removed. 

The  2d  section  of  the  Act  of  July  27th,  1868,  construed,  as  to  what  suits  are  re- 
movable under  it,  and  at  whose  instance,  and  what  is  the  mode  of  removal. 

The  right  to  remove  a  cause,  under  all  the  Acts  of  Congress  providing  for  re- 
movals, is  a  right  conferred  directly  by  the  Act  of  Congress,  and  is  not  de- 
pendent upon  the  volition,  or  action,  or  non-action,  of  a  State  Court. 

No  mandamus  from  a  Court  of  the  United  States  to  a  State  Court  is  necessary,  to 
enforce  affirmative  action  by  a  State  Court,  to  allow  a  cause  to  be  removed,  in 
an  ordinary  case  of  the  removal  of  a  cause  before  judgment ;  and,  therefore,  a 
Court  of  the  United  States  has  no  jurisdiction  to  issue  such  mandamus. 

Under  the  Act  of  Jidy  27th,  1868,  a  petition  for  removal  must  be  regarded  as 
being  filed  in  the  State  Court  when  it  is  presented  to  that  Court  with  the 
proper  surety ;  and,  when  the  proper  petition  is  so  presented,  with  the  proper 
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forety,  bo  that  that  Court  acts  upon  the  matter  judicially,  in  any  way  what- 
ever, whether  that  Court  accepts  the  surety  or  not,  unless  it  puts  its  refusal 
upon  some  valid  defect  in  the'  petition,  or  some  insufficiency  in  the  surety,  it 
loses  jurisdiction  of  the  cause  eo  imtanii. 

Where,  in  a  petition  for  removal  under  the  Act  of  July  27th,  1868,  the  defend- 
ants petitioning  comply  with  the  Act,  by  setting  out  that  they  have  a  defence 
in  the  suit,  arising  under  the  Constitution  of  the  United  States  and  the  laws 
of  the  United  States,  that  averment  roust^  in  the  Court  of  the  United  States, 
be  accepted  as  true,  until  it  is  disposed  of  on  the  trial  of  the  case. 

Where  a  suit  is  removed  into  this  Court,  under  the  Act  of  July  27th,  1868,  as 
respects  all  the  parties  to  it^  and  all  the  subjectmatter  involved  in  it,  all  fur- 
ther proceedings  in  it  in  the  State  Court  are  void;  and,  although  the  State 
Court  may  be  proceeding  ftirther  in  it  at  the  instance  of  a  party  to  it,  it  is  not 
necessary  to  the  exercise  of  the  jurisdiction  of  this  Court,  that  it  should  make 
an  order  staying  all  proceedings  in  the  suit^  by  such  party,  in  the  State  Court, 
and,  therefore,  such  order  will  not  be  made. 

This  Court  will  not  stay  prcceedings  in  a  State  Court  which  are  null  and  void ; 
and  it  is  forbidden  by  the  6th  section  of  the  Act  of  March  2d,  1798,  (1  U.  S. 
Stat  at'Large,  884,  886,)  to  stay  valid  proceedings  in  a  State  Court 

(Before  Blatcbfobd,  J.,  Southern  District  of  New  York,  April  6th,  1869.) 

This  pase  came  before  the  Court  on  a  motion,  on  the  part 
of  the  defendants,  to  stay  all  proceedings  on  the  part  of  the 
plaintiff,  as  against  any  and  all  of  the  defendants,  in  the  Su- 
preme Court  of  the  State  of  New  York. 

Ed/urm  TT.  Stoughton  and  Damd  Dudley  Fields  for  the 
plaintiff. 

Sam/uel  J,  TUden^  Charles  Tracy ^  and  Clarence  A.  Sew- 
a/rd,  for  the  defendants. 

Blatchfobd,  J.  This  suit  was  originally  instituted  in 
the  Supreme  Court  of  the  State  of  New  York,  by  the  plain- 
tiff, Fisk,  against  the  Union  Pacific  Bailroad  Company,  a  cor- 
poration organized  under  a  law  of  the  United  States,  and  not 
a  banking  corporation,  and  twenty-three  other  defendants.  It 
is  alleged  that  four  other  defendants  have  since  been  brought 
in,  by  proceedings  in  the  State  Court.  The  motion  now  made 
is  founded  on  the  idea  that  the  suit  is  one  now  pending  in 
this  Court,  in  which  the  plaintiff  who  commenced  the  suit  in 
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the  State  Court  is  plaintiff,  and  all  the  defendants  who  have 
been  made  defendants  in  it,  in  the  State  Court,  are  defend- 
ants. The  suit  was  not  commenced  in  this  Court  by  the  ser- 
vice of  process  of  any  kind ;  but  jurisdiction  over  it,  if  ac- 
quired at  all  by  this  Court,  has  been  acquired  by  a  process  of 
removal,  exercised  under  an  Act  of  Congress,  passed  on  the 
27th  of  July,  1868,  (15  U.  S.  Stat,  at  Zarge,  226,  227.)  So 
ISbu*  as  I  am  aware,  this  is  the  first  case  which  has  been  brought 
up  in  any  Court  of  the  United  States,  or  in  any  State  Court, 
under  this  statute.  In  some  respects,  this  statute  differs  from 
all  other  statutes  on  the  subject  of  the  removal  of  cases  into 
the  Courts  of  the  United  States,  and  in  some  respects  it  is 
similar  to  them. 

The  first  question  that  arises  for  consideration  upon  the 
motion  is,  whether  this  case  is  in  this  Court — ^whether  this 
Court  has  jurisdiction  of  the  case.  This  question  necessarily 
arises,  and  must  be  decided  at  the  outset ;  because,  if  this 
Court  has  no  jurisdiction  of  the  case,  it  has  no  power  to  en- 
tertain the  motion  that  is  made,  no  power  to  make  any  order 
either  granting  or  denying  the  motion,  and  no  power  to  make 
any  order  whatever  in  the  case,  except  to  dismiss  it  for  want 
of  jurisdiction.  {The  Mayor  v.  Cooper ^  6  Wailaeey  247,  250.) 
The  order  that  is  now  asked  for  is  not  an  order  outside  of  the 
case,  but  an  order  in  the  case.  I  proceed,  therefore,  to  con- 
sider whether  this  Court  has  jurisdiction  of  the  case.  The 
question  of  jurisdiction  was  argued  very  fully,  on  the  motion, 
by  the  counsel  for  the  respective  parties.  The  grounds  urged 
by  the  counsel  for  the  plaintiff,  against  the  jurisdiction  of  the 
Court,  were,  (1.)  That  the  whole  suit  is  not  in  this  Court ; 
(2.)  That  no  part  of  the  suit  is  in  this  Court ;  (3.)  That,  under 
the  Act  of  1868,  a  suit  cannot  be  removed  into  this  Court,  ex- 
cept on  the  petition  of  all  of  the  defendants  in  it ;  (4.)  That 
the  suit,  to  be  removable,  under  the  Act  of  1868,  must  be 
brought  for  a  liability  of  the  Union  Pacific  Railroad  Com- 
pany, and  also  for  a  liability  of  all  the  other  defendants,  as 
members  of  such  Company;  (5.)  That  the  petition  for  re- 
moval presented  to  the  State  Court  was  not  properly  verified 
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bj  oath,  by  any  defendant ;  (6.)  That  the  suit  was  not  brought 
in  the  State  Court  for  any  liability,  or  alleged  liability,  of  said 
Company. 

As  was  well  observed  by  one  of  the  counsel  for  the  de- 
fendants, the  cases  of  removal  of  suits  from  the  State  Courts 
to  the  Courts  of  the  United  States,  provided  for  by  Acts  of 
Congress  since  the  institution  of  the  Government,  arrange 
themselves  naturally,  and  according  to  the  provisions  of  the 
statutes,  into  two  classes.  One  class  is,  where  the  right  of 
removal  is  given  by  reason  of  the  condition  of  citizenship  or 
alienage  in  a  party ;  and  the  other  class  is,  where  the  right  is 
conferred  by  reason  of  a  subject-matter  involved  in  the  suit. 
The  12fli  section  of  the  Judiciary  Act  of  September  24th, 
1789,  (1  U.  iS.  Stat,  at  Zarge,  79,)  and  the  Act  of  July  27th, 
1866,  (14  Id.,  306,)  and  the  Act  of  March  2d,  1867,  {Id.,  558,) 
are  statutes  where  the  right  of  removal  is  made  to  depend 
upon  citizenship  or  alienage.  The  Act  of  March  2d,  1883, 
(4  J7.  S.  Stat,  at  Large,  632,  633,)  for  the  removal  of  suits  or 
prosecutions  brought  on  account  of  acts  done,  or  authority 
claimed,  under  the  revenue  laws  of  the  United  States,  and 
the  Act  of  March  3d,  1868,  (12  Id.,  755,  756,)  passed  during 
the  late  rebellion,  for  the  removal  of  suits  or  prosecutions  for 
acts  done,  or  omitted  to  be  done,  during  the  rebellion,  by  vir- 
tue of  authority  derived  from  the  President  of  the  United 
States,  or  any  Act  of  Congress,  and  the  Act  now  in  question, 
passed  July  27th,  1868,  are  statutes  where  the  right  of  re- 
moval is  made  to  depend  upon  subject-matter.  The  authority 
conferred  upon  Congress  to  pass  such  statutes  as  these  three 
of  1833, 1863,  and  1868,  for  the  removal  of  causes  where  the 
jurisdiction  depends  upon  the  subject-matter,  is  conferred  by 
the  second  section  of  the  third  Article  of  the  Constitution  of 
the  United  States,  which  provides,  that  the  judicial  power  of 
the  United  States  ^'  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  imder  their  author- 
ity." That  provision  has  been  expounded  by  the  Supreme 
Court  of  the  United  States,  in  some  memorable  cases,  and 
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r^DM^^  tti/^  A/^  of  Congreas,  incorpoTStiiig  the  Buak  ^rf"  the 
\UitUA  Htat^y  conferred  upon  it  the  e^McitT  to  sae  in  any 
iArt:uii  Omri  r/f  the  United  States;  and  the  qoestion  arose 
ftfT  'ledMion,  whether  the  cUose  whidi  aothorixed  the  Bank 
Up  ums  in  the  Ferleral  Coorts  was  constitutional,  under  the  jaro- 
vini/m  of  the  Omstitution  to  which  I  have  referred.  The 
iknk  hfl'l  c^/rne  into  tlie  Federal  Court  in  Ohio,  by  ▼iitne  of 
that  chuMs  in  itM  Act  of  incorporation,  and  brought  a  soit  in 
imuliy  a^in^t  certain  individuals,  praying  relief.  The  relief 
WHM  ^ant4'/l,  and  the  defendants  appealed  to  the  Supreme 
(Joiirt.  The  opinion  of  that  Court  was  delivered  by  Chief 
JuMtJr^e  Mamliall  The  question,  as  stated  by  him,  {page  819,) 
wan,  wtiothor  the  suit  was  a  case  arising  under  a  law  of  the 
Iffiltod  HtatOH.  The  objection  made  against  the  jurisdiction 
uf  tlH5  Fodoral  (/onrt  was,  that  several  questions  might  arise 
In  tlin  (jaNo  which  (loi>end6d  on  the  general  principles  of  law, 
and  n(it  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
JiiMtino  nays :  '^  If  this  were  sufficient  to  withdraw  a  case  from 
the  jtiriN<liotion  of  the  Federal  Courts,  almost  ev^ry  case, 
althotixh  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject 
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of  vital  importance  to  the  Government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed   to  mean 
ahnost  nothing.     There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.    The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
ease ;  and,  if  their  existence  be  sufficient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Gk>vemment 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."    He 
also  says,  {page  821:)   "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."    And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases 'from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.     Such  power  of  removal  has  sometimes  been  re- 
ferred {Mo/rtin  v.  Hunter^ %  Lessee^  1  Wheaton^  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  ground  that,  as  the  suit 
Ja  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.    In  k  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Denniatoun  v.  Draper^  (5 
Blatchf.  C.  C.  jff.,  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  d^er  a  case  removed  into  it  from  the  State  Court,  as 
"  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."    But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  quasi  original  by  way  of  re- 
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rests  upon  a  solid  and  secnre  foundation,  with  well-defined 
and  well-nnderstood  boundaries,  making  it  perfectly  clear  and 
distinct  how  far  the  authority  of  Congress  to  confer  this  juris- 
diction upon  the  proper  Courts  of  the  United  States  extends. 
In  view  of  those  decisions,  there  can  be  no  doubt  whatever, 
that  it  was  within  the  constitutional  power  of  Congress  to 
pass  this  Act  of  the  27th  of  July,  1868.  It  in  no  respect  dif- 
fers, in  principle  or  character,  in  its  scope,  object  and  purpose, 
or  in  the  basis  on  which  it  rests,  from  the  Act  of  1833  and 
the  Act  of  1863,  {The  Mayor  v.  Cooper,  6  WaUaoe,  347,  254;) 
and,  for  the  purpose  of  expressing  distinctly  the  views  that 
this  Court  entertains  on  this  subject,  I  shall  proceed  to  state 
those  views  at  some  considerable  length. 

The  case  which  settles  the  principle  to  which  I  have  re- 
ferred, authoritatively  and  distinctly,  is  the  case  of  Oshom  v- 
The  Bank  of  the  United  Statee,  (9  Wheaton,  733.)  In  that 
case,  the  Act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  conferred  upon  it  the  capacity  to  sue  in  any 
Circuit  Court  of  the  United  States ;  and  the  question  arose 
for  decision,  whether  the  clause  which  authorized  the  Bank 
to  sue  in  the  Federal  Courts  was  constitutional,  under  the  pro- 
vision of  the  Constitution  to  which  I  have  referred.  The 
Bank  had  come  into  the  Federal  Court  in  Ohio,  by  virtue  of 
that  clause  in  its  Act  of  incorporation,  and  brought  a  suit  in 
equity  against  certain  individuals,  praying  relief.  The  relief 
was  granted,  and  the  defendants  appealed  to  the  Supreme 
Court.  The  opinion  of  that  Court  was  delivered  by  Chief 
Justice  Marshall.  The  question,  as  stated  by  him,  {page  819,) 
was,  whether  the  suit  was  a  case  arising  under  a  law  of  the 
United  States.  The  objection  made  against  the  jurisdiction 
of  the  Federal  Court  was,  that  several  questions  might  arise 
in  the  case  which  depended  on  the  general  principles  of  law, 
and  not  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
Justice  says :  "  If  this  were  sufficient  to  withdraw  a  case  from 
the  jurisdiction  of  the  Federal  Courts,  almost  ev^ry  case, 
although  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject 
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of  vital  importance  to  the  Government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed   to  mean 
almost  nothing.     There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.     The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
case ;  and,  if  their  existence  be  sufficient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive aa  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Government 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."    He 
also  says,  {page  821:)  "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."    And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases  "from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.     Such  power  of  removal  has  sometimes  been  re- 
ferred {MwrUn  v.  Sunter^a  Lessee^  1  WJieaton^  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  ground  that,  as  the  suit 
J&  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.    In  &  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Dennistoun  v.  Draper^  (5 
Blotch/.  C.  C.  R,<,  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  d^er  a  case  removed  into  it  from  the  State  Court,  as 
"  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."    But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  quasi  original  by  way  of  re- 
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rests  upon  a  solid  and  secnre  fonndation,  with  well-defined 
and  well-nnderstood  boundaries,  making  it  perfectly  clear  and 
distinct  how  far  the  authority  of  Congress  to  confer  this  juris- 
diction upon  the  proper  Oourts  of  the  United  States  extends. 
In  view  of  those  decisions,  there  can  be  no  doubt  whatever, 
that  it  was  within  the  constitutional  power  of  Congress  to 
pass  this  Act  of  the  27th  of  July,  1868.  It  in  no  respect  dif- 
fers, in  principle  or  character,  in  its  scope,  object  and  purpose, 
or  in  the  basis  on  which  it  rests,  from  the  Act  of  1833  and 
the  Act  of  1863,  (The  Ma/yor  v.  Cooper,  6  Wallace,  247,  254 ;)  • 
and,  for  the  purpose  of  expressing  distinctly  the  views  that 
this  Court  entertains  on  this  subject,  I  shall  proceed  to  state 
those  views  at  some  considerable  length. 

The  case  which  settles  the  principle  to  which  I  have  re- 
ferred, authoritatively  and  distinctly,  is  the  case  of  Odbom  v- 
The  Bamk  of  the  United  States,  (9  Wheaton,  733.)  In  that 
case,  the  Act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  conferred  upon  it  the  capacity  to  sue  in  any 
Circuit  Court  of  the  United  States ;  and  the  question  arose 
for  decision,  whether  the  clause  which  authorized  the  Bank 
to  sue  in  the  Federal  Courts  was  constitutional,  under  the  pro- 
vision of  the  Constitution  to  which  I  have  referred.  The 
Bank  had  come  into  the  Federal  Court  in  Ohio,  by  virtue  of 
that  clause  in  its  Act  of  incorporation,  and  brought  a  suit  in 
equity  against  certain  individuals,  praying  relief.  The  relief 
was  granted,  and  the  defendants  appealed  to  the  Supreme 
Court.  The  opinion  of  that  Court  was  delivered  by  Chief 
Justice  Marshall.  The  question,  as  stated  by  him,  {pa^e  819,) 
was,  whether  the  suit  was  a  case  arising  under  a  law  of  the 
United  States.  The  objection  made  against  the  jurisdiction 
of  the  Federal  Court  was,  that  several  questions  might  arise 
in  the  case  which  depended  on  the  general  principles  of  law, 
and  not  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
Justice  says :  '^  If  this  were  sufficient  to  withdraw  a  case  from 
the  jurisdiction  of  the  Federal  Courts,  almost  ev^ry  case, 
although  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject  *^^      / 
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of  vital  importance  to  the  Government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  constraed  to  mean 
almost  nothing.  There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.  The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
case ;  and,  if  their  existence  be  sufficient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Gk>vemment 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."  He 
also  says,  (jxiffe  821:)  "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."  And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases  "from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.  Such  power  of  removal  has  sometimes  been  re- 
ferred {Ma/rtin  v.  Hunter^ %  Lessee^  1  Wheatauy  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  ground  that,  as  the  suit 
Ja  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.  In  &  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Denni«taun  v.  Druper^  (5 
BiMchf.  C.  C.  R.J  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  d^er  a  case  removed  into  it  from  the  State  Court,  as 
"  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."  But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  quasi  original  by  way  of  re- 
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rests  upon  a  solid  and  secnre  foundation,  with  well-defined 
and  well-understood  boundaries,  making  it  perfectly  clear  and 
distinct  how  far  the  authority  of  Oongress  to  confer  this  juris- 
diction upon  the  proper  Courts  of  the  United  States  extends. 
In  view  of  those  decisions,  there  can  be  no  doubt  whatever, 
that  it  was  within  the  constitutional  power  of  Congress  to 
pass  this  Act  of  the  27th  of  July,  1868.  It  in  no  respect  dif- 
fers, in  principle  or  character,  in  its  scope,  object  and  purpose, 
or  in  the  basis  on  which  it  rests,  from  the  Act  of  1833  and 
the  Act  of  1863,  {The  Ma/yor  v.  Cooper,  6  Wallace,  247,  254;) 
and,  for  the  purpose  of  expressing  distinctly  the  views  that 
this  Court  entertains  on  this  subject,  I  shall  proceed  to  state 
those  views  at  some  considerable  length. 

The  case  which  settles  the  principle  to  which  I  have  re- 
ferred, authoritatively  and  distinctly,  is  the  case  of  Oabom  v. 
The  Ba/nk  of  the  United  States,  (9  Wheaton,  733.)  In  that 
case,  the  Act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  conferred  upon  it  the  capacity  to  sue  in  any 
Circuit  Court  of  the  United  States ;  and  the  question  arose 
for  decision,  whether  the  clause  which  authorized  the  Bank 
to  sue  in  the  Federal  Courts  was  constitutional,  under  the  pro- 
vision of  the  Constitution  to  which  I  have  referred.  The 
Bank  had  come  into  the  Federal  Court  in  Ohio,  by  virtue  of 
that  clause  in  its  Act  of  incorporation,  and  brought  a  suit  in 
equity  against  certain  individuals,  praying  relief.  The  relief 
was  granted,  and  the  defendants  appealed  to  the  Supreme 
Court.  The  opinion  of  that  Court  was  delivered  by  Chief 
Justice  Marshall.  The  question,  as  stated  by  him,  {pa^e  819,) 
was,  whether  the  suit  was  a  case  arising  under  a  law  of  the 
United  States.  The  objection  made  against  the  jurisdiction 
of  the  Federal  Court  was,  that  several  questions  might  arise 
in  the  case  which  depended  on  the  general  principles  of  law, 
and  not  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
Justice  says :  "  If  this  were  sufficient  to  withdraw  a  case  from 
the  jurisdiction  of  the  Federal  Courts,  almost  ev^ry  case, 
although  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject 
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of  vital  importanoe  to  the  Government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed   to  mean 
ahnost  nothing.     There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.     The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  aa  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
ease ;  and,  if  their  existence  be  sufficient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Gk>vemment 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."    He 
also  says,  (page  821:)  "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."    And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases 'from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.     Such  power  of  removal  has  sonietimes  been  re- 
ferred {Ma/rtin  v.  Hunter^ %  Lessee^  1  WJteatonj  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  groand  that,  as  the  suit 
Ja  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.    In  &  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Denni«taun  v.  Druper^  (5 
Blatchf.  C.  C.  H.j  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  d^er  a  case  removed  into  it  from  the  State  Court,  as 
"  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."    But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  quasi  original  by  way  of  re- 
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rests  upon  a  solid  and  secnre  fonndatioii,  with  well-defined 
and  well-nnderstood  boundaries,  making  it  perfectly  dear  and 
distinct  how  far  the  authority  of  Congress  to  confer  this  juris- 
diction upon  the  proper  Oourts  of  the  United  States  extends. 
In  view  of  those  decisions,  there  can  be  no  doubt  whatever, 
that  it  was  within  the  constitutional  power  of  Congress  to 
pass  this  Act  of  the  27th  of  July,  1868.  It  in  no  respect  dif- 
fers, in  principle  or  character,  in  its  scope,  object  and  purpose, 
or  in  the  basis  on  which  it  rests,  from  the  Act  of  1833  and 
the  Act  of  1863,  {The  Mayor  v.  Cooper,  6  Wallace,  347, 254 ;) 
and,  for  the  purpose  of  expressing  distinctly  the  views  that 
this  Court  entertains  on  this  subject,  I  shall  proceed  to  state 
those  views  at  some  considerable  length. 

The  case  which  settles  the  principle  to  which  I  have  re- 
ferred, authoritatively  and  distinctly,  is  the  case  of  Oshom  v- 
The  Bamk  of  the  United  States,  (9  Wheaton,  733.)  In  that 
case,  the  Act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  conferred  upon  it  the  capacity  to  sue  in  any 
Circuit  Court  of  the  United  States;  and  the  question  arose 
for  decision,  whether  the  clause  which  authorized  the  Bank 
to  sue  in  the  Federal  Courts  was  constitutional,  under  the  pro- 
vision of  the  Constitution  to  which  I  have  referred.  The 
Bank  hsA  come  into  the  Federal  Court  in  Ohio,  by  virtue  of 
that  clause  in  its  Act  of  incorporation,  and  brought  a  suit  in 
equity  against  certain  individuals,  praying  relief.  The  relief 
was  granted,  and  the  defendants  appealed  to  the  Supreme 
Court.  The  opinion  of  that  Court  was  delivered  by  Chief 
Justice  Marshall.  The  question,  as  stated  by  him,  {pa^e  819,) 
was,  whether  the  suit  was  a  case  arising  under  a  law  of  the 
United  States.  The  objection  made  against  the  jurisdiction 
of  the  Federal  Court  was,  that  several  questions  might  arise 
in  the  case  which  depended  on  the  general  principles  of  law, 
and  not  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
Justice  says :  "  If  this  were  sufficient  to  withdraw  a  case  from 
the  jurisdiction  of  the  Federal  Courts,  almost  ev^ry  case, 
although  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject 
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of  vital  importance  to  the  Govemmeiit,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed   to  mean 
almost  nothing.     There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.    The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
case ;  and,  if  their  existence  be  sufficient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Gfovemment 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."    He 
also  says,  {pa^e  821:)   "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."    And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases 'from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.     Such  power  of  removal  has  sonietimes  been  re- 
ferred {Maa^n  V.  Hunter* %  Leasee^  1  Wfieaton^  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  ground  that,  as  the  suit 
Ja  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.    In  k  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Dennistaun  v.  Draper,  (5 
Blatckf.  C.  C.  JR.,  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  (/Ver  a  case  removed  into  it  from  the  State  Court,  as 
'^  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."    But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  gruasi  original  by  way  of  re- 
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rests  upon  a  solid  and  secure  foundation,  with  well-defined 
and  well-understood  boundaries,  making  it  perfectly  clear  and 
distinct  how  far  the  authority  of  Congress  to  confer  this  juris- 
diction upon  the  proper  Courts  of  the  United  States  extends. 
In  view  of  those  decisions,  there  can  be  no  doubt  whatever, 
that  it  was  within  the  constitutional  power  of  Congress  to 
pass  this  Act  of  the  27th  of  July,  1868.  It  in  no  respect  dif- 
fers, in  principle  or  character,  in  its  scope,  object  and  purpose, 
or  in  the  basis  on  which  it  rests,  from  the  Act  of  1833  and 
the  Act  of  1863,  (The  Mayor  v.  Coojper,  6  WdOace,  247,  254;) 
and,  for  the  purpose  of  expressing  distinctly  the  views  that 
this  Court  entertains  on  this  subject,  I  shall  proceed  to  state 
those  views  at  some  considerable  length. 

The  case  which  settles  the  principle  to  which  I  have  re- 
ferred, authoritatively  and  distinctly,  is  the  case  of  Oabom  v. 
The  Bank  of  the  United  States,  (9  Wheaton,  733.)  In  that 
case,  the  Act  of  Congress,  incorporating  the  Bank  of  the 
United  States,  conferred  upon  it  the  capacity  to  sue  in  any 
Circuit  Court  of  the  United  States ;  and  the  question  arose 
for  decision,  whether  the  clause  which  authorised  the  Bank 
to  sue  in  the  Federal  Courts  was  constitutional,  under  the  pro- 
vision of  the  Constitution  to  which  I  have  referred.  The 
Bank  had  come  into  the  Federal  Court  in  Ohio,  by  virtue  of 
that  clause  in  its  Act  of  incorporation,  and  brought  a  suit  in 
equity  against  certain  individuals,  praying  relief.  The  relief 
was  granted,  and  the  defendants  appealed  to  the  Supreme 
Court.  The  opinion  of  that  Court  was  delivered  by  Chief 
Justice  Marshall.  The  question,  as  stated  by  him,  {page  819,) 
was,  whether  the  suit  was  a  case  arising  under  a  law  of  the 
United  States.  The  objection  made  against  the  jurisdiction 
of  the  Federal  Court  was,  that  several  questions  might  arise 
in  the  case  which  depended  on  the  general  principles  of  law, 
and  not  on  any  Act  of  Congress.  In  regard  to  this,  the  Chief 
Justice  says :  "  If  this  were  sufficient  to  withdraw  a  case  from 
the  jurisdiction  of  the  Federal  Courts,  almost  ev%ry  case, 
although  involving  the  construction  of  a  law,  would  be  with- 
drawn, and  a  clause  in  the  Constitution,  relating  to  a  subject 
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of  vital  importance  to  the  Government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed   to  mean 
almost  nothing.     There  is  scarcely  any  case  every  part  of 
which  depends  on  the  Constitution,  laws,  or  treaties  of  the 
United  States.    The  questions,  whether  the  fact  alleged  as 
the  foundation  of  the  action  be  real  or  fictitious ;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitle  him  to 
maintain  his  action ;  whether  his  right  is  barred ;  whether  he 
has  received  satisfaction,  or  has  in  any  way  released  his  claims, 
are  questions  some  or  all  of  which  may  occur  in  almost  every 
case ;  and,  if  their  existence  be  sufScient  to  arrest  the  juris- 
diction of  the  Court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  Constitution,  laws,  and  treaties  of  the  Union, 
which  seem  designed  to  give  the  Courts  of  the  Gfovemment 
the  construction  of  all  its  Acts,  so  far  as  they  affect  the  rights 
of  individuals,  would  be  reduced  to  almost  nothing."    He 
also  says,  {pa^e  821:)   "We  perceive,  then,  no  ground  on 
which  the  proposition  can  be  maintained,  that  Congress  is  in- 
capable of  giving  the  Circuit  Courts  original  jurisdiction  in 
any  case  to  which  the  appellate  jurisdiction  extends."    And 
here  I  may  remark,  that  whether  this  power  of  removing 
cases 'from  the  State  Courts  into  the  Courts  of  the  United 
States  is  to  be  referred  to  appellate  jurisdiction  or  to  original 
jurisdiction,  is  of  no  consequence  whatever,  on  this  branch  of 
the  case.     Such  power  of  removal  has  sometimes  been  re- 
ferred {MaHin  v.  Hunter* s  Leasee^  1  Wheaton^  304,  349,  350,) 
to  the  appellate  jurisdiction,  on  the  ground  that,  as  the  suit 
^s  not  instituted  in  the  Federal  Court  by  original  process, 
the  jurisdiction  of  that  Court  must  be  appellate,  because  it 
cannot  be  original.    In  k  case,  however,  in  this  Court,  be- 
fore Mr.  Justice  Nelson,  decided  in  July,  1866,  of  a  removal 
under  the  Act  of  1833,  the  case  of  Dennutoun  v.  Draper^  (5 
Blatchf.  C,  C.  jB.,  336,)  he  speaks  of  the  jurisdiction  of  this 
Court  (/Ver  a  case  removed  into  it  from  the  State  Court,  as 
"  original  jurisdiction,  acquired  indirectly  by  a  removal  from 
the  State  Court."    But  the  name  given  to  the  jurisdiction, 
whether  it  be  called  original,  or  quasi  original  by  way  of  re- 
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moval,  or  whether  it  be  called  appellate,  is  of  no  conBequence. 
That  the  juriBdiction  exists,  to  be  exercised  by  way  of  re- 
moval of  the  case  to  the  Federal  Court,  there  can  be  no  doubt. 
The  Chief  Justice  proceeds,  {page  821) :  "We  ask,  then,  if  it 
can  be  sufficient  to  exclude  this  jurisdiction,  that  the  case  in- 
volves questions  depending  on  general  principles  ?  A  cause 
may  depend  on  several  questions  of  fact  and  law.  Some  of 
these  may  depend  on  the  construction  of  a  law  of  the  United 
States,  others  on  principles  unconnected  with  that  law."  He 
also  says,  {page  822) :  "  The  judicial  power  of  the  Union  ex- 
tends effectively  and  beneficially  to  that  most  important  class 
of  cases,  which  depends  on  the  character  of  the  cause.  On 
the  opposite  construction,  the  judicial  power  never  can  be 
extended  to  a  whole  case,  as  expressed  by  the  Constitution, 
but  to  those. parts  of  cases,  only,  which  present  the  particular 
question  involving  the  construction  of  the  Constitution  or  the 
law.  We  say,  it  never  can  be  extended  to  the  whole  case, 
because,' if  the  circumstance  that  other  points  are  involved 
in  it  shall  disable  Congress  from  authorizing  the  Courts  of 
the  Union  to  take  jurisdiction  of  the  original  cause,  it  equally 
disables  Congress  from  authorizing  those  Courts  to  take  juris- 
diction of  the  whole  cause,  on  an  appeal,  and  thus  will  be  re- 
stricted to  a  single  question  in  that  cause,  and  words  obviously 
intended  to  secure  to  those  who  claim  rights  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States,  a  trial  in  the 
Federal  Courts,  will  be  restricted  to  the  insecure  remedy  of 
an  appeal  upon  an  insulated  point,  after  it  has  received  that 
shape  which  may  be  given  to  it  by  another  tribunal,  into^ 
which  he  is  forced  against*  his  will."  This  view  applies 
equally  to  a  jurisdiction  acquired  'by  removal,  because  the 
jurisdiction  intended  by  the  Constitution,  and,  as  I  think, 
purposely  carried  out  by  Congress,  in  the  Acts  of  1833,  1863, 
and  1868,  is  a  jurisdiction  not  restricted  to  the  single  question 
which  arises  under  the  Constitution,  laws,  or  treatiel  of  the 
United  States,  but  is  a  jurisdiction  under  which  the  cause  is 
transferred  to  a  Court  of  the  United  States,  where  such  ques- 
tion exists  as  an  ingredient  in  the  cause.    The  Chief  Justice 


APRIL,  1869.  369 


Flak  V.  The  Union  Pacific  Railroad  Company. 


proceeds,  {^pag^  823) :  ^^  We  think,  then,  that  when  a  qnea- 
tion  to  which  the  jadicial  power  of  the  Union  is  extended  by 
the  Constitution,  forms  an  ingredient  of  the  original  cause, 
it  is  in  the  power  of  Congress  to  give  the  Circuit  Courts  jur- 
isdiction of  that  cause,  although  other  questions  of  fact  or  of 
law  may  be  involved  in  it."  This  view  is  confirmed  by  the 
opinion  of  the  Supreme  Court,  in  the  case  of  The  Mayor  v. 
CoopeTy  (6  WaUacey  247,  252.)  A  jurisdiction  of  that  char- 
acter and  extent  can,  as  a  matter  t>f  course,  be  given  as  well 
by  the  process  of  removal  as  by  the  original  institution  of  the 
suit  in  the  Federal  Court,  or  as  by  an  appeal  or  a  writ  of  er- 
ror. {The  Mayor  v.  Cooper ^  ut  supra,)  Kthis  were  not  so, 
it  is  perfectly  obvious  that  a  plaintiff  would  always  have  it  in 
his  power,  by  introducing  into  his  suit,  as  causes  of  action, 
questions  of  fact  or  law  1;hat  did  not  of  themselves  arise 
under  the  Constitution  or  laws  of  the  United  States,  and  by 
coupling  them  with  other  causes  of  action  arising  under  the 
Constitution  or  laws,  to  deprive  the  Courts  gf  the  United 
States  of  all  jurisdiction  of  the  suit.  That  result  would  en- 
.  sue,  if  the  jurisdiction  be  restricted  to  the  question  which 
arises  under  the  Constitution  or  laws,  unless  the  incongruity 
were  admitted,  of  transferring  a  part  of  a  cause  into  one  Court, 
and  leaving  the  rest  of  it  in  another  Court. 

The  Chief  Justice  then  proceeds  to  say — ^and  I  cite  these 
observations  of  his,  because  they  are  quite  applicable  to  the 
present  cause,  in  many  of  its  aspects :  "  The  case  of  the  bank 
is,  we  think,  a  very  strong  case  of  this  description.  The 
charter  of  incorporation  not  only  creates  it,  but  gives  it  every 
fiwulty  which  it  possesses.  The  power  to  acquire  rights  of 
any  description,  to  transact  business  of  any  description,  to 
make  contracts  of  any  description,  to  sue  on  those  contracts, 
is  given  and  measured  by  its  charter,  and  that  charter  is  a  law 
of  the  United  States.  This  being  can  acquire  no  right,  make 
no  contract,  bring  no  suit,  which  is  not  authorized  by  a  law 
of  the  United  States.  It  is  not  only  itself  the  mere  creature 
of  a  law,  but  all  its  actions,  and  all  its  rights,  are  dependent 
on  the  same  law.    Can  a  being,  thus  constituted,  have  a  case 
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which  does  not  arise  literally,  as  well  as  substantially,  under 
the  law  ? "  He  then  proceeds  to  argue  that  proposition  and 
demonstrate  it  very  fully.  The  conclusion  arrived  at  was, 
that  the  clause  in  the  Act  incorporating  the  bank,  enabling  it 
to  sue  in  the  Courts  of  the  United  States,  was  consistent  with 
the  Constitution,  and  was  to  be  obeyed  in  all  Courts. 

The  conclusion  at  which  the  Supreme  Court  arrived  in 
that  case,  was  cited  and  applied  in  this  Court,  by  Mr.  Justice 
Nelson,  in  the  case  of  Murray  v.  Patrie^  (5  Blatchf,  C.  C. 
H.j  343,)  decided  in  July,  1866.  In  his  opinion  in  that  case 
he  says :  "  The  question  of  the  removal  of  causes  from  the 
State  Courts  to  the  Circuit  Courts  of  the  United  States,  was 
discussed  very  much  in  Ma/rtin  v.  Himter^s  Lessee^  (1  Whsaatony 
346  to  350,)  and  no  doubt  was  entertained  that  it  might  take 
place  after  as  well  as  before  judgment.  It  was  again  com- 
mented upon  in  the  case  of  Osbom  v.  The  Bcmk  of  the  United 
StateSj  (9  Whedton,  821  to  828,)  and  especially  by  Mr.  Justice 
Johnson,  in  his  dissenting  opinion,  {pages  884  to  889).  Mr. 
Justice  Johnson  was  inclined  to  the  conclusion,  that  Congress 
could  not  confer  original  jurisdiction  upon  the  Circuit  Courts 
of  the  United  States,  either  directly,  or  by  removal  from 
State  Courts,  in  cases  arising  under  the  Constitution,  the  laws 
of  the  United  States,  and  treaties,  &c.,  inasmuch  as  the  Fed- 
eral Court  must  assume  the  jurisdiction  upon  the  simple  hy- 
pothesis that  such  question  had  arisen,  dnd  that,  until  such 
question  had  actually  arisen,  and  was  presented  for  decision, 
the  case  was  exclusively  cognizable  in  the  State  Court.  This 
view  led  the  learned  justice*  to  maintain,  that  the  question 
could  be  J^rought  properly  before  the  Federal  Cburt,  only 
under  the  25th  section  of  the  Judiciary  Act,  as  it  could  not 
be  ascertained  whether  the  case  had  actually  arisen,  till  it 
was  heard  and  decided.  The  Chief  Justice,  who  delivered 
the  opinion  of  the  Court,  held,  that  jurisdiction  could  be 
entertained,  when  the  question  assumed  such  a  form  that  the 
judicial  power  was  capable  of  acting  on  it ;  that  it  then  be- 
came a  case ;  and  that  the  judicial  pojver  extended  to  all  cases 
arising  under  the  Constitution,  &c."    I  cite  these  remarks,  to 
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show  the  view  entertained  by  Mr.  Justice  Kelson,  as  to  the 
proper  consti-uction  of  the  decision  in  the  case  of  Oabom  v. 
The  Bank  of  the  United  States^  and  as  to  the  constitution- 
ality of  the  exercise  of  the  power  of  removal,  and  as  to  the 
circumstances  under  which  a  case  arises,  so  as  to  be  capable 
of  removal. 

The  same  principle  was  held  by  Mr.  Justice  Washington, 
in  the  case  of  The  Bamk  of  the  United  States  v.  The  North- 
vmberlcmd^  <&e.y  Bcmky  (4  Wash.  C,  C.  J?.,  108,)  in  which  a 
suit  was  brought  by  the  Bank  of  the  United  States,  a  corpo- 
ration created  by  a  law  of  the  iTnited  States,  imder  the 
power,  conferred  by  its  charter,  to  bring  a  suit  in  the  Circuit 
Court  of  the  United  States.  Mr.  Justice  Washington  held, 
that  the  power  to  bring  the  suit  existed.  He  uses  this  lan- 
guage :  ^^  That  this  is  a  case  arising  under  a  law  or  laws  of  the 
United  States,  is  unquestionable.  It  never  could  have  arisen, 
if  the  legislature,  in  the  exercise  of  its  constitutional  author- 
ity, had  not  incorporated  the  Bank  of  the  United  States." 
This  view,  taken  by  him  in  1821,  is  the  same  view  which  was 
taken  by  the  Supreme  Court,  in  the  case  of  Oshorn  Y^The 
Bamk  of  the  United  States,  in  1824. 

I  have  referred  to  the  three  statutes  of  1833, 1863,  and  1868, 
as  being  statutes  very  much  inpa/ri  materia  upon  the  subject 
of  removing  causes  from  the  State  Courts,  where  the  jurisdic- 
tion depends  on  the  subject-matter,  and  arises  under  the  clause 
of  the  Constitution  which  I  have  cited.  A  more  particular 
reference  to  these  statutes  will  be  useftil.  The  third  section  of 
the  Act  of  March  2d,  1833,  was,  as  is  well  known,  passed  in 
consequence  of  the  attitude  of  nullification  assumed  by  the 
State  of  South  Carolina  at  that  time.  It  was  passed  during 
the  administration  of  President  Jackson.  There  is  one  feature 
about  the  third  section  of  this  Act,  in  which  it  differs  from  all 
the  other  Acts,  providing  for  the  removal  of  causes,  that  have 
ever  been  passed  by  Congress.  In  all  other  Acts,  the  party 
desiring  the  removal  is  sent,  by  express  enactment  of  Congress, 
to  take  the  initiative  for  the  purpose  in  the  State  Court,  by 
filing  a  petition  in  the  State  Court  and  offering  surety  there, 
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and,  until  he  has  done  those  acts  in  the  State  Court,  he  has  no 
right  to  enter  thii^  Court.  But,  by  this  Act  of  1833,  in  conse- 
quence of  the  hostile  attitude  assumed  by  South  Carolina,  the 
action  toward  a  removal  is  entirely  confined  to  action  in  the 
Federal  Court ;  and  the  Act  of  Congress  addresses  the  State 
Court  solely  by  inhibition.  It  does  not  send  the  defendant  to 
the  State  Court  to  present  any  petition,  or  offer  any  surety, 
but  it  acts  on  the  State  Court  only  by  inhibition,  and  by  a  writ 
of  certiorari,  or  a  writ  of  Kdheaa  corpus  cu/rn  ccmsa^  issued  by 
the  Federal  Court.  It  provides  that,  "  in  any  case  where  suit  or 
prosecution  shall  be  commenced  in  a  Court  of  any  State,  against 
any  officer  of  the  United  States,  or  other  person,  for  or  on 
account  of  any  act  done  under  the  revenue  laws  of  the  United 
States,  or  under  color  thereof,  or  for  or  on  account  of  any  right, 
authority,  or  title,  set  up  or  claimed  by  such  officer,  or  other 
person,  under  any  such  law  of  the  United  States,  it  shall  be  law* 
fill  for  the  defendant  in  such  suit  or  prosecution,  at  any  time 
before  trial,  upon  a  petition  to  the  Circuit  Court  of  the  United 
States  in  and  for  the  district  in  which  the  defendant  shall  have 
been|8erved  with  process,  setting  forth  the  nature  of  such  suit 
or  prosecution,  and  verifying  the  said  petition  by  affidavit,  to- 
gether with  a  certificate  ^gned  by  an  attorney  or  counsellor  at 
law  of  some  Court  of  record  of  the  State  in  which  such  suit 
shall  have  been  commenced,  or  of  the  United  States,  setting 
forth  that,  as  counsel  for  the  petitioner,  he  has  examined  the 
proceedings  against  him,  and  has  carefully  inquired  into  all  the 
matters  set  forth  in  the  petition,  and  that  he  believes  the  same 
to  be  true ;  which  petition,  affidavit  and  certificate  shall  be 
presented  to  the  said  Circuit  Court,  if  in  session,  and  if  not,  to 
the  clerk  thereof  at  his  office,  and  shall  be  filed  in  said  office, 
and  the  cause  shall  thereupon  be  entered  on  the  docket  of  said 
Court,  and  shall  be  thereafter  proceeded  in  as  a  cause  originally 
commenced  in  that  Court ;  and  it  shall  be  the  duty  of  the  clerk 
of  said  Court,  if  the  suit  were  commenced  in  the  Court  below 
by  summons,  to  issue  a  writ  of  certiorari  to  the  State  Court,  re- 
quiring said  Court  to  send  to  the  said  Circuit  Court  the  record 
and  proceedings  in  said  cause ;  or,  if  it  were  commenced  by 
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eofpias^  he  bHaII  ksne  a  writ  of  habeas  corpus  oum  ca/usa^  a  du- 
plicate of  which  said  writ  shall  be  delivered  to  the  clerk  of  the 
State  Court,  or  left  at  his  office  by  the  marshal  of  the  district, 
or  his  deputy,  or  some  person  duly  authorized  thereto ;  and, 
thereupon,  it  shall  be  the  duty  of  the  said  State  Court  to  stay 
allfiirther  proceedings  in  such  cause,  and  the  said  suit  or  pros- 
ecution, upon  delivery  of  such  process,  or  leaving  the  same,  as 
aforesaid,  shall  be  deemed  and  taken  to  be  moved  to  the  said 
'  Circuit  Court,  and  any  further  proceedings;  trial,  or  judgment 
therein,  in  the  State  Court,  shall  be  wholly  null  and  void."  It 
is  thus  put  in  the  power  of  the  Federal  Court  to  acquire  and 
maintain  its  jurisdiction  completely  and  entirely  by  action 
within  itself.  The  issuing  of  the  writ  of  oerHora/ri^  requiring 
the  State  Court  to  send  to  the  Circuit  Court  the  record  and  pro- 
ceedings, seems  to  be  merely  a  mode  of  notifying  the  State 
Court ;  because,  by  the  fourth  section  of  the  same  Act,  provision 
is  made  for  supplying  to  the  Federal  Court,  by  affidavit,  the 
absence  of  certified  copies  from  the  State  Court  of  the  record 
and  proceedings  therein.  {Ahromehea  v.  Schelly  4  Blatohf.  C. 
C.  B.y  256,  260.)  When  the  process  is  delivered  to  or  left  at 
the  office  of  the  clerk  of  the  State  Court,  the  case  is  thereby 
ipsofOfOto  removed  to  the  Circuit  Court.  No  return  to  the  writ 
is  necessary ;  but,  when  the  writ  is  thus  served  on  the  State 
Court,  it  becomes  the  duty  of  the  State  Court  to  stay  all 
farther  proceedings  in  the  cause,  and  any  further  proceedings 
thereiii,  in  the  State  Court,  become  wholly  null  and  avoid. 

It  is  quite  apparent,  that  the  jurisdiction  which  Congress  in- 
tended to  give,  under  this  Act  of  1883,  where  a  suit  or  prose- 
cution is  commenced  against  any  officer  of  the  United  States, 
or  other  person,  for  or  on  account  of  any  act  done  under  the 
revenue  laws  of  the  United  States,  or  under  color  thereof,  or 
for  or  on  account  of  any  .right,  authority,  or  title  set  up  or 
claimed  by  such  officer,  or  other  person,  under  any  such  law 
of  the  United  States,  is  to  be  such  a  jurisdiction,  that  a  plain- 
tiff in  a  State  Court  shall  not  be  able  to  deprive  such  officer  or 
other  person,  who  is  sued  on  account  of  an  act  done  under  the 
revenue  laws,  of  the  right  to  remove  the  suit  into  a  Court  of 
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the  TJnited  States,  under  this  statute,  by  joining  with  him  in 
the  same  suit  other  defendants  who  are  not  sued  on  account 
of  acts  done  under  the  revenue  laws.  Thus  to  deprive  the 
Federal  Court  of  jurisdiction  of  the  case,  would  be  to  deprive 
the  oflScer  or  person  justifying  under  the  revenue  laws,  of  the 
power  to  have  his  rights  adjudicated  from  the  commence- 
ment  by  the  Federal  Court,  and  to  compel  him  to  follow  the 
case  through  the  State  Courts  in  all  of  its  stages,  and  finally 
take  it,  under  the  25th  section  of  the  Judiciary  Act,  to  the  Su- 
preme Court  of  the  United  States.  No  such  construction  of 
this  law  has  been  admitted,  so  far  as  I  am  aware.  The  mani- 
fest intent  of  this  statute,  in  saying  that  ^^  it  shall  be  the  duty 
of  the  said  State  Court  to  stay  all  further  proceedings  in  sudi 
cause,  and  the  said  suit,  or  prosecution,  upon  delivery  of  such 
process,  or  leaving  the  same,  as  aforesaid,  shall  be  deemed  and 
taken  to  be  moved  to  the  said  Circuit  Court,  arid  any  farther 
proceedings,  trial,  or  judgment  therein  in  the  State  Court,  shall 
be  wholly  null  and  void,"  is  to  remove  the  suit  The  suit  goes 
into  the  Federal  Court,  with  all  the  parties  to  the  suit.  Every 
party  to  the  suit  is  brought  into  the  Federal  Court  when  the 
suit  is  brought  there,  and  the  Court,  in  obtaining  jurisdiction 
of  the  suit,  obtains  jurisdiction  over  all  the  parties  to  it.  It  is 
plain  that  this  must  be  the  construction  of  the  Act  of  1833,  or 
it  would  be  mere  waste  paper.  Otherwise,  a  plaintiff  would 
have  it  in  his  power  to  deprive  an  oflScer  of  the  United  States, 
who  justified  his  acts  under  the  revenue  laws,  from  ever  re- 
moving the  cause  into  the  Federal  Court,  by  joining  with  such 
officer,  as  a  defendant,  some  other  person,  on  other  causes 
of  action,  no  matter  how  incongruous  or  irrelevant. 

The  same  principle  applies  to  the  Act  of  March  3d,  1863. 
The  5th  section  of  that  Act  provides :  "  If  any  suit  or 
prosecution,  civil  or  criminal,  .has  been  or  shall  be 
commenced  in  any  State  court,  against  any  oflGfcer,  civil  or 
military,  or  against  any  other  person,  for  any  arrest  or  im- 
prisonment made,  or  other  trespasses  or  wrongs  done  or  com- 
mitted, or  any  act  omitted  to  be  done,  at  any  time  during  the 
present  rebellion,  by  virtue  or  under  color  of  any  authority 
derived  from,   or  exercised   by,    or    under,  the  President 
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of  the  United  States,  or  any  Act  of  Congress,  and  the  de- 
fendant shall,  at  the  time  of  entering  his  appearance  in  such 
Court,  or,  if  such  appearance  shall  have  been  entered  before 
the  passage  of  this  Act,  then  at  the  next  session  of  the  Court  in 
which  such  suit  or  prosecution  is  pending,  file  a  petition  stat- 
ing the  facts,  and  verified  by  afBdavit,  for  the  removal  of  the 
cause  for  trial  at  the  next  Circuit  Court  of  the  United  States 
to.be  holden  in  the  district  where  the  suit  is  pending,  and  oflfer 
good  and  sufficient  surety  for  his  filing  in  such  Court,  on  the 
first  day  of  its  session,  copies  of  such  process  and  other  pro- 
ceedings against  him,  and  also  for  his  appearing  in  such  Court 
and  entering  special  bail  in  the  caase,  if  special  bail  was 
originally  required  therein,  it  shall  then  be  the  duty  of  the  State 
Court  to  accept  the  surety  and  proceed  no  further  in  the  cause 
or  prosecution,  and  the  bail  that  shall  have  been  originally 
taken  shall  be  discharged ;  and,  such  copies  being  filed,  as  afore- 
said, in  such  Court  of  the  United  States,  the  cause  shall  proceed 
therein  in  the  same  manner  as  if  it  had  been  brought  in  said 
Court  by  original  process."  The  section  then  provides  for  re- 
moving the  case  by  appeal,  after  final  judgment,  during  the 
session  or  term  of  the  Cburt  at  which  judgment  was  rendered. 
It  provides  also  for  removing  the  case,  within  six  months  after 
judgment,  by  writ  of  error.  That  was  what  was  done  by  the 
process  which  was  issued  in  the  case  ot  Murray  y.  Patrie^  to 
which  I  have  referred.  That  was  a  writ  of  error  issued  under 
this  section,  within  six  months  after  the  judgment  was  rendered 
in  the  State  Court.  The  section  then  goes  on  to  say :  ^^  and 
the  said  Circuit  Court  shall  thereupon  proceed  to  try  and  deter- 
mine the  facts  and  the  law  in  such  action."  This  Act  thus 
provides  for  removing  the  whole  suit,  no  matter  who  the  par- 
ties are,  and  no  matter  what  relief  is  sought  to  be  obtained  in 
the  suit,  provided  there  is  found  in  the  suit,  as  an  ingredient 
therein,  a  claim  against  an  officer,  or  any  other  person,  for  any 
arrest  or  imprisonment  made,  or  other  trespasses  or  wrongs 
done  or  committed,  or  any  act  omitted  to  be  done,  at  any  time 
during  the  rebellion,  under  color  of  any  authority  derived 
from,  or  exercised  by,  or  under,  the  President  of  the  United 
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States,  or  any  Act  of  Congress.  If  such  ingredient  is  fonnd  in 
the  suit,  the  whole  suit  goes  into  the  Federal  Court.  If  this 
were  not  so,  then,  as  in  the  case  of  the  Act  of  1833,  a  plaintiff 
could  deprive  a  party  of  all  remedy  under  this  statute. 

We  come  now  to  the  Act  of  1868,  under  which  the  proceed- 
ings for  removal  in  this  suit  were  instituted.  This  is  an  Act 
in  which  the  jurisdiction  is  founded  on  subject-matter.  The 
second  section  of  the  Act  provides,  that "  any  corporation  or  any 
member  thereof,  other  than  a  banking  corporation,  organized 
under  a  law  of  the  United  States,  and  against  which  a  suit  at  law 
or  in  equity  has  been  or  may  be  commenced,  in  any  Court  other 
than  a  Circuit  or  District  Court  of  the  United  States,  for  imy 
liability  or  alleged  liability  of  such  corporation,  or  any  member 
thereof,  as  such  member,  may  have  such  suit  removed  from  the 
Court  in  which  it  may  be  pending,  to  the  piroper  Circuit  or 
District  Court  of  the  United  States,  upon  filing  a  petition  there- 
for, verified  by  oath,  either  before  or  after  issue  joined,  stat- 
ing they  have  a  defence  arising  under  or  by  virtue  of  the 
Constitution  of  the  United  States,  or  any  treaty  or  law  of  the 
United  States,  and  offering  good  and  sufficient  surety  for  en- 
tering in  such  Court,  on  the  first  day  of  its  session,  copies  of 
all  process,  pleadings,  depositions,  testimony,  and  other  pro- 
ceedings in  said  suit,  and  doing  such  other  appropriate  acts  as 
are  required  to  be  done  by  the  Act  entitled,  "An  Act  for  the 
removal  of  causes  in  certain  cases  from  State  Courts,"  approv- 
ed July  twenty-seventh,  eighteen  hundred  and  sixtynsix ;  and 
it  shall  be  thereupon  the  duty  of  the  Court  to  accept  the  surety, 
and  proceed  no  further  in  the  suit ;  and,  the  said  copies  being 
entered  as  aforesaid,  in  such  Court  of  the  United  States,  the 
suit  shall  then  proceed  in  the  same  manner  as  if  brought  there 
by  original  process."  Under  this  Act  of  1868,  as  well  as 
under  the  Acts  of  1833  and  1868,  if  the  suit  comes  into  this 
Court  at  all,  as  to  any  person,  it  must  come  as  an  entirety. 
There  can  be  nothing  of  it  here,  unless  the  whole  of  it  is  here ; 
and,  if  any  of  it  is  here,  there  can  be  nothing  of  it  left  in  the 
State  Court.  This  is  necessary,  and  must  have  been  intend- 
ed by  Congress,  in  the  Act  of  1868,  because  of  the  subject- 
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matter,  which  is  the  foundation  of  the  jurisdiction  of  this 
Court,  and  because,  otherwise,  it  would  be  in  the  power,  as 
abeady  suggested,  of  any  plaintiff  to  deprive  a  corporation,  or- 
ganized nnder  a  law  of  the  United  States,  which  has  a  defence 
arising  nnder  or  by  virtue  of  the  Constitution  of  .the  United 
States,  or  any  treaty  or  law  of  the  United  States,  of  the  pow- 
er to  remove  the  suit  to  this  Court,  by  simply  joining  with 
the  claim  for  relief  against  such  corporation,  because  of  an  al- 
leged liability  of  such  corporation,  some  other  right  of  action 
against  some  other  defendant  in  the  suit. 

The  Act  of  July  27th,  1866,  introduces  a  new  principle, 
which  did  not  exist  under  the  Act  of  September  24th,  1789,  in 
regard  to  the  removal  of  8ui1;s  in  cases  where  the  right  of  re- 
moval is  given  because  of  the  condition  of  alienage  or  citizen- 
ship in  a  defendant.  This  Act  of  1866  provides  for  the  re- 
moval, iu  certain  cases,  into  the  proper  Federal  Court,  of  a 
cause,  as  against  an  alien  or  a  defendant  who  is  a  citizen  of  a 
State  other  than  that  in  which  the  suit  is  brought,  who  peti- 
tions for  such  removal ;  and  it  expressly  enacts,  that  such  re- 
moval, as  against  such  petitioning  defendant,  shall  not  be 
deemed  to  prejudice  or  take  away  the  right  of  the  plaintiff 
to  proceed  at  the  same  time  with  the  suit  in  the  State  Court, 
as  against  the  other  defendants,  if  he  shall  desire  to  do  so. 
The  power  of  removal  under  this  Act  of  1866  is  limited, 
however,  to  cases  where  the  suit,  so  far  as  relates  to  the  alien 
defendant,  or  to  the  defendant  who  is  the  citizen  of  a  State 
other  than  that  in  which  the  suit  is  brought,  is  instituted  for 
the  purpose  of  restraining  or  enjoining  him,  or  is  one  in  which 
there  can  be  a  final  determination  of  the  controversy,  so  far  as 
it  concerns  him,  without  the  presence  of  the  other  defendants 
as  parties  in  the  cause.  It  is  quite  manifest,  that  the  principle  in- 
troduced by  this  Act  of  1866,  of  proceeding  with  the  suit  in  the 
Federal  Court  as  against  the  removing  defendant,  and  proceed- 
ing at  the  same  time  with  the  suit  in  the  State  Court  as 
against  the  non-removing  defendants,  has  no  application  to 
the  Acts  of  1883,  and  1868,  and  1868.  Under  those  Acts,  if 
any  part  of  the  suit  remains  in  the  State  Court,  the  whole  of 
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it  remaiiiB  there  ;  and,  if  any  part  of  it  goes  to  the  Federal 
Court,  the  whole  of  it  goes  there. 

The  question  that  now  arises  for  consideration,  is  as  to  the 
proper  construction  of  the  second  section  of  this  Act  of  1868. 
That  section  provides,  that  any  corporation,  or  any  member 
thereof,  other  than  a  banking  corporation,  organized  under  a 
law  of  the  United  States,  and  against  which  a  suit  at  law  or 
in  equity  has  been  or  may  be  commenced,  in  any  Court  other 
than  a  Circuit  Court  or  a  District  Court  of  the  United  States, 
for  any  liability,  or  alleged  liability,  of  such  corporation,  may 
have  such  suit  removed  from  the  Court  in  which  it  may  be 
pending,  to  the  proper  Circuit  Court  or  District  Court  of  the 
United  States,  upon  taking  certain  proceedings.  Under  this 
provision,  and  in  analogy  to  the  provisions  of  the  Acts  of  1833 
and  1863,  it  is  only  necessary  that  a  suit,  at  laWor  in  equity, 
shall  be  commenced  in  a  Court  other  than  a  Circuit  Court  or  a 
District  Court  of  the  United  States,  against  a  corporation 
other  than  a  banking  corporation,  organized  under  a  law  of 
the  United  States,  for  a  liability,  or  alleged  liability,  of  such 
corporation.  That  is  all  that  is  necessary,  in  the  first  place, 
to  authorize  the  suit  to  be  removed ;  and  the  proper  construc- 
tion of  the  provision  is,  that  where  such  a  suit  is  commenced, 
for  such  a  liability,  or  alleged  liability,  if  the  corporation 
designated  is  brought  within  the  Act,  in  other  respects,  it 
cannot  be  deprived  of  the  right  to  remove  the  suit,  because 
there  are  joined  in  the  suit  with  such  cause  of  action  against 
the  corporation,  other  and  additional  causes  of  action  against 
the  corporation,  which  are  not  for  a  liability,  or  alleged  lia- 
bility, of  the  corporation,  or  causes  of  action  against  other 
defendants,  which  do  not  involve  a  liability,  or  alleged  liabil- 
ity, of  the  corporation,  or  of  some  member  thereof,  as  such 
member.  Of  course,  the  main  point  upon  which  the  jurisdic- 
tion by  removal  is  made  by  this  statute  to  depend,  is  the  aver- 
ment, to  be  made  in  the  petition,  provided  for  afterward,  that 
the  corporation,  or  the  member  thereof,  as  such  member,  has  a 
defence,  ^sing  under  or  by  virtue  of  the  Constitution  of  the 
United  States,  or  some  treaty  or  law  of  the  United  States.   But, 
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80  far  as  the  cause  of  action  which  is  spoken  of  in  the  section  is 
concerned,  it  is  to  be  a  cause  of  action  for  a  liability,  or  alleged 
liability,  of  the  corporation,  or  of  a  member  thereof,  as  such 
member.  If  such  a  cause  of  action  against  the  corporation  ap- 
pears by  the  papers  in  the  suit,  the  ease  is  one  within  the  statute, 
even  though  other  causes  of  action  are  joined,  which  are  not 
for  a  liability,  or  alleged  liability,  of  the  corporation.  Other- 
wise, the  statute  might  be  nullified,  at  the  will  of  the  plaintiff, 
by  joining  all  kinds  of  causes  of  action,  no  matter  how  incon- 
gruous. 

Such  being  the  character  of  the  suit,  the  next  question  is, 
as  to  who  can  institute  proceedings  for  the  removal  of  the 
suit.  This  may  be  done  by  the  corporation,  or  by  any  mem- 
ber of  it.  Where  the  member  petitions  for  the  removal,  he 
must  be  a  member  who  was  a  member  when  the  suit  was  com- 
menced in  the  State  Court.  The  ownership  of  stock  in  a  cor- 
poration is  necessary  to  membership,  within  the  meaning  of 
this  statute.  Subject  to  these  constructions,  the  initiative  to 
remove  the  suit  may  be  taken  by  the  corporation,  or  by  any 
member  of  it. 

The  mode  of  removal  prescribed  by  the  Act  is,  that  the 
petition  is  to  be  made  by  the  corporation,  or  by  a  member 
thereof,  and  is  to  be  verified  by  oath,  and  is  to  be  presented 
to  the  Court  in  which  the  suit  is  commenced,  and  is  to  be  so 
presented,  either  before  or  after  issue  is  joined,  and  is  to  be 
filed  in  such  Court,  and  is  to  state  the  existence  of  a  defence, 
arising  under  or  by  virtue  of  the  Constitution  of  the  United 
States,  or  a  treaty  or  law  of  the  United  States;  and  the  peti- 
tioner must  offer  to  such  Court  good  and  sufficient  surety  for 
entering  in  the  Federal  Court,  on  the  first  day  of  its  session, 
copies  of  all  the  proceedings  in  the  suit,  and  doing  such  other 
appropriate  acts  as  are  required  to  be  done  by  the  act  of  July 
27th,  1866,  such  as,  appearing  in  the  Federal  Court,  and,  if 
necessary,  entering  special  bail  in  such  Court  in  the  cause. 
The  Act  of  1868  then  says :  ^^  and  it  shall  be,  thereupon,  the 
duty  of  the  Court  to  accept  the  surety,  and  proceed  no  farther 
in  the  suit ;  and  the  said  copies  being  entered,  as  aforesaid, 
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in  Bach  Court  of  the  United  States,  the  snit  shall  then  proceed 
in  the  same  manner  as  if  it  had  been  brought  there  by  original 
process." 

In  regard  to  all  the  Acts  for  the  removal  of  causes,  the 
Acts  of  1789, 1883, 1863, 1866, 1867,  and  1868,  the  same  prin- 
ciple applies,  in  this  particular — ^that  the  right  to  remove  is  a 
right  which  is  conferred  upon  the  party  directly  by  the  Act 
of  Congress,  and  depends  in  no  manner  upon  the  volition,  or 
action,  or  non-action,  of  the  State  Court.  If  this  were  not  so, 
the  statutes  would  be  mere  waste  paper.  Under  these  Acts, 
where  surety  is  required  to  be  given,  the  party  is  required  to 
offer  to  the  State  Court  good  and  sufficient  surety,  and  the 
State  Court  is  required,  if  the  surety  is  good  and  sufficient,  to 
accept  it,  and  to  proceed  no  further  in  the  suit.  The  State 
Court  cannot  defeat  the  right  of  removal,  by  refusing  to  act 
upon  the  question  at  all,  or  by  refiisingto  accept  the  surety, 
unless  it  puts  the  refusal  to  allow  the  case  to  be  removed,  on 
the  ground  that  the  surety  is  insufficient.  Undoubtedly, 
there  is  a  discretion,  a  legal  discretion,  to  be  exercised  by  the 
State  Court,  in  respect  to  the  sufficiency  of  the  surety.  But 
it  was  held  by  the  Supreme  Court,  in  the  case  of  Kcmouse  v. 
Ma/rtvn^  (15  Howa/rd^  198,)  as  a  definitive  disposition  of  the 
question,  that  the  right  of  removal  is  conferred  on  a  party  by 
the  Act  of  Congress,  and  that,  although  he  is  required  to  take 
certain  proceedings,  by  filing  a  petition  in  the  State  Court 
and  offering  proper  surety,  yet,  when  he  has  done  so,  if  the 
State  Court  thereafter  proceeds  with  the  case,  the  case  is 
coram  nonjudice  in  the  State  Court,  and  all  its  proceedings 
are  utterly  void.  This  is,  unquestionably,  the  proper  inter- 
pretation of  the  Acts  of  Congress,  all  of  which  are  alike,  so  far 
as  any  action  is  to  be  had  in  the  State  Court  to  secure  a  re- 
moval. The  intention  is  to  secure  a  removal  on  a  compliance 
with  the  statute,  without  the  exercise  of  the  pleasure  or  will 
of  the  State  Court,  in  any  manner  whatever, .  While  the  State 
Court  cannot,  by  refusing  an  order  of  removal,  prevent  a  party 
from  effecting  the  removal,  it  adds  nothing  whatever  to  the 
right  of  removal,  or  to  the  jurisdiction  of  this  Court,  to  pro- 
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core  an  order  from  the  State  Court,  allowing  the  removal, 
provided,  always,  that  the  provisions  of  the  Act  of  Congress 
are  complied  with.  An  order  refusing  a  removal  cannot  pre- 
vent a  removal,  nor  can  an  order  granting  a  removal  promote 
a  removal.  Neither  order  can  affect  the  jurisdiction  of  this 
Court  in  any  manner  whatever.  The  Act  of  1833,  as  before 
remarked,  has  special  provisions,  providing  for  coming  into 
the  Federal  Court,  and  doing  every  thing  there.  But,  in  all 
the  other  Acts,  from  that  of  1789  down,  the  principle  is  plainly 
written  on  the  &ce  of  all  the  statutes,  that,  when  the  petition 
is  jBled,  verified  by  oath,  stating  the  things  which  the  statute 
requires — ^be  it  alienage,  or  citizenship,  or  a  defence  arising 
under  the  Constitution  of  the  United  States,  or  a  treaty  or 
law  of  the  United  States,  or  a  trespass  committed  under  au- 
thority derived  from  the  President  of  the  United  States  dur- 
ing the  late  rebellion,  or  inability,  from  prejudice  or  local  in-' 
fluence,  to  obtain  justice  in  the  State  Court — and  when  good 
and  sufficient  surety  is  offered  for  doing  what  the  statute 
requires  to  be  done,  the  right  of  removal  is  perfected.  From 
that  time,  the  State  Court  can  do  nothing  further  in  the  suit, 
but  accept  the  surety.  The  Act  of  1868  says:  "and  it 
shall  be,  thereupon,  the  duty  of  the  Court  to  accept  the  sure- 
ty, and  proceed  no  further  in  the  suit."  It  then  adds :  "  and, 
the  said  copies  being  entered,  as  aforesaid,  in  such  Court  of 
the  United  States,  the  suit  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  brought  there  by  original  process." 
Now,  where  a  defendant,  who  has  a  clear  case  for  removal, 
files  his  petition  in  the  State  Court,  and  offers  proper  surety, 
and  obtains  from  that  Court  an  order  to  remove  the  cause,  it 
becomes  thereupon  the  duty  of  the  State  Court  to  proceed  no 
further  in  the  suit.  The  case  is  out  of  the  jurisdiction  of  the 
State  Court,  but,  at  the  same  time,  this  Court  cannot  proceed 
in  it,  until  copies  of  the  proceedings  in  the  State  Court  are 
entered  here.  But  the  plaintiff,  in  such  a  case,  is  not  at  the 
mercy  of  the  defendant ;  because,  if  the  case  is  a  proper  one 
for  removal,  the  plaintiff  himself  can  enter  the  papers  in  this 
Court,  and  the  case  will  proceed  here.    At  a  certain  stage, 
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the  case  may  be  considered  as  being  in  neither  Court,  because 
it  is  on  its  transit  from  the  one  to  the  other.  The  State  Court 
is  inhibited,  by  the  statute,  from  proceeding  in  it,  while,  at 
the  same  time,  the  Federal  Court  cannot  proceed  in  it,  because 
the  papers  are  not  yet  entered  there.  Therefore,  no  diffi- 
culty can  arise  from  the  failure  of  the  defendant  to  enter  the 
papers  in  this  Court.  The  sole  object  of  requiring  the 
surety  is,  that  good  faith  may  be  observed,  and  that  no  de- 
fendant shall  be  allowed  to  avail  himself  of  the  privilege  of 
removal,  who  is  not  able  to  furnish  good  and  sufficient  surety 
for  coming  into  the  Federal  Court,  at  the  earliest  possible 
day,  and  submitting  himself  to  the  jurisdiction  which  he  has 
invoked. 

Such  is  my  view  of  this  Act  of  1868.  I  have  referred  to 
the  other  statutes,  on  the  subject  of  removal,  because  the 
system  is  one  which  has  been  in  operation  since  the  year  1789, 
and  has  been  acted  upon  throughout,  by  Congress,  on  one 
principle,  namely,  that  the  jurisdiction  of  the  Federal  Courts, 
in  cases  of  removal,  shall  in  no  manner  depend  on  what  a  State 
Court  may  do,  or  omit  to  do. 

In  the  case  of  Murray  v.  Patrie^  before  referred  to,  a 
writ  of  error  was  issued  by  this  Court,  under  the  Act  of  1863, 
in  pursuance  of  the  provision  of  that  Act,  that  "  it  shall  be 
competent  for  either  party,  within  six  months  after  the  ren- 
dition of  a  judgment  in  any  such  case,  by  writ  of  error  or 
other  process,  to  remove  the  same  to  the  Circuit  Court  of  the 
United  States  of  that  district  in  which  such  judgment  shall 
have  been  rendered."  The  words,  "  writ  of  error,"  were  used 
by  Congress,  in  that  Act,  in  their  common  law  sense ;  and, 
when  an  Act  of  Congress  says,  that  it  shall  be  lawful  for  a 
party  to  remove  a  judgment  by  writ  of  error,  the  expression 
necessarily  implies  that  the  usual  course  in  regard  to  a  writ 
of  error  is  to  be  observed.  The  judgment  is  to  be  removed 
by  the  writ  of  error,  but  it  is  not  removed  by  the  mere  issu- 
ing of  the  writ  of  error.  As  in  the  case  of  all  writs  of  error, 
there  must  be  a  return  to  the  writ  of  error.  In  the  case  re- 
ferred to,  a  writ  of  error  was  issued  by  this  Court,  and  served 
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npon  the  clerk  of  the  State  Court,  which  was  the  Supreme 
Court  of  the  State  of  New  York.     He  refused  to  make  a 
Return  to  the  writ,  and  desired  to  bring  before  this  Court,  for 
decision,  the  question  whether  the  case  was  one  in  which  this 
Court  had  jurisdiction  to  issue  the  writ  of  error,  and  whether 
the  Act  of  Congress  was  constitutional.    For  that  purpose^  an 
order  was  made,  in  the  first  instance,  requiring  the  clerk  of 
the  Supreme  Court  of  the  State  of  New  York,  for  the  county 
of  Greene,  in  the  Third  Judicial  District,  to  show  cause  why 
he  should  not  make  a  return  to  the  writ.     The  matter  was 
thoroughly  argued,  and  it  was  on  that  hearing  that  Mr.  Justice 
Nelson  gave  the  opinion  to  which  I  have  referred.    As  the 
result  of  it,  he  directed  that  an  order  should  be  issued,  rqjjuir- 
ing  the  clerk  of  the  Supreme  Court  of  New  York  to  make  a 
return  to  this  Court,  on  the  writ  of  error.     The  clerk  still 
refused  to  make  the  return,  and  then  the  question  came  up, 
before  Mr.  Justice  Nelson,  as  to  what  should  be  done.     On 
the  view  that  it  was  necessary  that  this  Court  should  have  a 
return  to  the  writ  of  error,  in  order  to  exercise  its  jurisdiction 
in  the  case,  he  issued,  sitting  in  this  Court,  a  writ  of  alterna- 
tive numdamnM  to  the  Supreme  Court  of  the  State  of  New 
York.    I  have  before  me  the  original  writ  of  alternative 
mcmdamusj  the  allowance  of  which  is  signed  by  him,  and 
bears  date  on  the  16th  of  October,  1866.     That  writ  was 
served  on  the  clerk  of  the  Supreme  Court,  for  the  county  of 
Greene,  on  the  18th  of  October,  1866.    It  is  addressed  to  the 
Justices  of  the  Supreme  Court  of  the  State  of  New  York, 
for  the  Third  Judicial  District,  and  for  the  county  of  Greene, 
and  to  the  clerk  of  the  county  of  Greene,  and  of  the  Supreme 
Court  therein,  and  recites  the  recovery  of  the  judgment  in 
the  Supreme  Court  of  New  York,  and  that  a  writ  of  error 
has  been  allowed  by  this  Court  on  the  judgment,  with  a  cita- 
tion and  a  proper  bond,  for  the  removal  of  the  action  into  this 
Court,  to  the  end  that  this  Court  may  proceed  to  try  and 
determine  the  facts  and  the  law  therein.     It  recites,  also,  that 
it  has  been  represented  to  this  Court,  that,  after  the  rendition 
of  the  judgment,  the  State  Court  refused  to  allow  the  action 
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to  be  remoTed  into  this  Court  It  then  proceeds :  "  Where- 
upon,  the  said  Oirenit  Oonrt  being  willing  that  jnstioe  shall 
be  done,  you  are  hereby  commanded,  that  you  make  due  and 
legal  return  to  said  writ,  as  required  by  law,  and  that  you  do 
allow  said  action  to  be  removed  and  transferred  into  the  said 
Cirauit  Court  oi  the  United  States  for  the  Southern  District 
of  New  York,  and  that  you  do  proceed  no  ftirther  in  said 
case,  or,  in  default  thereof,  that  you  and  each  of  you  make 
known  "  to  this  Court,  on  a  day  therein  named,  "  why  you 
and  each  of  you  have  not  done  the  same."  The  writ  is 
signed  by  the  clerk  of  this  Court,  and  has  upon  it  the  impress 
of  the  seal  of  the  Court,  and  its  allowance  by  the  Court,  as 
befoip  mentioned.  To  that  alternative  mandcmms  the  return 
and  answer  of  the  Justices  of  the  Supreme  Court  was  made. 
The  return  states,  that  it  is  made  by  way  of  showing  cause 
why  a  peremptory  mandamus  should  not  issue.  It  recites  all 
the  proceedings  in  the  State  Court,  and  sets  out  all  the  &ct8 
of  the  case  which  were  deemed  necessary  to  raise  the  legal 
questions  involved,  and  then  concludes  as  follows :  ^f  Where- 
fore, the  said  Justices  and  clerk  of  said  Supreme  Court  say, 
that  the  said  Circuit  Court  of  the  United  States  has  not  ac- 
quired jurisdiction  of  the  said  suit,  in  favor  of  said  Fatrie 
against  said  Murray  and  Buckley,  and  cannot  compel  a  re- 
moval of  the  same  by  said  writ  of  error,  and  a  new  trial  of 
the  same  in  the  said  Circuit  Court  of  the  United  States." 
To  that  return  there  was  a  demurrer,  and  a  joinder  in  demur- 
rer, and  then  this  Court  gave  judgment. by  a  judgment 
record,  which  sets  out  the  alternative  writ,  the  return,  the 
demurrer,  and  the  joinder  in  demurrer,  and  then  proceeds  as 
follows :  ^^  Whereupon,  all  and  singular  the  premises  being 
seen  by  the  Court  now  here,  and  ftiUy  understood,  and 
mature  deliberation  being  thereupon  had,  for  that  it  appears 
to  the  said  Court,  now  here,  that  the  said  answer  and  return 
of  the  said  Justices  and  clerk,  and  the  matters  therein  con- 
tained, are  not  sufBicient  in  law  to  quash  the  said  alternative 
writ  of  m,andamiM  of  the  said  United  States  and  the  said 
relators,  whereupon,  the  said  United  States  and  relators  pray 
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judgment,  and  also  a  writ  of  peremptory  mcmdanvus,  to  be 
directed  to  the  said  Justices  and  clerk,  commanding  them  as 
in  said  alternative  writ  is  specified :  Wherefore  it  is  consid- 
'  ered,  that-  a  writ  of  peremptory  mandamus  do  forthwith 
issue,  directed  to  the  said  Justices  and  clerk,  commanding 
them,  upon  pain  and  peril  that  shall  fall  thereon,  to  remove 
and  transfer  into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  a  certain  judgment,  and 
the  record  thereof,  now  remaining  on  file  in  the  ofSce  of  the 
said  clerk,  "  describing  the  judgment  particularly,"  according 
to  the  command  of  the  said  former  writ  of  alternative  man- 
dam'us^  and  that  they  do  proceed  no  further  in  said  cause." 
This  judgment  record  is  signed  by  Mr.  Justice  Nelson,  and 
also  by  the  clerk  of  this  Court,  and  bears  date  on  the  20th  of 
November,  1866. 

The  object  of  that  proceeding  by  mandamtcs  was,  to 
secure  a  return  to  the  writ  of  error,  on  the  idea  that  the 
jurisdiction  of  this  Court,  imder  the  Act  of  1863,  on  a  writ 
of  error,  could  not  be  exercised,  unless  a  return  was  made  to 
the  writ  of  error.  The  proceeding  by  m^mdanms  was, 
therefore,  regarded  by  this  Court  as  necessaiy  to  the  exercise 
of  its  jurisdiction.  So  far  as  the  judgment  of  this  Court 
awards  a  peremptory  mandamus  directing  the  State  Court  to 
remove  and  transfer  the  judgment  of  the  State  Court,  and 
the  record  thereof,  into  the  Circuit  Court  of  the  United  States, 
it  awards  a  m>a^amu8  to  remove  the  suit  by  a  return  to  the 
writ  of  error.  That  is  the  point  on  which  the  jurisdiction  of 
this  Court  to  issue  the  writ  of  mandamv^  in  that  case  de- 
pended; and  it  by  no  means  follows,  because  the  writ  of 
Tfha/ndam/us  was  a  proper  remedy  in  the  case  of  Murray  v. 
JPatrie^  that  it  is  at  all  a  necessary  or  proper  remedy  in  an 
ordinary  case  of  the  removal  of  a  suit  before  judgment, 
under  the  statutes  to  which  I  hate  referred.  Under  those 
statutes,  a  writ  of  m>andamu8  is  not  a  necessary  remedy. 
The  case  comes  here  without  any  writ  of  Tnamdwinus.  A  writ 
otm^mdamma  would  be  a  pure  matter  of  supererogation,  in 
any  case  of  the  kind,  because  the  fact  that  the  case  comes 
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here  without  any  affirmative  action  by  the  State  Court,  and 
that  no  affirmative  action  of  the  State  Court  is  necessary^ 
BhowB  that  no  mandamus  from  this  Court  i^  necesBaryto 
enforce  any  such  affirmative  action  of  the  State  Court.  The 
inhibition  of  the  Act  of  Congrees,  that  the  State  Court  shall 
proceed  no  fiirther  in  the  cause,  is  addressed  directly  to  the 
State  Court  by  the  Act  of  Congress,  As  the  jurisdiction 
of  this  Court,  imder  the  14th  section  of  the  Judiciary  Act  of 
September  24th,  1789,  (1  U.  S.  Stat,  at  Large,  81,  82,)  ta 
issue  writs  of  irumdamniSj  is,  as  has  been  determined  in 
numerous  cases,  by  the  Supreme  Court  of  the  United  States, 
confined  to  cases  where  such  writs  are  necessary  to  the  exer- 
cise of  the  jurisdiction  of  the  Court,  it  follows,  that  it  is  not 
necessary,  in  any  case  of  the  removal  of  a  cause  from  a  State 
Court  into  this  Court,  except,  perhaps,  the  case  of  a  writ  of 
error  under  the  Act  of  1863,  that  this  Court  should  issue  a 
mandamics  to  the  State  Court  to  remove  the  case,  a  mcmda^mta 
not  being  necessary  to  the  exercise,  by  this  Court,  of  its  juris- 
diction over  the  cause. 

I  have  referred,  at  some  length,  to  this  subject  of  a  7?wm- 
damusy  because  there  are  several  cases,  in  the  Courts  of  the 
.United  States,  which  seem  to  regard  a  writ  of  mu7vd<mm%  as 
an  appropriate  remedy  in  a  case  like  the  present  one.  But, 
in  my  view,  it  is  never  an  appropriate  remedy  for  a  Circuit 
Court  of  the  United  States,  unless  it  is- a  necessary  remedy;, 
and  it  is  not  a  necessary  remedy,  unless  it  is  necessary  to 
uphold  the  exercise  of  the  jurisdiction  of  the  Court.  Al- 
though what  I  have  said  on  this  subject  is,  in  one  sense,  not 
strictly  involved  in  the  question  now  before  the  Court,  yet 
the  general  subject  of  the  remedy  by  mxmda/nviLSy  in  a  case 
like  the  present  one,  is  so  connected  with  the  order  that  is 
asked  for  on  this  motion,  that  I  have  found  it  impossible  to 
come  to  a  satisfactory  Conclusion  without  considering  the 
entire  question. 

The  opinion  delivered  by  Mr.  Justice  Barnard,  in  the 
State  Court,  on  his  refrisal  to  allow  this  suit  to  be  removed  to 
this  Court,  states  clearly  the  grounds  of  the  refusal.    He 
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says:  "A  liability,  or  alleged  liability,  of  such  corporation, 
or  any  member  thereof,"  referred  to  in  the  2d  section  of  the 
Act  of  1868,  "  must,  I  think,  be  construed  as  sole  liability,  or 
sole  alleged  liability.  It  is  very  manifest,  that  Congress 
intended  to  transfer  to  the  Federal  Courts  jurisdiction  in  cases 
where  a  corporation,  or  a  member  thereof^  created  by  Federal 
laws,  is  sought  to  be  made  liable  by  reason  of  its  corporate 
acts,  or  by  reason  of  acts  of  members  thereof  charged  as 
corporate  acts.  If  this  action  were  of  that  character,  the 
right  to  removal  could  not'  be  well  disputed.  If  the  sole 
object  of  this  action  was  to  compel  the  company  to  issue  to 
the  plaintiff  the  certain  shares  of  the  company,  referred  to  in 
the  complaint,  the  company  would  be  entitled  to  a  removal  of 
the  same.  But  an  examination  of  the  complaint  shows  that, 
in  addition  to  this  object,  the  plaintiff  seeks  to  have  set  aside, 
and  have  declared  illegal,  certain  transactions  between  the 
company  and  the  Credit  Mobilier  of  America,  as  frauds  upon 
the  stockholders  of  the  company.  Certainly,  in  this  aspect 
of  the  case,  it  is  not  brought  to  enforce  the  liability  of  the 
company,  but  to  set  aside  and  annul  certain  transactions  of 
the  company,  as  ultra  wreaP  He  then  proceeds  to  put  his 
refusal  to  remove  the  case  upon  the  ground  that  the  action 
was  brought  to  enforce  a  joint  liability  on  the  part  of  the 
company  and  of  other  defendants.  In  other  words,  he 
places  his  refusal  on  the  ground,  that  there  are  coupled  with 
a  claim  made  by  the  plaintiff  against  the  Union  Pacific  Kail- 
road  Company,  for  an  account  and  payment  to  him,  as  a 
shareholder  in  the  company,  of  his  share  in  the  profits  and 
property  of  the  company,  other  causes  of  action,  against 
other  parties,  which  are  not  for  a  liability  of  the  corporation. 
He  then  says,  in  respect  to  the  verification  of  the  petition  for 
removal,  by  the  treasurer  of  the  company,  on  its  behalf,  and 
by  the  petitioners  Macy  and  Cisco,  for  themselves:  "The 
petition  and  verification  thereof  as  to  the  Union  Pacific  Rail- 
road Company  are  regular.  The  same  may  be  said  as  to  the 
defendants  Macy  and  Cisco."  Nothing  is  said,  in  the  opinion, 
upon  the  question  of  surety.    The  surety  is  not  criticised  in 
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any  way,  as  being  insufficient.  The  whole  case  is  put  upon 
the  construction  of  the  statute.  As  to  that,  as  I  have  already 
stated,  I  cannot  concur  with  Mr.  Justice  Barnard.  One  other 
fundamental  idea,  I  perceive,  runs  through  his  opinion,  which 
is,  that  if  the  case  comes  into  this  Court  as  to  the  company,  and 
as  to  Macy,  and  as  to  Cisco,  the  case,  as  to  the  remainder  of 
the  defendants,  will  be  left  in  the  State  Court,  which  is,  never- 
theless, commanded,  by  the  Act,  to  proceed  no  further  in  the 
suit.  As  to  that  point,  also,  as  I  have  already  stated,  I  do 
not  concur  in  the  opinion  of  Mr.  Justice  Barnard. 

It  appears  by  the  papers  entered  in  this  Court,  in  the  cause, 
by  the  defendants,  that  the  petition  for  removal  was  originally 
presented  to  Mr.  Justice  Cardozo,  of  the  Supreme  Court,  on 
the  31st  of  July,  1868.  The  verifications  of  the  petition  by 
the  company,  and  by  Cisco  and  Macy,  bear  date  on  the  30th 
of  July.  The  petition,  in  all  respects,  fully  complies  with  the 
requirements  of  the  Act  of  1868,  so  far  as  the  company  and 
Macy  and  Cisco  are  concerned,  and  states,  in  the  body  of  it, 
that  the  petitioners  "  hereby  offer  good  and  sufficient  surety, 
for  entering  in  said  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  on  the  first  day  of  its  session, 
copies  of  all  process,  pleadings,  depositions,  testimony,  and 
other  proceedings  in  said  suit,"  &c.  Appended  to  the  petition, 
as  entered  in  this  Court,  is  a  bond  to  the  plaintiff,  in  the  pen- 
alty of  $10,000,  reciting  the  suit  and  the  petition  for  removal, 
and  conditioned  as  required  by  the  Act  of  1868.  There  are 
two  sureties  to  it,  each  of  whom  justifies  in  the  amount  of  its 
penalty,  and  it  is  acknowledged  by  the  sureties.  The  bond, 
affidavits,  and  acknowledgment  bear  date  on  the  3l6t  of  July, 
1868.  On  that  day,  Mr.  Justice  Cardozo,  on  the  summons  and 
complaint  in  the  State  Court,  and  the  petition,  made  an  order 
requiring  the  plaintiff  to  show  cause,  on  the  first  Monday  of 
August  following,  why  the  petition  should  not  then  be  filed 
and  the  prayer  thereof  be  granted,  the  prayer  being,  that  the 
suit  be  removed  to  this  Court,  and  that  the  said  surety  be  ac- 
cepted by  the  State  Court,  and  that  the  State  Court  proceed  no 
farther  in  the  suit.    The  petition  for  removal  must  have  been 
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presented  to  the  State  Court  on  or  before  tlie  6tli  of  Angnst, 
1868,  because,  among  the  papers  entered  in  this  Court,  in  the 
cause,  is  an  order,  entitled  in  the  suit,  made  by  the  Supreme 
Court,  at  a  Special  Term  held  on  that  day  by  Mr.  Justice 
Barnard,  reciting,  that  a  motion  had  been  made  in  this  action, 
on  due  notice,  based  on  the  petition  of  the  company  for  the 
removal  of  the  cause  to  this  Court,  under  and  by  virtue  of  the 
provisions  of  the  Acts  of  Congress  in  such  case  made  and  pro- 
vided, and  that  time  to  file  papers  in  opposition  to  the  motion 
had  been  given  to  the  plaintiff,  on  his  application,  until  the 
third  Monday  of  August.  Some  time  seems  to  have  been  oc- 
cupied in  taking  testimony  before  a  referee,  to  be  used  on  the 
motion  to  remove  the  cause,  and  it  does  not  appear  at  what 
time  the  motion  was  finally  submitted  to  the  judgment  of  the 
Court.  An  affidavit  made  for,  and  used  on,  the  motion,  states, 
that  the  petitioning  defendants  presented  the  petition  to  the 
State  Court  on  the  3d  day  of  August,  1868,  "  and  then  and 
thereupon  offered  in  and  to  said  Supreme  Court  good  and 
sufficient  surety,  in  pursuance  of  said  Acts  of  Congress."  The 
opinion  of  Mr.  Justice  Barnard,  deciding  the  motion  for  re- 
moval, was  filed  on  the  4th  of  March,  1869.  The  formal  order 
of  the  State  Court  on  the  decision,  is  dated  March  10th,  1869. 
It  makes  no  reference  whatever  to  the  fact  that  any  surety 
had  been  offered  to  the  State  Court.  It  refers  merely  to  the 
summons,  the  complaint,  the  petition  for  removal,  aud  sxm- 
dry  affidavits  used  on  the  motion  for  removal,  and  orders  that 
the  prayer  of  the  petition  be  denied.  The  copy  of  the  peti- 
tion and  the  copy  of  the  bond,  which  are  entered  in  this  Court, 
each  of  them  bears  an  endorsement  that  it  was  filed  March 
13th,  1869.  No  other  conclusion  can  be  drawn  from  these 
facts,  than  that  the  bond,  as  surety,  was  offered  to  the  State 
Court  while  the  petition  was  pending  before  it ;  and  no  point 
is  made,  in  the  opinion  of  Mr.  Justice  Barnard,  as  to  that 
fiact,  or  as  to  the  sufficiency  of  the  surety.  The  petition  being, 
as  to  its  contents,  in  strict  accordance  with  the  Act  of  Con- 
gress, and  being  under  the  seal  of  the  company,  with  an  affi- 
davit of  its  secretary  that  such  seal  is  its  seal,  and  was  set 
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thereto  by  him  by  its  authority,  and  being  signed  by  the 
treasurer  of  the  company,  and  being,  as  Mr.  Justice  Barnard 
states  in  his  opinion,  verified  as  to  the  company,  in  the  form 
authorized  by  the  State  practice,  and  the  allegation  in  it  be- 
ing, as  Mr.  Justice  Barnard  also  states,  positive  and  not  upon 
information  and  belief,  a  proper  case  for  removal  was  made  out. 
Under  the  Act  of  1868,  the  petition  for  removal  may  be  made 
by  the  company,  or  by  any  one  member  thereof  The  peti- 
tion in  this  case  was  made  by  the  company,  and  it  was  also 
made  by  Cisco,  a  member  thereof,  and  by  Macy,  a  member 
thereof.  It  shows  a  suit  pending  against  the  corporation,  for 
an  alleged  liability,  within  the  statute  ;  and  it  is  of  no  conse- 
quence that  other  causes  of  action  are  joined  with  that  cause 
of  action.  The  complaint  in  the  State  Court  sets  forth,  that 
the  plaintiff  is  the  owner  and  holder  of  six  shares  of  the  capi- 
tal stock  of  the  defendants,  the  Union  Pacific  Railroad  Com- 
pany ;  that  the  same  stand  in  his  name  on  the  books  of  the 
company ;  that  he  claims  to  be  entitled,  as  against  the  com- 
pany, by  subscription,  to  twenty  thousand  other  shares  of  its 
capital  stock;  and  that  the  directors  of  the  company  deny  his 
right  thereto,  and  refuse  to  give  him  certificates  therefor.  He 
demands  judgment,  that  he  may  be  declared  to  be  a  stock- 
holder of  the  company,  in  respect  to  the  twenty  thousand 
shares,  and  to  be  entitled  to  an  account  of  all  the  rights,  prop- 
erty, and  franchises  of  the  company,  at  the  time  he  subscribed 
for  the  twenty  thousand  shares,  and  to  be  allowed  his  just 
proportion  thereof;  and  that,  until  his  rights  are  fully  admit- 
ted, and  the  said  accounting  be  had,  and  payment  be  made  to 
him  of  aU  to  which  he  may  be  entitled,  the  company  be  re- 
strained, by  injunction,  from  declaring,  making,  or  paying, 
any  dividend  or  division  of  any  money  or  property  among 
its  stockholders,  or  any  of  them.  In  addition  to  this  claim 
for  a  liability  of  the  company,  and  this  prayer  for  relief 
against  the  company,  the  complaint  makes  sundry  allegations 
of  fact,  in  reference  to  other  defendants,  on  which  it  prays 
that  those  of  the  defendants  who  are  directors,  ofScers,  and 
stockholders  of  the  company,  and  have  participated  in  the 
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profits  of  the  defendants  the  Credit  Mobilier  of  America,  be 
declared  to  be  trustees  thereof  for  the  company  and  its  stock- 
holders, and  held  to  accomit  for  the  same ;  that  the  company 
be  enjoined  from  delivering  to  the  Credit  Mobilier,  and  the 
Credit  Mobilier  from  receiving,  any  bonds  of  the  United 
States,  or  any  grants  of  lands  from  the  United  States,  or  any 
bonds  of  the  company  issued  imder  certain  Acts  of  Congress ; 
that  all  contracts  made  between  the  company  and  the  Credit 
Mobilier,  and  between  the  company  and  the  defendant  Oakes 
Ames,  be  declared  fraudulent,  and  be  set  aside ;  that  the  Credit 
Mobilier  return  to  the  company  all  property,  or  the  proceeds 
thereof,  received  at  any  time  by  the  Credit  Mobilier  from  the 
company,  or  under  any  contract  or  transfer  made  by  the  com- 
pany; and  that  the  Credit  Mobilier  be  enjoined  from  dividing 
any  profits,  money,  or  property  among  its  stockholders,  until 
the  liabilities  of  its  directors  and  stockholders  to  the  com- 
pany and  its  stockholders  shall  be,  in  such  action,  determined. 
The  petition  for  removal  avers,  that  the  petitioners,  who  are 
the  company,  Cisco,  Macy,  and  three  others  of  the  defend- 
ants, ^^have  a  defence  in  said  suit  arising  nmder  and  by  virtue 
of  the  Constitution  of  the  United  States,  and  the  laws  of  the 
United  States." 

I  am  of  opinion,  therefore,  that  a  case  was  made  out  for 
removal ;  that  the  State  Court,  ipso  facto^  lost  jurisdiction 
of  the  case ;  and  that,  on  the  entering  of  the  papers  in  this 
Court,  it  can  proceed  with  the  suit  and  with  the  whole  suit. 
K  all  the  proper  papers  have  not  as  yet  been  filed  here,  the 
defect  can  be  supplied ;  but,  as  far  as  I  am  advised,  they  all 
have  been  filed  here.  The  petition  for  removal  must  be  con- 
sidered as  having  been  filed  in  the  State  Court,  within  the 
meaning  of  the  Act  of  1868,  when  it  was  presented  to  the 
State  Court  with  the  bond,  irrespective  of  the  formal  endorse- 
ments made  on  those  papers,  that  they  were  filed  on  the  13th 
ef  March,  1869 ;  for,  otherwise,  it  would  be  in  the  power  of 
the  State  Court  to  defeat  a  removal,  by  making  a  rule  that  a 
petition  for  removal  should  never  be  filed  therein,  when  the 
State  Court  should  refuse  to  grant  its  prayer.    The  Act  of 
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Congress  cannot  be  evaded  in  that  way.  It  is  substantially 
what  South  Carolina  did,  under  circumstances  which  caused 
the  passage  of  the  Act  of  1833 ;  and  New  York  might  do  the 
same.  When  the  proper  petition  is  presented  to  the  State 
Court,  with  the  surety,  so  that  that  Court  acts  upon  the  mat- 
ter judicially,  in  any  way  whatever — and,  in  this  case,  such 
presentation  and  action  took  place,  as  before  shown,  as  early 
as  the  6th  of  August,  1868 — ^whether  the  State  Court  accepts 
the  surety  or  not,  unless  it  puts  its  refusal  upon  some  valid 
defect  in  the  petition,  or  some  insufficiency  in  the  surety,  it 
loses  jurisdiction  of  the  cause  eo  metanti. 

It  was  urged,  on  the  motion,  that  there  is,  in  fact,  no  de- 
fence in  this  case,  arising  under,  or  by  virtue  of,  the  Consti- 
tution of  the  United  States,  or  any  law  of  the  United  States, 
that  the  defendants  themselves  have  so  declared,  and  that  the 
papers  show  the  fact.  There  is  a  decision  of  this  Court  on 
that  point,  made  by  Mr.  Justice  Nelson,  in  the  case  of  Den- 
nistoun  v.  Draper^  to  which  I  have  already  referred.  It  was 
a  case  of  a  suit  removed  from  a  State  Court  into  this 
Court,  xmder  the  Act  of  1833.  That  Act  requires  that,  in 
the  petition  to  this  Court,  the  nature  of  the  suit  shall  be  set 
forth.  A  motion  was  made  to  this  Court  to  remand  the  suit 
back  to  the  State  Court.  The  defendant,  in  his  petition  for 
removal,  set  forth  that  he  was  an  officer,  acting  under  the 
revenue  laws  of  the  United  States,  namely,  a  cotton  agent  at 
the  city  of  New  York,  appointed  by  the  Secretary  of  the 
Treasury,  in  pursuance  of  law,  and  that  he  was  in  possession 
of  the  cotton  involved  in  the  suit,  and  which  was  a  replevin 
suit  for  the  cotton,  and  held  it  as  captured  and  abandoned 
property,  under  certain  statutes  of  the  United  States.  The 
motion  to  remand  was  founded  on  the  ground  that  the  defend- 
ant did  not  hold  the  cotton,  at  the  time  the  replevin  suit 
sought  to  be  removed  was  brought,  as  an  officer  of  the  reve- 
nue laws,  or  as  a  person  authorized  to  hold  the  cotton  under 
such  laws,  but  held  it  wrongfully,  and  in  violation  of  the 
rights  of  the  plaintiffs  in  it,  and  was  simply  a  tortfeasor. 
Upon  that  point,  Mr.  Justice  Nelson  says :    "  If  the  petition 
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and  affidavit,  with  the  certificate  of  coTmsel,  failed  to  bring 
the  cause  within  the  Act  of  Congress  providing  for  the  re- 
moval, it  would  be  the  duty  of  the  Court,  on  motion,  to 
remand  it ;  and  such  order  has,  also,  not  unfrequentlj  been 
entered  in  cases  where  it  appeared  clearly,  by  the  admission 
of  the  parties  or  otherwise,  that  they  were  not  within  the 
Act  of  removal.  Kit,  in  cases  where  the  proceedings  are  in 
conformity  with  the  Act,  the  removal  is  imperative,  both 
upon  the  State  and  the  Circuit  Court ;  and,  if  the  facts  are 
seriously  contested,  it  must  be  done  in  a  formal  manner,  by 
pleadings  and  proofs,  in  the  latter  Court.  The  question  of 
jurisdiction  belongs  to  the  Federal  Courts,  and  must  be  heard 
and  determined  there.  The  statute  is  peremptory,  that  *the 
cause  shall  thereupon  be  entered  on  the  docket  of  said  Court, 
and  shall  be  thereafter  proceeded  in  as  a  cause  originally  com- 
menced in  that  Court,'  and  ^  shall  be  deemed  and  taken  to 
be  moved  to  the  said  Circuit  Court,  and  any  ftirther  proceed- 
ings, trial,  or  judgment  therein  in  the  State  Court,  shall  be 
wholly  null  and  void.'  It  is  true,  that  the  plaintiff,  after  the 
removal  of  the  cause  into  the  Circuit  Court,  has  no  means, 
according  to  the  course  of  j^roceeding  in  that  Court,  to  raise 
the  question  of  jurisdiction  upon  the  pleadings ;  and  such 
disability,  doubtless,  furnishes  some  plausibility  of  reason  for 
the  hearing  of  the  question  upon  motion.  But  this  mode  of 
presenting  it,  which  must  be  upon  affidavits,  oftentimes  con- 
flicting  and  irreconcilable,  is  most  unsatisfactory,  and  should 
not  be  entertained  unless  from  unavoidable  necessity,  with  a 
view  to  ascertain  the  appropriate  tribunal  to  hear  and  de- 
termine the  cause.  I  am  of  opinion  that,  no  such  necessity 
exists."  He  then  proceeds  to  show  that  the  plaintiff  can 
avail  himself  of  the  objection  to  the  jurisdiction  at  any*  stage 
of  the  trial,  and  that  if,  when  the  evidence  is  closed,  it  shall 
appear  that  the  cause  is  such  as  not  to  come  within  the 
cognizance  of  the  Court,  under  the  Act,  it  will  be  its  duty 
to  instruct  the  jury  that  the  Court  has  no  jurisdiction  of  the 
case,  and  to  remand  it  back  to  the  State  Court.  He 
further  says  :  "  The  cause,  therefore,  in  question,  was  properly 
instituted  in  the  State  Court,  leaving  the  only  question  for 
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consideration,  on  this  motion,  as  to  the  legal  effect  of  the 
remayal ;  and,  as  to  that,  I  am  of  opinion,  inasmuch  as  the  Act 
of  Congress  has  been  fully  complied  with,  it  is  not  proper,  if 
it  be  competent,  for  this  Court  to  determine,  upon  motion, 
the  disputed  jurisdictional  facts,  involving  the  right  or  legal- 
ity of  the  removal ;  and  that,  inasmuch  as  the  question  of 
jurisdiction  involving  them  cannot  be  raised  upon  the  plead- 
ings, the  proper  place  to  hear  and  determine  them  is  on  the 
trial,  where  the  plaintiffs  will  be  at  liberty  to  take  advantage 
of  the  objection."  The  same  view  was  taken  by  the  Supreme 
Court  in  The  Mayors,  Cooper ^{6  WaUace,  24:7 j  254.)  As 
the  defendants,  the  company,  Cisco  and  Macy,  have  complied 
strictly  with  the  Act  of  1868,  by  setting  out,  in  their  peti- 
tion, that  they  have  a  defence  in  the  suit,  arising  under  the 
Constitution  of  the  United  States  and  the  laws  of  the  United 
States,  that  averment  must  be  accepted  as  true,  un(il  it  is 
disposed  of  on  the  trial  of  the  case.  It  cannot  be  inquired 
into  on  the  present  motion,  or  even  on  a  motion  to  remand 
the  cause  to  the  State  Court. 

My  conclusion,  therefore,  is,  that  the  whole  of  this  cause 
is  in  this  Court,  as  respects  all  th^  parties  to  it  and  all  the 
subject  matter  involved  in  it ;  and  that  no  part  of  it  is  now  in 
the  State  Court.  Any  proceedings  which  are  going  on  in  the 
suit  in  the  State  Court  are  void.  Whether,  as  is  alleged  in  an 
affidavit  used  on  this  motion,  such  proceedings  are  going  on, 
or  whether,  as  is  claimed  on  the  part  of  the  plaintiff,  what- 
ever proceedings,  connected  with  the  suit,  are  now  going  on 
in  the  State  Court,  are  not  proceedings  in  the  suit,  are  not 
questions  now  presented. 

As  this  Court  has  jurisdiction  of  this  suit,  the  next  ques- 
tion is,  whether  the  relief  asked  for  by  this  motion  shall  be 
granted.  The  propriety  of  the  action  of  this  Court,  either 
directly  upon  a  State  Court,  or  upon  a  party  to  a  suit  pending 
in  this  Court,  has  been  discussed  in  various  cases  arising 
under  the  laws  of  the  United  States,  in  the  Courts  of  the 
United  States.  Under  the  14:th  section  of  the  Judiciary  Act, 
before  referred  to,  which  provides  that  the  Courts  of  the 
United  States  shall  have  power  to  issue  aU  writs  which  may 
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b6  neceflsaiy  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of  law,  and  i^  view 
of  the  general  principles  of  jurisprudence,  this  Court  un- 
doubtedly has  power,  with  a  view  to  the  efficient  exercise 
of  its  jurisdiction  in  this  case,  to  resort  to  all  means  that  are 
proper  to  enforce  its  jurisdiction.  I  refer,  on  this  subject,  to 
the  case  of  TJie  Bowrd  of  Cormnissionera  of  Knox  County  v. 
Aapm/iJoaU,  (24  Jloward^  876,)  and  to  the  case  of  Higga  v. 
Johnson  Coimtyj  (6  WaUace,  166.)  In  the  case  last  cited,  a 
State  Oourt  in  Iowa  has  issued  an  injunction  to  restrain  the 
levying  of  a  tax  to  pay  a  judgment  recovered  by  one  Kiggs, 
in  the  Circuit  Court  of  the  United  States  for  Iowa,  against 
Johnson  County,  in  Iowa,  on  certain  bonds  issued  by  that 
county.  After  the  injunction  had  been  issued.  Biggs,  by 
petition,  applied  to  the  said  Circuit  Court  for  a  mamdamus  to 
the  parties  enjoined,  who  were  officers  of  the  State,  to  compel 
the  levying  of  a  tax  sufficient  to  pay  the  amount  of  the 
judgment.  In  opposition  to  the  application,  the  issuing  of 
the  injunction  by  the  State  Court  was  set  up.  Biggs  de- 
murred to  such  answer,  assigning,  as  cause  of  demurrer,  in 
substance,  that,  after  the  rendering  of  the  judgment  by  the 
Circuit  Court,  the  State  Court  had  no  jurisdiction  to  prevent 
him  from  using  the  process  of  the  Circuit  Court,  by  writ  of 
Tnamda/rmiB^  to  collect  his  judgi^ent.  The  Circuit  Court 
overruled  the  demurrer,  and  Biggs  carried  the  case,  by  writ 
of  error,  to  the  Supreme  Court.  That  Court  reversed  the 
judgment  and  sustained  the  demurrer.  It  held,  that  the 
issuing  of  the  mcmdcmms  by  the  Circuit  Court,  was  to  be 
regarded  as  a  proceeding  necessary  to  the  exercise  of  the 
jurisdiction  of  the  Circuit  Court ;  that  a  Circuit  Court  of  the 
United  States  can  issue  a  writ  of  mcmdcmius^  in  all  cases 
where  it  may  be  necessary,  agreeably  to  the  principles  and 
usages  of  law,  to  the  exercise  of  its  jurisdiction ;  and  that  it 
can  issue  such  a  writ  to  an  officer  of  a  State.  To  the  same 
effect  are  the  cases  of  United  States  v.  Council  of  KeohuJc^ 
(6  WaUace^  614,  618.)  The  principle  of  those  cases  is,  that 
this  Court  has  power  to  issue  a  writ  of  mwndmnus^  and  to  do 
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any  other  act  of  a  kindred  character,  when  necessary  to  the 
exeroiae  of  its  jurisdiction.  These  cases  are  all  based  upon 
the  early  case  of  Mclntire  v.  Wood^  (7  Cranch^  504,)  which 
holds,  that  the  power  of  the  Oircait  Courts  of  the  United 
States  to  issue  the  writ  of  mcmda/mus^  while  it  exists  in  cases 
where  the  issuing  of  the  writ  is  necessary  to  the  exercise  of 
its  jurisdiction,  is  confined  exclusively  to  such  cases.  In  the 
opinion  of  the  Court  in  that  case,  delivered  by  Mr.  Justice 
Johnson,  the  following  language  is  used :  "  We  are  of  opin- 
ion, that  the  power  of  the  Circuit  Courts  to  issue  the  writ  of 
mamdwmMSj  is  confined  exclusively  to  those  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  jurisdiction.  Had  the 
11th  section  of  the  Judiciary  Act  covered  the  whole  ground  of 
the  Constitution,  there  would  be  much  reason  for  exercising 
this  power  in  many  cases  wherein  some  ministerial  act  is  neces- 
sary to  the  completion  of  an  individual  right,  arising  under 
laws  of  the  United  States,  and  the  14th  section  of  the  same 
Act  would  sanction  the  issuing  of  the  writ  for  such  a  pur- 
pose. But,  although  the  judicial  power  of  the  United  States 
extends  to  cases  arising  under  the  laws  of  the  United  States, 
the  legislature  have  not  thought  proper  to  delegate  the  exer- 
cise of  that  power  to  its  Circtdt  Courts,  except  in  certain  spec- 
ified cases.  When  questions  arise  under  those  laws  in  the 
State  Courts,  and  the  party  who  claims  a  right  or  privilege 
under  them  is  unsuccessful,  an  appeal  is  given  to  the  Supreme 
Court,  and  this  provision  the  legislature  has  thought  sujQicient  at 
present  for  all  the  political  purposes  intended  to  be  answered  by 
the  clause  of  the  Constitution  which  relates  to  the  subject." 
The  case  just  cited  is  the  one  upon  which,  under  the  14th 
section  of  the  Judiciary  Act  of  1789,  it  has  been  regarded  as 
settled,  that  the  remedy  by  a  writ  of  mdnda/rwas  from  a  Cir- 
cuit Court  of  the  United  States,  is  to  be  invoked  only  where 
it  is  necessary  to  the  exercise  of  the  jurisdiction  of  the  Court. 
Upon  this  subject,  the  remarks  of  Mr.  Justice  Woodbury,  a 
very  discreet  and  experienced  Judge,  long  in  public  life,  in 
the  case  of  Ladd  v.  Tudor,  (3  Woodh.  <&  Jf.,  325,  332,)  are 
exceedingly  apposite.    An  application  was  made  to  the  Circuit 
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Court  of  the  United  States  for  the  District  of  Massachnsetts, 
to  issue  a  ma/ndamua  to  a  State  Court,  to  remove  a -cause 
therefrom,  under  the  Act  of  1789,  where  the  plaintiff  was  a 
citizen  of  Massachusetts  and  the  defendant  was  a  citizen  of 
l^ew  Hampshire,  and  where  the  State  Court  had  refused  to 
remove  the  cause.    Mr.  Justice  Woodbury,  in  his  opinion, 
says :  ^^  It  may  not  be  improper  to  add  a  few  remarks  more 
as  to  the  use  of  this  particular  remedy  in  a  case  like  this. 
Some  doubt  might  exist,  whether  a  rrhcmdrnmia  to  a  State 
Court  from  this  tribunal,  organized  under  another  govern- 
ment, was  the  proper  remedy."     He  then  cites  the  case, 
which  has  been  referred  to  on  this  motion,  of  Spraggvna  v. 
County  Cowrt  of  Hvmphries^  {Cookers  Hep.,  260,)  and  says 
that  that  case  seems  to  countenance  the  application  before 
him.    He  also  cites  the  case  of  Brown  v.  Crippen^  (4  H.  dk 
JbT.,  173,)  and  says,  that,  ^^  although  the  marginal  note  of  that 
case  §ays  that  a  mcmda/rmM  yroxM.  lie  from  the  Circuit  Court, 
no  such  opinion  was  there  given ;  that  it  is  only  suggested 
whether  a  writ  of  certiorari  might  not  lie  from  the  Circuit 
Court ;  and  that   the  counsel  strenuously  contended  that  no 
mcmdamAis  would  lie  from  the  Circuit  Court,  and  that  the 
latter  had  no  jurisdiction  over  the  case  till  it  actually  came 
there."    He  then  refers  to  the  case  of  Mclntire  v.  Wood,  (7 
Crcmch,  504,)  and  says,  that,  although  that  case  speaks  gen- 
erally of  the  power  of  the  Circuit  Court  to  issue  a  numdcmiuay 
in  order  to  sustain  its  jurisdiction,  and  although  the  decision 
in  the  case  in  Cooke  rests  on  the  power  of  superior  Courts  to. 
enforce  their  jurisdiction  over  inferior  ones  by  mcmdam/ae, 
yet  it  is  very  questionable  whether  a  case  like  the  one  then 
before  him  ought  to  be  considered  within  that  principle.    He 
adds :  "  It  is  a  correct  principle  between  inferior  and  superior 
Courts  of  the  same  government,  but  difficult  to  be  upheld  be- 
tween Courts  established  by  separate  governments.    K  neces- 
sary to  decide  on  this,  it  might  require  more  grave  considera- 
tion, before  sustaining  it  in  cases  like  this,  because,  being  a 
mode  of  redress  very  likely  to  lead  to  jealousies  and  collisions 
between  the  States  and  General  Government,  of  a  character 
any  thing  but  desirable." 
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It  is  apparent,  therefore,  that  this  one  idea  runs  through 
all  the  cases — ^that  the  remedy  by  mcmda/mus  will  not  be  ex- 
ercised by  the  Courts  of  the  United  States,  except  where  it  is 
necessary  to  their  jurisdiction.  On  this  principle,  in  a  case  of 
removal  like  the  present,  no  ma/nda/m/us  is  necessary  to  the 
exercise  of  the  jurisdiction  of  this  Court.  This  principle, 
embodied  in  the  lith  section  of  the  Judiciary  Act  of  1789,  is 
carried,  in  spirit,  into  the  5th  section  of  the  Act  of  March 
2d,  1793,  (1  TJ.  S.  Stat,  at  Zarge^  334,  335,)  which  provides 
that  no  writ  of  injunction  shall  be  granted  by  a  Court  of  the 
United  States,  "  to  stay  proceedings  in  any  Court  of  a  State." 
This  provision  was  intended  by  Congress  to  prevent  conflicts 
between  the  State  Courts  and  the  Federal  Courts,  in  cases 
^here  such  conflicts  were  not  absolutely  necessary.  Where 
a  case  goes  up  to  the  Supreme  Court,  from  a  State  Court, 
under  the  25th  section  of  the  Judiciary  Act  of  1789,  and  it  is 
necessary  to  the  exercise  of  the  jurisdiction  of  the  Supreme 
Court,  that  it  should  issue  any  particular  process,  of  course 
it  will  issue  it;  and  so  this  Court,  where  it  is  necessary  to 
issue  any  process,  will  do  so.  It  issued  a  mandamus  in  the 
case  of  Murray  v.  Patrie^  because  the  issue  of  the  writ 
was  regarded  as  necessary  to  the  exercise  of  the  jurisdic- 
tion of  this  Court,  with  a  view  to  secure  a  return  to  the  writ 
of  error. 

In  analogy  to  this  principle,  I  do  not  regard  it  as  proper  to 
grant  the  order  asked  for  in  this  case.  Such  an  order  is  not 
,  necessary  to  the  exercise  of  the  jurisdiction  of  this  Court.  On 
the  general  principles  of  comity,  irrespective  of  the  Act  of 
1793,  if  this  case  is  a  case  which  the  State  Court  regards  as 
still  remaining  in  that  Court,  and  this  Court  shall  issue  an 
order  restraining  the  plaintiff,  under  pains  and  penalties,  from 
proceeding  in  the  suit  in  the  State  Court,  the  State  Court  may 
grant  an  order  to  restrain  the  defendants,  nnder  pains  and 
penalties,  from  proceeding  in  the  suit  in  this  Court.  While 
the  issuing  of  no  process  appropriate  to  a  suit,  and  necessary  to 
properly  maintain  the  jurisdiction  of  this  Court,  will  ever  be 
intermitted  by  this  Court,  this  Court  will  always  sedulously 
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abstain  from  inviting  any  of  those  conflicts  which  have  a  ten- 
dency to  arise,  under  onr  mixed  system  of  Government,  be- 
tween the  Federal  and  the  State  Courts.  We  have  proceed- 
ed for  eighty  years  with  very  few  of  such  judicial  conflicts,  and, 
with  discretion,  they  may  generally  be  avoided.  Entirely  ir- 
r^pective,  therefore,  of  the  Act  of  1Y93,  my  judgment  is 
against  the  propriety  of  granting  the  order  asked  for. 

But  there  is  a  further  ground  which  seems  to  me  conclusive 
against  the  motion.  If  this  cause  is,  in  fact,  in  the  State  Court, 
this  Court  is  absolutely  prohibited,  by  the  Act  of  1793,  from 
staying  the  proceeding  in  the  State  Court.  If  this  cause  is 
not  in  the  State  Court,  every  thing  that  is  going  on  there,  in 
the  way  of  proceedings  in  the  suit,  is  an  utter  nullity ;  and  it 
is,  certainly,  not  becoming  for  this  Court  to  stay  proceeding/ 
which  this  Court  declares  to  be  null  and  void.  It  would  hes- 
itate long  before  it  would  stay  void  proceedings  in  a  State 
Court.  The  State  Court,  it  is  to  be  assumed,  regards  the  pro- 
ceedings now  going  on  in  this  Court,  in  this  suit,  as  null  and 
void ;  but  it  is  not  to  be  assumed  that  the  State  Court  would 
undertake  to  restrain  the  defendants  from  carrying  on  such 
null  and  void  proceedings.  It  has  not  done  any  thing  of  the 
kind  as  yet,  and  it  would,  doubtless,  regard  such  a  proceeding 
as  outside  of  its  proper  province.  So  far  as  appears  to  this 
Court,  the  action  of  the  State  Court,  in  this  matter,  has  been 
entirely  unexceptionable,  as  respects  this  Court,  or  any  ac- 
tion of  this  Court.  The  point  upon  which  Mr.  Justice  Barnard 
placed  his  decision  in  the  State  Court,  in  this  case,  is  one  upon 
which  I  am  clearly  of  opinion  that  he  was  wrong ;  but  it  is  a 
question  as  to  the  construction  of  a  statute,  on  which  Judges 
and  Courts  often  differ  in  opinion. 

Irrespective  of  the  views  already  presented,  if  this  suit  is  an 
existing  proceeding  in  the  State  Court,  this  Court  is  inhibited, 
by  the  6th  section  of  the  Act  of  March  2d,  1793,  from  grant- 
ing an  injunction  to  stay  such  proceeding.  The  statute  uses,  in- 
deed, the  words,  "  a  writ  of  injunction ;"  but  the  spirit  of  it  is, 
that  this  Court  shall  not  in  any  manner  stay  a  proceeding  in  a 
Court  of  a  State.    It  is  not  an  inhibition  merely  against  issuing 
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an  injimction  in  the  shape  of  a  writ  of  injunction,  mcmdamus^ 
or  prohibition,  directed  to  the  State  Conrt  itself,  but  it  has  been 
construed  always  as  an  inhibition  against  staying  a  party  from 
conducting  such  proceedings  in  a  State  Court.  Such  was  the 
view  of  this  Court  in  the  case  of  The  City  Bamk  of  New  York 
V.  Skeltony  (2  Blatchf,  C.  C.  H.,  14, 18,)  where  this  Court  was 
asked  to  stay  a  defendant  from  taking  further  proceedings  in  a 
suit  which  he  had  brought  in  a  State  Court.  This  Court  says : 
**  There  is  an  impediment  to  the  enforcement  of  that  principle 
by  this  Court  in  the  case  now  before  it.  One  of  the  suits 
pending,  against  which  the  plaintiffs  ask  relief,  is  prosecuted 
in  the  State  Court  of  Chancery,  and  this  Court  is  clothed  with 
no  power  to  restrain  or  interfere  with  a  suit  so  situated.  A 
^ourt  of  the  United  States,  in  executing  a  jurisdiction  vested 
in  it,  may  undoubtedly  act  upon  parties  who  are  suitors  in  a 
State  Court  in  relation  to  the  same  subject-matter,  so  far,  at 
least,  as  to  compel  their  submission  to  such  judgment  as  the 
United  States  Court  may  render  in  a  case  of  which  it  has  cog- 
nizance. Sut,  even  then,  it  cannot  interdict  their  prosecu- 
ting their  suit  in  a  State  Court,  much  less  control  any  action 
pending  in  such  Court.  It  is  understood  that  the  State  Courts 
uniformly  adopt  thje  same  doctrine  in  respect  to  Courts  of  the 
United  States."  In  the  order  made  in  that  case,  this  Court 
declared,  that  the  proceedings  in  the  State  Court  Were  not 
within  the  cognizance  of  this  Court,  or  subject  to  its  control, 
and,  therefore,  it  issued  an  injunction  merely  restraining  the 
defendant  from  further  prosecuting  suits  brought  by  him  in 
this  Court,  until  the  suit  in  the  State  Court  should  be  de- 
cided. 

It  results,  from  these  views,  that,  although  this  suit  has 
been  properly  removed  to  this  Court,  and  is  now  pending 
here,  it  is  not  a  proper  exercise  of  the  judicial  power  of  this 
Court  to  grant  the  order  asked  for.  The  motion  is,  therefore, 
denied. 
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Peteb  Brown 
Geobge  C.  Hall,  and  othebs.    In  Equtty. 

Where  a  patent  (cft  an  "  improyement  in  paint-cans"  claimed  "  the  employment 
of  a  stren^^ening  wire  within  the  bead,  as,  and  for  the  pnrpose  herein 
shown  and  described,"  and  the  specification  stated  the  point  of  the  invention 
to  be,  placing  a  wire  within  a  bead  near  the  top  edge  of  the  body  of  the 
can,  dose  under  where  the  coyer,  when  on,  would  come  to,  in  order  to 
strengthen  the  sides  of  the  can,  and  prevent  them  from  collapsing,  by  the 
great  weight  of  the  paint,  when  the  can  should  be  held  by  a  bul :  Beld, 
that  if  a  can,  so  constructed,  was  old,  as  a  structure,  it  was  of  no  consequence 
what  it  was  designed  to  contain,  provided  it  employed,  within  a  bead  locat- 
ed in  substantially  the  same  place,  a  wire,  to  strengthen  the  can  against  side 
pressure,  and  prevent  its  walls  from  collapsing  by  such  side  pressure. 

Hdd,  also,  that  an  ice-cream  freezer,  if  so  constructed,  was  an  answer  to  the 
patent,  on  the  ground  of  novelty,  although  it  had  no  bail  by  which  it  could 
be  held  up  or  carried. 

An  answer,  in  a  suit  in  equity,  on  a  patent,  ought,  in  order  to  raise  the  defence 
of  a  want  of  novelty  in  the  patent,  to  specify  the  time,  place,  and  person, 
when,  where,  and  by  whom,  the  prior  invention  was  made  or  known,  with  suf- 
ficient particularity  to  enable  the  plaintiff  to  know  what  he  has  to  meet. 

Where  the  answer  does  not  contain  such  specification,  but  only  avers  general 
want  of  novelty,  and  prior  use  and  sale  generally,  and  the  defendant  takes 
testimony  before  the  examiner,  to  prove  such  want  of  novelty,  without  any 
objection  being  at  the  time  interposed  by  the  plaintiff,  on  the  ground  that 
the  testimony  is  directed  to  a  defence  not  raised  by  the  answer,  the  plaintiff 
must  be  regarded  as  waiving  such  objection,  and  it  is  too  late  for  him  to 
raise  it  at  the  hearing  of  the  cause. 

An  objection  to  testimony  made  on  the  taking  of  it  before  an  examiner,  must 
state  the  ground  of  the  objection,  or  it  is  not  a  legal  or  valid  objection. 

In  this  case,  the  defendant  was  allowed  to  move  to  amend  his  answer,  without 
costs,  after  the  hearing,  and  before  the  decree,  so  as  to  set  up  the  particulars 
of  defence,  on  the  ground  of  the  want  of  novelty,  disclosed  in  his  proofs. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  April  10th,  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a 
suit  in  equity,  founded  on  letters  patent  issued  to  the  plaint- 
iff, November  29th,  1859,  for  an  "improvement  in  paint- 
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cans."  The  specification  stated,  that  the  invention  was  ^^  a 
new  and  improved  can ; "  and  that  the  body  of  the  can  was 
constructed  with  a  semi-circular  projection,  or  bead,  near  to 
its  top  edge,  which  served  to  strengthen  the  can  against  any 
side  pressure,  and  which  was  at  such  a  distance  from  the  top 
edge  of  the  body  of  the  can,  that  the  cover,  when  the  same 
was  on,  came  down  close  to  the  upper  side  of  this  projection 
or  bead.  The  specification  added :  "  Within  the  bead  a  wire 
is  placed,  which  gives  strength  to  the  sides  of  the  can,  pre- 
venting them  from  collapsing.  The  tin  cans  usually  em- 
ploy^ed,  are  liable  to  collapse  when  held  by  a  bail,  owing  to 
the  great  weight  of  the  paint ;  but,  by  the  use  of  the  wire 
within  the  bead,  the  walls  of  the  can  are  strengthened,  so 
that  they  cannot  collapse.  "No  paint-can  thus  made,  nor  any 
other  covered  vessel,  has  ever  been  made,  having  a  wire 
secured  within  a  bead  near  and  below  the  mouth,  as  shown 
by  me,  as  far  as  I  am  aware."  The  claim  of  the  patent  was 
as  follows:  "  The  employment  of  a  strengthening  wire  with- 
in the  bead,  as,  and  for  the  purpose  herein  shown  and 
described." 

Stephen  D.  La/w^  for  the  plaintiff. 

Henry  E.  Tremavn  and  James  A.  Sea/man^  for  the  de- 
fendants. 

Blatohfobd,  J.  The  point  of  the  invention  in  this  case, 
as  disclosed  by  the  specification,  is,  placing  a  wire  within  a 
bead,  or  semi-circular  projection,  near  the  top  edge  of  the 
body  of  the  can,  and  at  such  a  distance  from  such  top  edge, 
that  the  cover,  when  the  same  is  on,  comes  down  close  to  the 
upper  side  of  the  bead.  The  object  of  the  wire  in  the  bead 
is  to  strengthen  the  sides  of  the  can,  and  prevent  them  from 
collapsing  by  the  side  pressure  of  weighty  contents.  The 
liability  of  a  can  of  paint  to  collapse,  when  held  by  a  bail,  is 
pointed  out ;  and  the  cause  assigned  is,  the  great  weight  of 
the  paint.  The  specification  states,  that  the  invention  is 
claimed  "  as  new  in  the  construction  of  paint-cans,"  and  the- 
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patent  is  granted  for  an  "  improvement  in  paint-cans."  But 
the  specification  states,  th^t  no  covered  vessel,  so  far  as  the 
patentee  is  dware,  has  ever  been  made,  having  a  wire  secured 
within  a  bead,  near  and  below  the  mouth,  as  shown  by  him. 
If  a  can,  so  constructed,  be  old  as  a  structure,  it  is  of  no  con- 
sequence what  substance  was,  or  was  intended  to  be,  carried 
or  contained  within  it,  provided  it  /  employed,  within  a  bead 
located  substantially  in  the  same  place,  a  wire  to  strengthen 
the  can  against  side  pressure,  and  prevent  its  walls  from  col- 
lapsing by  such  side  pressure. 

The  evidence  of  James  A.  Price,  a  witness  for  the  de- 
fendants, a  tinsmith,  residing  in  Brooklyn,  New  York,  fifty 
years  of  age,  and  who  has  worked  in  the  tin  business  for 
thirty-seven  years,  shows,  that,  from  the  year  1835  to  the 
year  1840,  at  number  111  Greenwich  street,  in  the  city  of 
New  York,  he  made  vessels  for  freezing  ice  cream,  the  vessel 
being  about  thirteen  or  fourteen  inches  long,  and  from  five 
to  eight  inches  in  diameter,  and  having  an  exterior  bead  from 
three-quarters  of  an  inch  to  an  inch  and  three-quarters  from 
the  top,  and  a  wire  inside  of  the  bead,  to  strengthen  or  stiffen 
the  vessel,  the  cover  going  down,  on  the  outside,  to  the  bead. 
This  ice-cream  freezer  had  no  bail  or  handle,  by  which  it 
could  be  held  up  or  carried.  It  had  a  handle  on  the  top  of 
the  cover,  by  which  to  revolve  it  in  a  freezing  composition. 
The  plaintiff's  paint-can  is  described  in  his  specification,  and 
shown  in  the  drawings  of  his  patent,  as  provided  with  a 
handle,  by  which  it  can  be  lifted  or  carried.  From  twenty- 
five  to  fifty  of  the  ice-cream  freezers  in  question  were  made. 
They  were  publicly  sold.  The  wire  was  tinned,  and  then 
covered  with  solder  in  the  bead,  as  nearly  as  could  be,  so  as 
to  make  a  smooth  interior  surface,  and  prevent  the  rusting  of 
the  wire.  It  is  quite  apparent,  that,  as  a  structure,  having  a 
wire  within  the  bead,  to  give  strength,  and  prevent  the  col- 
lapsing of  the  walls  of  the  vessel  from  side  pressure,  the 
patented  can  and  the  ice-cream  freezer  are  alike.  This  is  irre- 
spective of  any  handle  or  bail.  The  claim  of  the  patent  does 
not  embrace  a  handle  or  bail.   It  claims  only  the  employment  of 
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a  strengthening  wire  within  the  bead,  for  the  purpose  de- 
scribed. That  purpose  is  to  strengthen  the  can  against  side 
pressure,  and  prevent  its  walls  from  collapsing  by  side 
pressure.  The  side  pressure,  from  the  contents  within  the 
vessel,  existed  in  the  ice  cream  freezer,  and  the  effect  of  the 
wire  therein  was  to  strengthen  the  vessel,  and  prevent  its 
walls  from  collapsing.  Whether  the  force  of  the  side  pressure 
be  exerted  by  lifting  the  vessel  by  a  handle,  and  suffering 
the  weight  of  its  contents  to  exert  the  side  pressure,  or  by 
pressing  down  on  its  cover,  as  would  happen  when  the  ice- 
cream freezer  was  revolved  in  the  freezing  composition, 
makes  no  difference.  In  the  paint-can,  when  lifted,  the 
pressure  on  its  sides  would  be  outward,  from  within ;  while, 
in  the  ice-cream  freezer,  when  revolved  in  the  freezing  com- 
position, which  was  the  way  of  using  it,  as  stated  by  Price, 
the  pressure  would  probably  be  that  of  the  freezing  composi- 
tion exerted  inwardly,  from  without.  But  this  makes  no 
difference.  Whether  an  amendment  of  the  claim,  to  intro- 
duce the  handle  or  bail  as  an  element  in  the  combination, 
would  distinguish  the  can  from  the  ice-cream  freezer,  is  a 
point  not  necessary  or  proper  now  to  be  determined.  The 
only  point  I  now  decide  is,  that,  in  claiming  the  employment 
of  a  strengthening  wire  within  the  bead,  for  the  purpose  de- 
scribed in  his  patent,  the  patentee  was  anticipated  by  the  ice- 
cream freezer,  and  that  the  claim  is  void  for  want  of 
novelty. 

The  plaintiff  insists,  however,  that  the  defendants  cannot 
avail  themselves  of  this  defence,  for  the  reason  that  the 
answer  only  sets  up  that  the  inveiftion  was  not  new  with 
the  plaintiff,  and  had,  long  before  the  date  of  his  patent,  been 
in  public  use,  and  on  sale,  without  tjie  plaintiff's  consent  or 
allowance,  and  that  the  plaintiff  was  not  the  true,  original, 
or  first  inventor  of  it,  and  that  the  mode  of  making  cans, 
described  in  his  specification,  was,  in  all  substantial  respects, 
well  known,  and  frequently  and  publicly  used,  in  the  manu- 
facture of  cans  fdr  the  holding  of  paint,  and  for  other  pur- 
poses.    The  answer  states  no  place  where,  or  time  when,  or 
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person  by  whom,  the  prior  invention  was  made  or  known. 
Under  the  decisions  in  (yReUZy  v.  Morse,  (15  Howardy  62, 
110,)  and  Pitts  v.  Edmonds,  (2  Fisher^ s  Patent  Cases,  62, 64,) 
I  think  that  snch  substantial  matter  of  defence  as  that  relied 
on  in  this  case,  onght  to  be  set  up  in  the  answer,  if  it  is  to 
avail  the  defendant,  with  sufficient  particularity  to  enable  the 
plaintiff  to  know  what  it  is  he  has  to  meet.  But  the  ground 
on  which  the  doctrine  of  those  cases  is  put  is,  that  the 
patentee  must  not  be  allowed,  to  be  surprised,  and  must  have 
notice  of  what  he  is  required  to  meet.  In  the  present  case, 
the  objection  in  question  was  not  taken  by  the  plaintiff,^  until 
the  hearing  before  the  Court  on  the  proofs.  The  defendants 
examined,  before  the  examiner,  five  witnesses  on  the  question 
of  novelty,  including  the  witness  Price,  and  the  plaintiff  in- 
terposed no  objection  on  the  ground  that  the  testimony  was 
directed  to  defences  not  raised  by  the  answer.  Every  objec- 
tion which  could  be  taken,  and  which  do€i3  not  appear,  by  the 
record  of  the  testimony,  to  have  been  specifically  taken,  must 
be  considered  as  having  been  waived.  An  objection  to  testi- 
mony which  does  not  state  the  ground  of  the  objection,  is 
not  a  legal  or  valid  objection.  The  presumption  is,  that  if 
the  plaintiff  had  caused  it  to  be  stated  on  the  record,  by  the 
examiner,  that  he  objected  to  the  evidence  on  the  subject  of 
novelty,  because  the  answer  specified  no  time,  place,  or  per- 
son, in  respect  to  the  prior  invention,  the  defendants  would 
have  taken  steps  to  amend  their  answer.  On  these  grounds, 
they  will  now  be  allowed  to  do  so,  without  costs,  setting  up 
the  particulars  of  defence,  on  the  ground  of  want  of  novelty, 
disclosed  in  the  proofs.  A  motion,  on  notice,  must  be  made, 
#  setting  out  the  specific  amendments  desired.  When  the 
answer  shall  have  been  thus  amended,  the  bill  will  be  dis- 
missed, with  costs. 
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The  United  States 
John  W.  George  and  others. 

The  proper  course  of  practice,  where  claims  are  made  by  the  United  States,  by 

customs'  officers,  and  by  informers,  to  a  fund  in  Court,  paid  in  under  the  laws 

relating  to  the  customs. 
There  is  no  statute  of  the  United  States  which  forfeits  the  value  of  dutiable 

goods  which  have  bean  unlawfully  removed  from  a  bonded  warehouse,  with- 
out payment  of  the  customs  duties. 
Customs'  officers  an  dinformers  are  entitled  to  share  only  in  fines,  penalties,  and 

forfeitures  which  are  created  by  some  law  of  the  United  States. 
The  authority  to  compromise,  conferred  on  the  Secretary  of  the  Treasury  by 

the  10th  section  of  the  Act  of  March  8d,  1868,  (12  U.  S,  Stat  at  Large,  740,) 

is  not  an  authority  to  compromise  criminal  prosecutions. 
The  authority  so  conferred,  defined  and  explained. 
The  Secretary  of  the  Treasury  has  no  power,  under  any  Act  of  Congress,  to 

compromise  criminal  proceedings  pending  in  Court. 
Duties  are  not  simply  a  charge  upon  merchandise,  to  be  collected  only  by  means 

of  the  custody  of  the  property,  but  are  a  personal  debt  against  the  importer, 

which  may  be  collected  by  a  civil  action. 
Money  in  the  registry  of  the  Court,  which  is  shoMm  to  have  been  demanded  by 

the  United  States  as  duties,  to  have  been  due  as  such,  and  to  have  been  paid 

as  such,  must  be  distributed  by  the  Court  as  such. 
The  rights  of  customs'  officers  and  informers  are  rights  which  should  be  carefully 

protected. 
In  a  contest  between  informers,  he  is  the  informer,  who,  with  the  intention  .of 

having  his  information  acted  upon,  first  gives  information  of  a  violation  of 

law,  which  induces  the  prosecution,  and  contributes  to  the  recovery  of  the 

fine,  penalty,  or  forfeiture  which  is  eventually  recovered. 

(Before  Beiyedigt,  J.,  Southern  District  of  New  York,  April  16th,  1869.) 

This  was  a  controversy  between  the  customs'  oflScers  and 
certain  informers  on  the  one  hand,  and  the  United  States  on 
the  other,  and  also  between  the  informers,  among  them- 
selves, in  regard  to  the  distribution  of  a  certain  fund,  which 
originally  consisted  of  $69,722  in  gold,  and  $32,000  in  cur- 
rency, and  which  was  paid  into  the  registry  of  this  Court 
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under  the  following  circmnstances :  In  the  STunmer  of  1867, 
the  officers  of  the  customs,  haying  discovered  that  great 
frauds  upon  the  Government  had  been  perpetrated  by  per- 
sons doing  business  in  the  city  of  New  York,  under  the  name 
of  J.  W.  George  &  Co.,  by  means  of  the  withdrawal,  without 
payment  of  duties,  of  dutiable  merchandise,  from  their  bonded 
warehouse,  Nos.  290  and  291  West  street,  criminal  proceed- 
ings were  instituted  against  the  offenders,  in  which  several  of 
them  were  arrested  and  held  to  bail  for  trial,  and  a  civil  action 
for  duties,  amoimting  to  $400,000,  was  commenced  in  the 
District  Court,  against  one  of  them  named  Henry  Hart, 
in  which  suit  a  large  amount  of  real  estate  and  personal 
property  was  attached.  A  quantity  of  segars,  appraised  at 
some  $25,000,  was  also  seized  by  the  collector,  as  forfeited  by 
reason  of  these  frauds.  Pressed  by  these  proceedings,  the 
offenders  commenced  negotiations  with  the  officers  of  the 
Government,  which  terminated  in  an  agreement,  made  at 
Washington,  with  the  Secretary  of  the  Treasury,  by  which 
it  was  arranged  that  the  offenders  should  pay  to  the  United 
States  the  sum  of  $59,722  in  gold,  for  the  duties  on  the 
segars,  brandy,  rum,  gin  and  wine  withdrawn  by  them  with- 
out payment  of  the  duty,  and  also  $32,000  in  currency,  as 
penalties  for  the  illegal  abstraction  of  such  bonded  merchan- 
dise ;  and  that,  upon  such  payment,  the  Government  should 
discharge  all  the  property  which  had  been  attached  or  seized, 
and  release  the  offenders  fifem  all  civil  and  criminal  liabilities 
relating  to  the  illegal  transactions.  Accordingly,  instructions 
were  issued  to  the  District  Attorney  to  carry  into  effect  this 
arrangement,  and  the  offenders  proceeded  to  make  the  pay- 
ment agreed  on.  This  payment,  however,  by  arrangement 
with  the  District  Attorney,  was  not  made  in  the  action  for 
duties  which  was  pending  in  the  District  Court ;  but  a  new, 
and,  in  some  sense,  a  friendly  action  of  debt  was  commenced 
in  this  Court,  not  for  duties,  but  for  penalties  and  forfeitures, 
amounting  to  the  sum  agreed  on,  namely,  $59,722  in  gold, 
and  $32,000  in  currency,  in  which  action  judgment  was  con- 
fessed on  the  same  day,  and  the  same  was  satisfied,  on  the 
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payment  into  the  registry  of  this  Court  of  the  simifl  de- 
manded. At  the  same  time,  the  property  attached  in  the 
action  pending  in  the  District  Court  was  released  from  ens- 
tody,  and  all  the  criminal  proceedings  were  stopped.  The 
segars  held  under  seizure  by  the  collector  were  also  directed 
to  be  released,  on  due  entry  and  payment  of  the  duties  to  the 
collector.  There  being  thus  $59,722  in  gold,  and  $32,000 
in  currency,  in  the  registry  of  this  Court,  a  controversy  arose 
respecting  the  rights  of  tiie  customs'  officers  and  the  inform- 
ers in  this  fund,  it  being  claimed,  by  the  officers  and  the  in- 
formers, that  no  part  of  it  was  duties,  but  that  it  was  all 
penalties  and  forfeitures,  and,  as  such,  distribiitable,  one-half 
to  the  Government,  one-fourth  to  the  customs'  officers,  and 
one-fourth  to  the  informers.  A  controversy  also  arose  be- 
tween the  parties  claiming  to  be  the  informers,  in  regard  to 
their  respective  rights.  One-half  of  the  gold  and  one-half  of 
the  currency  being  clearly  payable  to  the  United  States,  was 
so  paid,  by  consent,  and  one-half  of  the  residue  of  the  cur- 
rency, admitted  to  be  payable  to  the  collector,  was  paid,  by 
consent,  thus  leaving  in  the  registry  $29,861  in  gold,  and 
$8,000  in  currency.  To  one-half  of  this  $29,861  in  gold 
the  customs'  officers  laid  claim,  and  the  informers  claimed 
the  other  half,  as  well  as  the  balance  of  the  currency.  These 
several  claims  were  set  forth  by  petitions,  under  which,  by 
order  of  the  Court,  testimony  in  behalf  of  all  the  parties  was 
taken  by  the  clerk.  Upon  these  petitions,  anjd  some  363  pageff 
of  testimony,  with  a  mass  of  exhibits,  the  case  now  came- 
before  the  Court  for  its  determination. 

■ 

Simon  Towle^  for  the  United  States. 

Clarence  A,  Sewa/rd^  Christopher  Fine^  and  Asa  W,  Ten- 
ney,  for  the  several  informers. 

Benedict,  J.  The  course  of  procedure  adopted  in  this- 
matter  appears  to  have  been  somewhat  irregular.  A  more 
proper  practice  would  have  been,  for  the  customs'  officers  and 
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the  informers  to  have  set  forth  their  daims  to  this  fiiiid  by 
petitions,  to  which  answers  shoidd  have  been  interposed  by 
the  Govemment,  and,  upon  the  issues  thus  framed,  and  the 
testimony  adduced  by  the  respective  parties,  in  support  of 
their  allegations,  a  decree  could  have  been  rendered,  with  less 
danger  of  concision  and  mistake.  The  respective  parties  peti- 
tioning here  seem  to  have  treated  each  petition  as  an  answer 
to  the  others ;  and  the  customs'  ofiScers  appear  to  have  consid- 
ered themselves  entitled  to  prove  their  case  under  the  petition 
presented  by  the  United  States.  But,  as  all  parties  have 
spread  out  their  case  very  folly  in  the  evidence,  and  as  all 
the  points  in  controversy  have  been  considered  and  argued 
by  the  counsel,  without  objection,  as  if  duly  pleaded,  it  ap- 
pears unnecessary  to  direct  the  proceedings  to  be  reformed. 

In  considering  the  questions  thus  presented,  it  will  be 
convenient  to  examine,  first,  the  claim  made  by  the  customs' 
officers  and  the  informers  to  the  portion  of  the  fund  consist- 
ing of  $29,861  in  gold.  The  claim  in  regard  to  this  is,  that 
the  $59,722  in  gold,  of  which  the  $29,861  remaining  in  the 
registry  is  a  moiety,  consisted  of  fines  and  penalties,  and  that 
a  moiety  of  it  is  given  by  law  to  the  customs'  officers  and 
informers ;  while,  on  the  part  of  the  United  States,  it  is  con- 
tended that  the  $59,722  was  not  fines  and  penalties,  but  du- 
ties, in  which  no  person  is  entitled  to  share  with  the.  Oov- 
emment. 

The  determination  of  this  issue  renders  it  necessary  to 
consider,  at  the  outset,  the  effect  of  the  record  of  the  judg- 
ment in  favor  of  the  United  States,  and  against  the  offenders, 
which  was  entered  on  the  27th  of  December,  1867,  and  was 
satisfied  upon  the  payment  of  this  fond  into  the  registry. 
This  record,  which  it  has  been  suggested,  on  this  argument, 
must  be  conclusive  in  favor  of  the  customs'  officers  and  inform- 
ers, would,  as  I  view  it,  if  held  conclusive,  deprive  those  per- 
sons of  any  right  to  any  portion  of  this  ftmd.  This  will  ap- 
pear from  an  examination  of  the  record  itself.  The  cause  of 
action  which  the  record  sets  forth,  and  which  was  admitted 
by  the  confession,  is,  that  certain  parties  defendant  unlawfully 
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removed  from  a  bonded  warehouse  dutiable  goods,  without 
payment  of  the  duties,  whereby,  as  it  is  averred,  the  value  of 
the  goods  became  forfeited  to  the  United  States,  and  the  United 
States  became  entitled  to  have  of  the  defendants  $59,722 
in  gold,  and  $32,000  in  currency.       The  record  nowhere 
refers  to  any  statute  by  virtue  of  which  the  alleged  forfeiture 
arose,  and  no  statute  has  been  found  which  forfeits  the  value 
of  goods  for  any  such  act  as  is  set  forth  in  the  declara- 
tion, or  which,  upon  the  facts  stated  in  the  declaration,  cre- 
ated a  legal  liability  on  the  part  of  the  defendants  to  pay  to  the 
United  States  this  $59,722  in  gold,  and  $32,000  in  currency. 
Customs'  officers  and  informers  can  claim  to  share  only  in 
fines,  penalties,  and  forfeitures  which  are  created  by  some 
law  of  the  United  States.    If  no  statute  exists,  by  virtue  of 
which  any  particular  sum  of  money,  whether  called  a  fine,  a 
penalty,  or  a  forfeiture,  has  been  .demanded  and  paid,  no  cus- 
toms' officer  or  informer  can  share  in  the  money.    Here  was 
no  forfeiture  of  goods,  for,  no  goods  subject  to  forfeiture  were 
proceeded  against.     The  segars  which  were  seized  by  the  col- 
lector were  released,  without  any  other  condition  than  that 
they  should  be  duly  entered,  and  the  duties  be  paid ;  and  the 
iUegal  acts  charged  in  the  declaration  did  not  render  the  par- 
ties liable  in  a  civil  action,  under  any  law  of  the  United 
States,  to  such  fines  and  penalties  as  were  demanded.    It 
may  be  that  the  $32,000  in  currency,  which  formed  part  of 
the  demand,  can  be  held  to  be  thirty-two  fines  of  $1,000  each, 
incurred  by  virtue  of  the  Act  of  August  6th,  1846,  (9  IT.  S, 
Stat,  at  Large,  53 ;)  and  that  portion  of  the  fund  has  been  so 
treated  by  the  Government.     But  this  would  not  affect  the 
$69,722  in  gbld,  which  is  now  under  consideration.   If,  then, 
the  record  alone  were  to  be  looked  to  as  fixing  the  rights  of 
the  parties,  it  would  seem  to  confer  no  right  upon  the  cus- 
toms' officers  and  informers  to  a  distributive  share  of  the  gold 
in  the  registry.     This  difficulty  has  been  realized  on  this  pro- 
ceeding, and,  accordingly,  the  customs'  officers  and  informers 
have  not  rested  their  claims  upon  the  record  of  the  judgment 
alone,  but  have,  without  objection  on  the  part  of  the  Gov- 
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emment,  introduced  much  testimony  to  show  the  real  nature 
of  the  claims  made  by  the  Government  against  the  offenders. 
The  case  being  thus  opened,  evidence  has  been  also  introduced 
by  the  United  States,  tending  to  show  the  circumstances 
under  which  this  money  was  demanded  and  paid.  This  evi- 
dence, therefore,  thus  introduced  by  the  respective  petitioners, 
and  which  discloses  the  actual  liabilities  which  the  parties 
who  paid  this  money  were  under  to  the  United  States,  and 
from  which  they  sought  to  be  discharged  by  the  payment 
which  they  made,  miiBt  be  coneidered  in  connection  with  the 
record,  in  determining  the  character  of  the  fond  in  question-, 
and  the  rights  of  the  parties  to  share  therein.  It  is  proper 
to  say  here,  that,  if  the  course  of  this  proceeding  had  been 
otherwise,  and  the  judgment  entered  on  the  27th  of  Decem- 
ber, 1867,  had  been  relied  upon  as  decisive  of  the  character 
of  this  frmd,  it  would,  doubtless,  have  been  incumbent  upon 
the  Court — called  on,  as  this  Court  is  by  this  proceeding,  to 
distribute  a  fund  in  its  registry — ^to  require  a  fiiller  explana- 
tion than  has  yet  been  given  of  the  circumstances  under 
which  that  judgment  was  taken.  On  this  argument,  it  has 
been  treated  by.  the  counsel  for  the  Government  as  an  inad- 
vertence, and,  perhaps,  properly  so  treated ;  but,  it  is  such  an 
inadvertence  as  to  require  fuU  explanation  before  I  should 
feel  justified  in  disposing  of  this  large  amount  of  money  in 
accordance  with  its  terms. 

Looking,  then,  into  the  evidence  as  it  has  been  given,  it 
appears,  that  certain  parties,  doing  business  under  the  name 
of  J.  W.  George  &  Co.,  perpetrated  frauds  upon  the  Govern- 
ment, by  removing  for  consiunption,  dutiable  goods  from  a 
bonded  warehouse,  without  payment  of  the  duties;  that 
criminal  proceedings  were  commenced  against  them,  and  also 
a  civil  suit  to  recover  some  $400,000  of  duties,  in  which  suit' 
a  large  amount  of  property  was  attached ;  that,  thereupon,  tiie 
offenders  applied  to  the  Secretary  of  the  Treasury  for  relief, 
and  then,  plainly  and  deliberately,  admitted  themselves  to  be 
liable  to  the  Government  for  duties  amounting  to  $59,722  in 
gold,  which  they  promised  to  pay,  together  with  the  sum  of 
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$32,000,  as  thirty-two  penalties  for  as  many  unlawftd  with- 
drawals, which  they  also  admitted  to  have  been  made  by 
them ;  and  that,  thereupon,  the  Secretary  agreed  that  all  the 
parties  implicated  should  be  released  from  aU  civil  and  crim- 
inal liability  relating  to  the  transactions  in  which  they  had 
been  engaged,  upon  the  payment  of  such  duties  and  penalties. 
In  pursuance  of  this  agreement,  the  parties  did  pay  into  the 
registry  of  this  Court  the  $59,722  in  gold,  and  the  $32,000 
in  currency,  in  question ;  and  aU  the  pending  civil  and  crim- 
inal proceedings,  were  thereupon  stopped  by  the  District 
Attorney.  But  the  payment,  instead  of  being  made  in  the 
proceedings,  pending  at  the  time  of  the  agreement  with  the 
Secretary,  was  made  in  satisfaction  of  a  judgment  confessed 
by  them  in  a  friendly  action,  which  they  suggested  should  be 
commenced,  as  affording  them  a  more  satisfactory  evidence  of 
the  payment  of  the  money  which  they  had  agreed  with  the 
Secretary  to  pay. 

Upon  the  evidence,  it  is  claimed,  on  the  part  of  the  Gov- 
ernment, that  the  agreement  made  by  the  Secretary  was  a 
compromise  made  by  virtue  of  the  10th  section  of  the  Act  of 
March  3d,  1863,  (12  TJ.  JS.  Stat,  at  La/rge,  740,)  and,  there- 
fore, decisive  of  the  character  of  the  fond  realized  in  pursu- 
ance of  it.  To  this  view  I  do  not  assent.  The  authority, 
conferred  by  the  Act  referred  to,  is  an  extraordinary  power, 
which  the  interests  of  the  Secretary  of  the  Treasury,  as  well 
as  those  of  the  Government,  require  to  be  carefiilly  guarded 
against  abuse.  The  statute,  therefore,  confines  the  power  to 
the  compromise  of  claims  in  favor  of  the  United  States,  and 
confers  no  power  at  all  in  regard  to  criminal  prosecutions. 
It  looks,  also,  to  the  attorney  of  the  Government,  in  charge 
of  the  claim,  as  the  proper  place  of  origin  for  arrangements 
looking  to  a.  compromise,  and  might  well  be  held  to  confer 
no  power  in  regard  to  claims  not  in  suit ;  and  it  requires,  as 
the  basis,  and  the  only  legal  basis,  of  action  on  the  part  of 
the  Secretary,  a  report  of  the  attorney  of  the  Government, 
showing  in  detail  the  condition  of  the  claim,  and  the  terms  of 
compromise  proposed,  and  also  showing  the  approval  of  the 
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terms  by  the  attorney.  It  also  requires,  in  addition,  that  the 
Solicitor  of  the  Treasury  shall  recsommend  the  acceptance  of 
the  terms.  The  Act  thus  provides  for  the  creation  and 
preservation  of  a  complete  record  of  all  cases  of  compromise, 
showing  the  transaction  in  detail ;  and  the  voluntary  assent 
of  three  different  officials  to  the  terms  of  any  compromise 
which  it  is  proposed  to  accept,  is  required  to  make  it  effective. 
Under  the  statute,  the  action  of  the  Secretary  is  confined  to 
the  acceptance  or  rejection  of  the  terms  recommended  by  the 
attorney.  Here,  the  terms  agreed  to  by  the  Secretary  were 
never  reported  or  recommended  by  the  District  Attorney, 
and  the  action  of  the  Secretary  must,  therefore,  be  held  to  be 
without  sanction  of  law,  and  of  no  effect  as  a  legal  com- 
promise. 

The  present  case,  in  which  it  is  claimed  by  the  Govern- 
ment, that  the  recommendation,  by  the  District  Attorney,  of 
terms  requiring  a  less  sum  than  that  finally  agreed  on  with 
the  Secretary,  warranted  the  Secretary,  under  the  statute,  in 
accepting  terms  deemed  more  favorable,  affords  a  good  illlustr^ 
tion  of  the  result  of  any  other  than  a  strict  adherence  to  the 
provisions  of  the  Act.  For,  it  seems,  as  I  understand  the 
figures,  that  the  terms  agreed  upon  by  the  Secretary,  although 
apparently  less  favorable  to  the  offenders  than  those  recom- 
mended by  the  District  Attorney,  were,  in  fact,  more  favora- 
ble, and  the  sum  realized  was  several  thousands  of  dollars  less 
than  the  parties  themselves  had  offered  to  the  District  At- 
torney. 

While  considering  the  action  of  the  Secretary  in  making 
this  compromise,  I  feel  bound  to  notice  another  prominent 
feature  in  it,  which  is,  that  the  Secretary  undertook  to  com- 
promise  the  criminal  proceedings  which  were  pending  in 
Court.  Neither  the  Act  of  March  8d,  1863,  nor  any  other  Act 
that  I  know  of,  confers  that  power  on  the  Secretary  of  the 
Treasury.  The  Solicitor  of  the  Treasury  may,  perhaps,  have 
power,  in  a  proper  case,  and  upon  his  own  official  responsibil- 
ity, to  instruct  a  District  Attorney  to  effect  a  discontinuance 
of  a  criminal  prosecution,  for  offences  arising  under  the  rev- 
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enue  laws ;  but  I  know  of  no  statute  which  permits  either 
the  Secretary  or  the  Solicitor  to  demand  money  of  a  person 
accused  of  crime,  in  consideration  of  causing  a  criminal  pros- 
ecution to  cease,  although  the  money  may  be  demanded  for 
the  United  States,  as  was  the  case  here.  Civil  suits  for  penal- 
ties and  forfeitures  may  be  compromised  or  remitted  by  the 
Secretary,  in  the  manner  prescribed  by  law;  but  I  appre- 
hend, that  neither  the  power  to  determine  tHe  extent  of  pun- 
ishment to  be  inflicted  in  a  criminal  proceeding,  nor  the  pardon- 
ing power,  has  been  entrusted  to  the  Secretary  or  the  Solicitor, 
or  the  Collector.  The  action  of  the  Secretary,  in  regard  to  the 
criminal  proceedings  pending  against  John  W,  George,  Henry 
Hart,  and  others,  was,  therefore,  of  no  legal  or  binding  effect 
whatever ;  and  his  action  in  regard  to  the  civil  suits  against 
the  same  parties  was  unauthorized,  for  want  of  compliance 
with  the  conditions  which  the  statute  imposes  upon  his  pow- 
er of  remission  and  of  compromise. 

But,  while  the  agreement  made  by  the  Secretary  has  no  ef- 
fect, as  a  legal  compromise,  to  determine  the  character  of  the 
fond  in  question,  the  admissions  of  the  parties,  made  to  the 
Secretary,  during  the  negotiation  which  ended  in  the  agree- 
ment, are  competent  and  very  controlling  evidence  to  show 
the  liabilities  of  the  parties  to  the  Government,  and  the  real 
character  of  the  fdnd  which  they  subsequently  paid  in  dis- 
charge of  their  liabiUties.  These  admissions,  with  other  un- 
contradicted evidence  in  the  .case,  show,  that  the  parties  who 
paid  this  $69,722  in  gold,  were  legally  liable  to  the  Govern- 
ment, for  duties  upon  segars  and  liquors,  amounting  to  that 
sum.  This  cannot  be  disputed  as  to  $34,834.50  of  the  amount ; 
for,  Henry  Hart  was  the  importer  of  segars  on  which  the  du- 
ties had  been  duly  ascertained  and  assessed  at  that  sum,  and 
which  he  withdrew  without  payment  of  any  duty.  As  to  the 
remainder,  being  duties  charged  on  rmn,  gin,  brandy  and 
wine,  although  the  custom-house  ofScials  seem  to  have  had 
difficulty  in  tracing  the  articles,  the  Secretary  had  thirty-two 
orders  on  the  bonded  warehouse  for  certain  specified  with- 
drawals of  such  liquors,  which  were  signed  by  these  same 
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parties,  which  quantities,  it  is  proved,  they  withdrew  without 
payment  of  the  duties.  The  appraisers  and  other  officers  of 
the  custom-house  declare,  that  neither  the  records  of  the 
custom-house,  nor  the  orders,  nor  both  together,  enable  any 
one  to  say  what  amount  of  duties  has  been  lost ;  but  there  is 
evidence  tending  to  show  withdrawals  of  liquors  by  these  par- 
ties from  this  warehouse,  without  payment  of  the  duties. 
This  evidence,  with  the  admissions  of  the  parties  as  to  the 
amount,  is  sufficient  to  show  that  this  is  not  a  case  of  simply 
calling  a  sum  duties,  which  was,  in  reality,  penalties,  as  has  been 
contended,  but  that  an  actual  legal  liability  to  the  Oovemment 
for  duties  existed,  the  exact  amount  of  which  the  parties  ad- 
mitted and  promised  to  pay. 

It  is  said,  that  there  could  be  no  legal  liability  for  duties, 
because  no  duties  can  be  "collected,  levied,  and  paid,"  as 
duties,  unless  the  merchandise  is  in  the  possession  and  control 
of  the  Government ;  that,  as  soon  as  property  is  fraudulently 
withdrawn,  the  power  to  collect  duties  ceases,  and  fines,  pen- 
alties, and  forfeitures  are  imposed.  But  the  law  is  otherwise. 
Duties  are  not  simply  a  charge  upon  the .  merchandise,  to  be 
collected  only  by  means  of  the  custody  of  the  property. 
They  are  also  a  personal  charge  against  the  importer — ^a  debt 
created  lny  law,  which  may  be  collected  by  a  cfsdl  action, 
wholly  irrespective  of  the  possession  and  custody  of  the 
goods.  ( United  States  v.  Zj/mariy  1  Mason^  482.)  Here, 
segars,  on  which  the  duty  was  $34,834.60,  were  actually  im- 
ported by  these  parties,  who  were  liable,  as  importers,  for 
such  duties,  and  who  discharged  that  liability  by  the  payment 
of  the  fund  in  question,  while  the  liquors  were  bought  by 
them  in  bond,  subject  to  duties,  sufficient  in  amount,  as  they 
themselves  admitted,  to  make  up  the  balance  of  the  $59,722, 
and  which  they  became  liable  to  pay  when  th^y  withdrew 
the  merchandise  for  consumptioi},  as  they  subsequently  did. 

Again,  it  is  said  that  there  was  no  liability  for  duties,  so 
far  as  the  liquors  were  concerned,  because  these  goods  had 
been  taken  out  of  the  bonded  warehouse  on  bonds  to  deliver 
them  to  a  manufacturing  warehouse,  whereby  the  right  to 
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duties  was  lost ;  and  that  the  onlj  Bubsisting  liability  was  for 
damages  upon  the  bonds.  But  the  evidence  shows,  quite 
plainly,  that  the  ostensible  transfer  to  the  manufacturing 
warehouse,  which  was  owned  by  these  same  parties,  was  sim- 
ply a  cover  for  the  fraud.  The  real  intention  of  the  parties, 
when  the  goods  were  bought,  was  to  withdraw  them  and 
put  them  upon  the  market,  without  payment  of  duties ;  and 
that  intention  was  successfully  carried  out,  by  means  of  an 
ostensible  transfer  to  the  manufacturing  warehouse.  The 
whole  was  one  single  connected  enterprise,  namely,  the  with- 
drawal of  these  dutiable  goods  for  consumption,  without  pay- 
ment of  the  duties. 

Furthermore,  if  this  $59,722  in  gold  be  not  duties,  what 
is  it  t  It  is  said  to  be  penalties  prescribed  by  the  Act  of 
August  6th,  1846.  But,  the  penalties  prescribed  by  that  Act 
Are  a  fine  of  $5,000,  or  imprisonment,  in  the  discretion  of  the 
Court,  and  a  penalty  of  $1,000  for  opening  the  warehouse, 
and  getting  access  to  the  goods,  in  the  absence  of  the  custom- 
house oflSicer.  If  the  latter  penalty  was  ever  incurred  by  these 
parties,  which  is  by  no  means  clearly  shown,  it  forms  the  por- 
tion of  the  fund  consisting  of  the  $32,000  in  currency,  and  is 
not  the  gold.    Besides,  what  Act  prescribes  a  penalty  in  gold  ? 

But,  tRe  fund  in  Court  is  said  to  be  a  single  amount,  paid 
by  virtue  of  the  duress  of  the  civil  and  criminal  proceedings, 
and,  therefore,  no  part  of  it  duties.  An  exaction,  not  based 
on  a  legal  liability,  paid  to  avoid  the  exposure  and  punish- 
ment likely  to  follow  a  criminal  prosecution,  is  what  is  char- 
acteristically termed,  in  common  parlancfe,  "hush-money." 
If  such  were  the  character  of  this  fimd,  it  would  not  avail 
the  customs'  officers  and  informers,  for,  they  are,  by  law,  en- 
titled to  a  certain  share  of  lawful  fines,  penalties,  and  forfeit- 
ures, imposed  and  collected  by  virtue  of  provisions  of  law. 
No  statute  gives  them  any  right  to  any  portion  of  irregular 
•exactions.  But,  to  suppose  the  Secretary  of  the  Treasury,  or 
the  Solicitor,  or  the  District  Attorney,  to  have  consented  to 
such  an  exaction  from  offenders  like  these,  is  to  impute  a 
^ross  dereliction.    No  such  supposition  is  necessary,  to  deter- 
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mine  the  character  of  this  gold,  for  the  evidence  sufficiently 
shows  that  it  was  demanded  as  duties,  was  dne  as  such,  and 
was  BO  paid.    It  must,  accordingly,  be  distributed  as  such. 

In  dismissing  this  branch  of  the  case,  I  may  properly  add, 
that  the  action  of  the  Secretary  of  the  Treasury,  in  making 
the  agreei&ent  which  he  did  with  these  offenders,  and  which 
was  severely  criticised,  on  the  argument,  as  an  attempt  to 
deprive  the  customs'  officers  and  the  informers  of  their  legal 
lights,  does  not  appear  to  me  to  be  capable  of  such  a  con- 
struction. If  such  an  intention  were  disclosed  by  the  proofs, 
it  would  receive  no  support  at  the  hands  of  this  Court ;  for, 
the  right  which  the  law  gives  to  informers  and  to  customs' 
officers,  in  order  to  insure  a  better  enforcement  of  the  revenue 
laws,  are  rights  which  are  entitled  to  be  carefully  protected, 
both  by  officials  and  Courts.  I  discover  no  such  intention,  in 
the  action  of  the  Secretary,  but  only  an  effort  to  obtain  for 
the  Government  as  great,  a  portion  of  the  duties  legally  due 
to  it  as  was  possible  by  the  method  adopted.  Whether  a 
vigorous  prosecution  of  the  civil  action  for  the  $400,000  of 
duties  supposed  to  have  been  lost,  and  a  proper  criminal 
punishment  of  the  offenders  for  their  crimes,  together  with 
An  enforcement  of  the  forfeitures  incurred,  would  not  have 
been,a  method  more  likely  to  secure  obedience  to  the  law  in 
future,  is,  perhaps,  open  to  question.  It  may  be  that  such  a 
xx>ur8e  would  have  realized,  in  addition  to  these  duties,  a 
larger  amount  of  penalties  and  forfeitures  than  the  $32,000 
which  was  paid.  But  the  abandonment  by  the  officers  of  the 
Government  of  the  prosecutions  for  penalties  and  forfeitures, 
although  it  may  have  been  irregular  or  injudicious,  can  have 
no  effect  to  change  the  character  of  a  payment  of  duties, 
which  is  shown  to  have  been  made  in  discharge  of  a  subsist- 
ing liability  for  such  duties.  My  conclusion,  upon  this 
branch  of  the  case,  is,  therefore,  that  the  customs'  officers 
and  the  informers  have  failed  to  show  themselves  entitled  to 
a  distributive  share  of  the  $29,861  in  gold,  now  in  the 
registry. 

It  remains  only  to  determine  who  are  the  informers  en- 
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titled  to  the  $8,000  in  currency,  which  has  been  substantially 
conceded  to  be  penalties  distributable  to  the  informers,  the 
other  one-quarter  of  the  $32,000  in  currency  having  been 
paid  oyer  to  the  collector,  as  penalties  in  which  he  was  en- 
titled to  share.  The  persons  claiming  to  be  the  informers 
are  J.  "W.  Wiggin,  D.  H.  Burtnett,  and  J.  W.  Hefflin,  on 
the  one  hand,  who  daim  one-quarter  of  the  whole  amount  of 
penalties ;  and  £.  D,  Webster,  Bodman  G.  Moulton,  and 
John  S.  Beecher,  on  the  other.  The  latter  persons  do  n^t 
present,  for  the  decision  of  the  Court,  any  issue  between 
themselves,  but  have  consented  that  whatever  may  be 
found  payable  to  any  of  them  shall  be  paid  to  the  at- 
torney who  represents  them  all.  They  do,  however,  dis- 
pute the  right  of  Wiggin,  Burtnett,  and  Hefflin,  to  any 
share  as  informers.  I  have  examined  with  care  the  volu- 
minous evidence  bearing  upon  this  question^  and,  while  I 
am  satisfied  that  Wiggin  procured  valuable  evidence,  and 
Burtnett  and  Hefflin  evidence  still  more  important,  tend- 
ing to  make  out  a  strong  case  against  the  offenders,  with- 
out which,  indeed,  it  is  doubtful  whether  any  considerable 
sum  would  have  been  recovered  from  them,  and,  although 
it  seems  to  me  not  consistent  with  justice  that  Burtnett, 
who  spent  much  time,  and  expended  some  money,  in  fprret- 
ing  out  the  details  of  the  fraud,  and  in  finding  the  property, 
which  was  attached  as  the  property  of  Henry  Hart,  should 
receive  no  reward,  still  I  am  unJble  to  adjudge  either  Wig- 
gin or  Burtnett  or  Hefflin  to  be  legally  entitled  to  share  in 
this  frmd,  as  informer.  Their  action  cannot  be  said  to  have 
induced  the  prosecutions  which  were  instituted.  The  fi^ud 
was  discovered  by  others,  proceedings  were  commenced  in 
pursuance  of  that  information,  and  the  clue  to  the  parties  was 
obtained  before  either  Wiggin  or  Burtnett  or  Hefflin  gave 
any  information.  What  they  did  was  to  furnish  evidence 
tending  strongly  to  confirm  the  truth  of  the  statements  of 
the  informers.  The  informer  is  he  who,  with  the  intention 
of  having  his  information  acted  upon,  first  gives  information 
of  a  violation  of  law,  which  induces  the  prosecution,  and 


APRIL,  1869.  419 


Dallet  V,  Smythe. 


contributes  to  the  recovery  of  the  fine,  penalty,  or  forfeiture, 
which  is  eventually  recovered.  {Sawyer  v.  Steele^  3  Wash. 
C.  C.  B.j  464, 469 ;  City  Bank  v.  Bangs,  2  Mw.  Ch.  R.,  95, 
105 ;  Lancaster  v.  Walsh^  4  Mee,  <&  TT.,  16.)  In  the  present 
case,  information  had  been  given  of  the  frauds,  upon  which 
positive  and  eflfective  action  was  taken,  and  which  contributed 
to  the  recovery  of  the  $82,000,  a  considerable  period  before 
either  Wiggin  or  Burtnett  or  Hefflin  gave  any  information 
at  all ;  and  such  first  informers,  who  were  Webster,  Moulton, 
and  Beecher,  are  the  legal  informers,  entitled  to  the  informer's 
share  of  this  fund. 

In  accordance  with  these  views,  a  decree  must  be  entered 
adjudging  that  E.  D.  Webster,  Rodman  G.  jfoulton,  and 
John  S.  Beecher,  are  entitled,  as  informers,  to  the  $8,000  in 
currency,  in  the  registry,  and  that  the  United  States  are  en- 
titled to  the  $29,861  in  gold. 


James  Dallet  vs.  IBlekry  A.  Smythe. 

"  Angostura  bitters,"  an  article  which^  although  of  some  yalne,  as  a  remedy  for 
some  affections  of  the  human  body,  is  principally  used  in  bar-rooms,  as  a 
flavoring  extract  for  mixed  drinks,  is  liable  to  a  duty  of  100  per  cent.,  under 
g  2  of  the  Act  of  June  80th,  1864,  (18  U.  8.  Slat  ai  Large,  202,)  as  "spirit- 
uous liquors,  not  otherwise  enumerated,"  and  not  to  a  duty  of  60  joer  cent.,  under 
§  6  of  the  Act  of  July  14th,  1862,  (12  Id.,  646,)  as  a  medicinal  preparation. 

(Before  BENEnrcr,  J.,  Southern  District  of  New  York,  April  11th,  1869.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  certain  duties  alleged  to  have 
been  illegally  exacted.  It  was  tried  before  the  Court,  with- 
out a  jury,  upon  an  agreed  statement  of  facts  and  oral  evi- 
dence. The  facts  were  as  follows :  The  plaintiff  imported  an 
article  known  as  Angostura  bitters,  put  up  in  black  glass 
bottles,  each  containing  less  than  a  quart.  The  plaintiff, 
upon  entry  of  the  goods,  reported  them  as  aromatic  or 
Angostura  bitters,  and  claimed  that  they  were  subject  to  a 
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duty  of  50  per  centy  ad  valorem^  under  section  6  of  the  Act 
of  July  14th,  1862,  (12  U.  JS.  Stat  at  La/tge,  546)  which  pro- 
vides for  that  rate  of  duty  on  "  all  pflls,  powders,  tinctures, 
troches,  or  lozenges,  syrups,  cordials,  bitters,  *  *  *  or 
other  medicinal  preparations,  or  compositions,  recommended 
to  the  public  as  proprietary  medicines,  or  prepared  according 
to  some  private  formula  or  secret  art,  as  rc^medies  or  spe- 
cifics for  any  disease  or  diseases  or  affections  whatever,  affect- 
ing the  human  or  animal  body."  The  appraisers,  however, 
classified  the  article  as  ^^  spirituous  liquors,  not  otherwise 
enumerated,"  within  section  2  of  the  Act  of  June  30th,  1864, 
(13  TI.  S,  Stat  at  La/rge^  202,)  which  imposes  a  duty  of  100 
per  cent  thereon.  This  rate  of  duty  the  plaintiff  paid,  under 
protest,  claiming  that  the  goods  were  liable  to  only  50  per 
cent  duty,  because  the  chief  component  was  not  distilled 
spirits,  and  alsb  becausis  the  article  was  a  medicinal  preparer 
tion,  prepared  by  a  secret  method.  An  appeal  was  taJcen, 
and  the  decision  of  the  defendant  was  sustained.  Thereupon 
this  action  was  brought.  The  amount  of  the  excessive 
duties,  according  to  the  claim  of  the  plaintiff,  was  admitted 
to  be  $3,728 ;  and  it  was  also  stipulated,  that,  unless  the 
goods  were  to  be  classified  as  a  medicinal  preparation,  pre- 
pared accordiixg  to  a  private  formula  or  secret  art,  as  a  remedy 
or  specific  for  diseases  or  affections  affecting  the  human  body, 
the  judgment  should  be  for  the  defendant. 

George  St  George^  for  the  plaintiff. 

Svnwn  TowUy  for  the  defendant. 

Benedict,  J.  The  article  here  in  question,  known  as 
"Angostura  bitters,"  cannot,  in  my  opinion,  be  properly 
classified  as  a  medicinal  preparation,  under  the  5th  section  of 
the  Act  of  1862.  It  is  true,  that  it  has  been  proved  to  be  of 
some  value  as  a  remedy  for  some  affections  of  the  human 
body,  such  as  diarrhoea,  but  it  cannot  be  said  to  be  prepared 
as  a  remedy  or  specific  for  disease,  within  the  meaning  of  that 
Act.    Its  principal  and  characteristic  use  has  been  shown  to 
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be  in  bar-rooms,  as  a  flavoring  extract  for  mixed  drinks.  That 
is  the  purpose  for  which  it  is  prepared  and  sold.  It  is  not 
ordinarily  sold  by  druggists,  or  prescribed  by  physicians  as  a 
remedy,  but  is  imported  mostly  by  liquor  dealers,  and  sold  by 
them  and  by  grocers.  The  &ct  that  it  has  some  medicinal 
prox>erties,  is  not  sufficient  to  entitle  it  to  be  considered  as  a 
medicinal  preparation,  but  its  common,  weU-known,  and  prin- 
cipal mode  of  use,  for  which  it  is  prepared  and  sold,  must  con- 
trol its  designation. 

The  judgment  will,  accordingly,  be  for  the  defendant. 


Thb  UNirED  States  vs.  Fbedesio  Chassell. 

An  Msistaot  asfleesor  of  internal  revenne,  who,  of  his  own  moldon,  and  by  }Ab 
own  dili^^ce,  while  in  the  disdiarge  of  his  official  dnty  as  soch  asdstant 
assessor,  acquires  information  of  fiuts  on  which  to  base  a  proceeding  by  in- 
dictment for  a  yiolation  of  the  internal  rerenne  law,  and  imparts  snch  informa- 
tion to  the  district  attorney,  with  the  intent  that  snch  proceeding  shall  be 
instituted  npon  snch  information,  is,  if  snob  information  is  the  first  information 
so  imparted,  and  if  it  leads  to  the  indictment  and  conyiction  of  the  offender, 
entitled  to  share,  as  informer,  in  a  fimd  in  Conrt  arising  from  a  fine  imposed 
by  the  Conrt,  and  paid  on  snch  conyiction.  « 

(Before  Bdodiot,  J.,  Eastern  District  of  New  York,  May  26th,  1869.) 

This  case  came  before  the  Conrt  npon  a  motion  for  the 
distribution  of  a  fund  in  the  registry,  arising  from  a  fine  im- 
posed upon  the  defendant.  The  proceeding  against  the  de- 
fendant was  an  indictment  found  against  him  for  carrying  on 
the  business  of  a  retail  liquor  dealer,  without  having  paid  the 
special  tax  required  by  law.  Upon  that  indictment  he  was 
tried  and  convicted,  and  a  fine  was  imposed  by  the  Court,  which 
was  paid,  and  constituted  the  fond  in  question.  One-half  of 
this  fond  was  now  claimed  by  Brewster  Wood,  as  informer. 
In  support  of  his  claim.  Wood  produced  a  certificate  of  the 
district  attorney,  to  the  effect  that  he  was  the  person  who  first 
informed  of  the  cause,  matter,  and  thing,  whereby  the  arrest  and 
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conviction  of  the  defendaiit  were  procured.  To  this  he  added 
hifl  own  oath,  showing  that  he  first  informed  the  district  attorney 
of  the  facts  upon  which  the  prosecution  was  based,  and  also 
that  he  had  no  knowledge  or  information  that  any  claim  was 
made  by  any  other  person  to  have  first  informed  of  such  mat- 
ter and  thing.  On  the  part  of  the  Government,  there  was 
produced  the  written  admission  of  Wood,  that  he  obtained 
the  information  which  he  imparted  to  the  district  attorney, 
while  in  the  discharge  of  his  official  duty  as  assistant  assessor 
of  the  third  collection  district  of  the  State  of  New  York. 

Bekedigt,  J.  On  the  facts  in  this  case,  a  single  question 
is  raised,  namely,  whether  the  circumstance  that  Wood  ob- 
tained the  information,  on  the  communication  of  which  he 
bases  his  claim  as  informer,  while  in  the  discharge  of  his  offi- 
cial duty  as  assistant  assessor,  debars  him  from  claiming  a 
share  of  the  fine,  as  informer.  My  opinion  is,  that  it  does 
not,  and  for  the  following  reasons :  It  was  long  since  held, 
that  an  inspector  of  the  customs  might  become  entitled  to  re- 
ceive an  informer's  share,  by  reason  of  information  given  by 
him  to  the  collector  of  customs,  and  was  not  debarred  from 
that  right  by  the  fact  that  he  was  employed  by  the  Govern- 
ment in  the  enforcement  of  the  revenue  laws,  under  a  salary.  • 
{Hooper  v.  Fifty-one  Casks  of  Bromdy^  Dcuveif?  jff.,  370.) 
This  decision  was  acquiesced  in,  and  has  since  controlled  the  . 
distribution  of  forfeitures  under  the  customs'  laws. 

K  the  early  provisions  of  the  internal  revenue  laws 
be  examined,  they  show  clearly  an  intention  on  the  part  of 
Congress  to  continue  this  feature  of  the  customs'  laws  in  the 
laws  relating  to  the  internal  revenue.  Thus,  the  Act  of  July 
1st,  1862,  in  the  81st  section,  (12  U.  S.  Stat,  at  Zarge^  444,) 
makes  it  the  duty  of  a  collector  of  internal  revenue  to  prose- 
cute for  the  recovery  of  any  sums  forfeited  by  the  Act,  and 
declares  that  all  fines,  penalties,  and  forfeitures  shall  be  sued 
for  in  the  name  of  the  United  States  or  of  the  coUfector,  and 
that  one  moiety  of  the  recovery  shall  be  to  the  use  of  the 
person  who,  if  a  collector  or  deputy  collector^  shall  first  inform 
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of  the  cause,  matter,  or  thing,  whereby  such  fine,  penalty  or 
forfeiture  was  incurred.  This  provision  was  re-enacted  in  the 
3Yth  section  of  the  Act  of  March  8d,  1863,  (/<^.,  730,)  and 
substantially  the  same  provision  appears  in  the  179th  section 
of  the  Act  of  June  30th,  1864,  (13  Id.^  805.)  By  the  Act 
of  March  8d,  1865,  {Id,,  483,)  section  179  of  the  Act  of  1864 
is  amended  by  striking  out  the  words,  "  if  a  collector  or  dep- 
uty collector ;"  and  the  note  to  an  edition  of  this  Act,  which 
was  then  published  and  distributed  by  the  Government, 
declares  that  thereafter  a  moiety  of  all  fines,  penalties,  and 
forfeitures  is  to  be  paid  to  the  informer,  "  whether  oflScer  of 
the  revenue  or  a  private  citizen."  These  enactments  indi- 
x»te  an  unmistakable  intention  to  permit  officers  of  the  reve- 
nue to  participate,  as  informers,  in  the  distribution  of  fines, 
penalties,  and  forfeitures.  The  various  subsequent  Acts  dis- 
close no  change  of  intention,  but  have  always  left  this  right 
open  to  be  claimed  by  any  person ;  and  they  have  been  passed 
with  full  knowledge  that  revenue  officers  were  constantly 
being  paid  large  rewards  as  informers,  and  in  the  face  of 
Treasury  regulations  which  clearly  recognize  their  right  to 
claim  such  rewards.  There  is  no  reasonable  doubt,  therefore, 
that  Congress  intended,  by  the  present  Act — ^what  seems  to 
be  said  by  the  Act — ^that  any  person  whosoever  may  share 
in  a  fine,  penalty,  or  forfeiture,  provided  it  be  made  to  appear 
that  such  person  first  informed  of  the  cause,  matter,  or  thing, 
whereby  such  fine,  penalty,  or  forfeiture  shall  have  been  in- 
curred. 

The  intention  to  include  officers  of  the  revenue  in  the 
general  words  used  by  the  Act,  and  to  enable  them  to  partici- 
pate in  the  distribution  of  fines,  penalties,  and  forfeitures,  is 
reasonable ;  for,  this  mode  of  stimulating  the  zeal  of  officials, 
by  the  hope  of  additional  compensation,  is  a  common  practice 
in  revenue  laws,  and  the  small  fixed  compensation  which  is 
attached  to  many  offices  tends  to  confirm  the  supposition 
that  it  was  expected  that  such  compensation  would  be  in- 
xsreased  by  the  rewards  of  diligence. 

As  there  exist,  in  the  Act,  no  words  of  limitation  in  regard 
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to  the  persoHB  who  may  become  informers,  so,  also,  there  is  no 
limitation  in  regard  to  the  method  by  which  the  information 
shall  haye  been  acquired.  Any  person  may  become  entitled 
to  share  as  an  informer,  by  reason  of  any  information  which 
contributes  in  a  substantial  way  to  recover  the  fine,  penalty  or 
forfeiture  which  is  finally  imposed,  provided  such  information 
has  not  only  been  acquired,  but  also  properly  imparted.  To 
whom  imparted,  the  Act  does  not  say ;  but  its  fair  import  is, 
thajb  the  information  must  be  imparted  to  some  one  author- 
ized to,  and  who  does  thereupon,  take  official  action  to  recover 
the  fine  or  penalty,  or  to  enforce  the  forfeiture,  which  the 
information  discloses  to  have  been  incurred :  and  the  informa- 
tion must  be  imparted  with  the  intention  of  having  it  so  acted 
upon.  It  must,  also,  be  the  first  information  so  imparted. 
These  restrictions  can  be  fairly  gathered  from  the  words  of 
the  Act,  and  I  am  unable  to  see  that  any  other  limitations 
can  be  reasonably  inferred  from  any  thing  contained  in  the. 
Act. 

According  to  this  construction  of  the  law,  it  clearly  ap- 
pears, that  the  present  petitioner  is  entitled  to  a  distributive 
share  in  the  fine  in  question ;  for,  it  appears,  that,  of  his  own 
motion,  and  by  his  own  diligence,  he  acquired  information,, 
which,  being  acted  on  by  the  proper  officer,  led  to  the  convic- 
tion of  the  offender.  This  information  he  imparted  to  the 
district  attorney,  who,  and  who  alone,  was  authorized  to 
institute  the  proceedings  which  resulted  in  the  imposition  of 
the  fine,  and  he  so  imparted  his  information  with  the  intent 
that  such  proceedings  should  be  instituted  upon  his  inform- 
ation, and  his  was  the  first  information  so  imparted.  These 
facts,  unattended  with  any.  countervailing  circumstances, 
entitle  him,  according  to  my  view  of  the  law,  to  be  adjudged 
to  be  the  legal  informer,  entitled  to  a  distributive  share  of  the 
fund  in  Court. 

In  thus  disposing  of  the  case,  I  have  not  omitted  to  notice 
two  recent  cases  arising  under  this  same  provision  of  law. 
The  United  States  v.  100  Barrels  of  Distilled  Spirits^  (8  In- 
ternal JSev.  Hec.y  20,)  and  The  United  States  v.  4  Cutting 
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Maehinesy  (9  Id.y  146.)  Bnt  I  find  nothing  in  the  actual  ad- 
jndicationfi  of  those  cases,  upon  the  &cts  of  those  cases,  as  I 
understand  them,  which  leads  me  to  a  different  conclusion 
from  that  at  which  I  have  arrived  in  this  case. 


EuHu  Spebby  Aio)  Anna  Spebby 
Thb  Ebib  Eailway  Company.    In  Equity. 

An  objection  that  a  bill  in  equity  was  filed  nnder  an  agreement  made  between 
the  plaintiffs  and  certain  other  parties^  which  is  Toid  for  champerty,  onght 
to  be  raised  formally,  by  answer,  and  not  by  a  motion  to  take  the  biU  from 
the  files. 

(Before  BLAioHroaD,  J.,  Southern  District  of  New  York,  May  Slst^  1869.) 

This  was  a  motion  by  the  defendants  to  take  the  bill  of 
complaint  in  this  suit  from  the  files  of  the  Conrt,  and  to  set 
aside  the  service  of  the  snbpoena  therein,  on  the  gromid  that 
the  biU  imd  the  subpoena  were  an  abuse  of  the  process  of  the 
Court,  and  a  fraud  thereon,  and  that  the  suit  partook  of  the 
nature  of  maintenance. 

WiUiam  W.  McFwrUmd^  for  the  plaintiffs. 

Cla/rence  A,  Sewa/rd^  for  the  defendants. 

Blatohfobd,  J.  The  ground  of  this  motion  is,  that  the 
bill  was  filed  xmder  an  agreemeiit  made  between  the  plaintiffs 
and  certain  other  parties,  which  is  void  for  champerty.  I  do  not 
think  this  is  the  proper  mode  of  taking  the  objection.  It 
ought  to  be  raised  formally,  by  answer,  so  that  plenary  proofi^ 
may  be  taken  in  regard  to  such  an  issue,  and  the  right  of  review 
in  regard  to  it  be  secured  to  both  parties.  If  the  motion  were 
to  be  granted,  the  plaintiffs  itrould  be  without  remedy.  The 
motion  is  denied. 
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Senjahin  Franklin 
Henry  A.  Heiber,  Jr.,  and  others. 

Where  H.  made  a  written  agreement  with  F.,  that,  iu  case  F.  could  recoyer  certun 
bonds  fraudulently  obtained  from  H.,  he  would  pay  |8,000,  and  the  police  no- 
tified H.  that  the  bonds  had  been  recorered,  and  were  subject  to  his  order, 
and  they  did  not  pass  thi^ough  the  hands  of  F. :  Seld,  in  a  suit  brought  by 
F.,  against  H.,  to  recoyer  the  $8,000,  that  it  was  incumbent  on  F.,  in 
order  to  show  that  he  recoyered  the  bonds,  within  the  meaning  of 
the  agreement,  to  show  that  the  police  recoyered  the  bonds  through  infor- 
mation furnished  by  F.,  and  that  it  was  not  enough  for  F.  to  show  that  he 
sent  communications  on  the  subject  to  the  police  before  the  bonds  were  re- 
coyered, it  appearing  that  the  police  had  reoeiyed  other  communications  on 
the  subject,  as  well  as  one  fr^m  H.,  before  the  bonds  were  recoyered. 

(Before  Blatghtoed,  J.,  Southern  District  of  New  York,  June  2d,  1869.) 

This  was  an  action  of  assumpsit^  tried  before  the  Court 
without  a  jury.  The  plaintiff  was  a  detective  police  officer 
in  Philadelphia.  The  defendants  composed  the  firm  of  Henry 
A.  Heiser's  Sons,  of  New  York.  The  declaration  averred, 
that  $15,000  worth  of  United  States  five-twenty  bonds  had, 
prior  to  the  24th  of  November,  1868,  been  feloniously  ab- 
stracted from  the  possession  of  the  defendants ;  that,  on  that 
day,  the  defendants  agreed  with  the  plaintiff,  in  consideration 
that  he  should  undertake  to  recover  the  bonds,  that  they 
would,  in  the  event  of  the  recovery  of  the  same  by  the 
plaintiff,  pay  to  him  the  sum  of  $3,000,  and  that,  in  the  event 
of  the  recovery  by  him  of  a  less  amount  than  the  whole  of  the 
bonds,  they  would  pay  him  in  the  proportion  that  the  amount 
recovered  should  bear  to  the  whole  sum  of  $15,000 ;  and  that 
he  did  recover  all  of  the  bonds  for  the  defendants.  The  con- 
tract between  the  parties  was  in  writing,  as  follows :  "  Phila- 
delphia, Nov.  24,  *68.  We  hereby  agree,  that,  in  case  B. 
FrankUn,  Esq.,  or  assigns,  can  recover  fifteen  thousand  of  Sy^O 
XT.  S.  6  (/^  bonds,  fraudulently  obtained  from  us  by  J.  A. 
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Marsh,  we  will  pay  three  thousand  dollars,  and  that,  in  case 
he  returns  any  amount  of  the  above  described  bonds,  we  will 
pay  in  the  same  proportion.    Henry  A.  Heiser's  Sons." 

The  bonds  were  recovered,  all  of  them,  at  Memphis,  Ten- 
nessee, where  Marsh  was  arrested.  The  defendants  obtained 
all  of  them,  but  none  of  them  passed  into,  or  out  of,  the  hands 
of  the  plaintiff.  One  of  the  defendants  went  to  Memphis, 
from  New  York,  after  the  arrest  of  Marsh,  and  obtained  the 
bonds,  after  fonr  days'  efforts  there,  from  parties  who  had 
them  in  possession,  and  by  the  payment  of  $4,000.  The 
plaintiff  was  not  at  Memphis.  He  started  to  go  there,  and 
had  reached  Paris,  Tennessee,  when  he  learned  that  Marsh 
had  been  arrested  at  Memphis,  and  had  been  taken  to  New 
York  by  officers  from  Memphis,  and  that  he,  Franklin,  had 
passed  them  on  the  way.  He  retraced  his  steps,  and  over- 
took them  in  Indiana,  and  accompanied  Marsh  to  New  York, 
reaching  there  two  days  after  the  defendant  who  obtained 
the  bonds  had  reached  Memphis. '  That  defendant  had  left 
New  York  for  Memphis  three  days  before  he  reached 
Memphisj  having  learned,  by  a  telegraphic  despatch  to  the 
defendants,  from  the  police  of  Memphis,  that  Marsh  had  been 
arrested,  and  that  the  bonds  had  been  recovered,  and  were 
subject  to  the  order  of  the  defendants,  less  reward  and  ex- 
penses. This  despatch  reached  the  defendants,  at  New  York, 
on  the  same  day  that  the  plaintiff  learned,  at  Paris,  of  the 
arrest  of  Marsh.  On  the  23d  of  November,  the  day  before 
thQ  agreement  was  made  with  the  plaintiff,  the  defendants 
authorized  the  New  York  police  to  offer  a  reward  of  $5,000 
for  the  recovery  of  the  bonds.  A  telegraphic  despatch  from 
the  i>olice  of  New  York,  to  the  police  of  Memphis,  giving 
Marsh's  name,  and  age,  and  a  description  of  his  person,  and 
stating  the  amount  and  character  of  the  bonds  he  had  ab- 
stracted, and  the  reward,  reached  the  police  in  Memphis  on 
the  24th  of  November,  before  the  agreement  with  the  plaint- 
iff was  made.  The  defendants  themse^es,  on  the  25th  of 
November,  at  half-past  11  o'clock  A.  M.,  sent  from  New 
York,  to  the  police  at  Memphis,  a  telegraphic  despatch,  as 
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follows :  ^^  Marsh  left  Philadelphia,  by  evening  train,  on  23d. 
He  started  for  house  of  J.  Ferguson,  his  uncle,  in  your  city. 
Arrest  him,  and  hold  him  till  arrival  of  B.  Franklin,  Phila- 
delphia detective,  who  leaves  to-day."  The  plaintiff  made 
no  commnnication  to  the  police  of  Memphis  nntil  7  o'clock 
P.  M.,  on  the  25th  of  November,  when  he  sent  a  telegraphic 
despatch  to  them  from  Philadelphia.  He  left  Philadelphia, 
for  Memphis,  at  11  o'clock  P.  M.,  the  same  day.  In  addition 
to  the  written  agreement,  the  defendants  ftimished  the 
plaintiff  with  $500,  to  defray  the  expenses  of  himself  and  of 
Marsh's  brother,  who  was  to  accompany  him,  to  Memphis. 
This  smn,  or  so  much  as  shonld  not  be  expended,  the  plaintiff 
was  to  retain  in  any  event. 

Cha/rle%  M.  Da  Co^ta,  for  the  plaintiff. 

John  E.  BurriUy  for  the  defendants. 

Blatohtobd,  J.  On  the  facts  in  this  case,  I  think  it  is  in- 
cmnbent  on  the  plaintiff,  in  order  to  show  that  he  recovered  the 
bonds,  within  the  meaning  of  the  written  agreement,  to  show 
that  the  police  of  Memphis,  who  notified  the  defendants  that 
the  bonds  had  been  recovered  and  were  at  Memphis,  subject  to 
their  order,  less  reward  and  expenses,  recovered  them  through 
information  famished  by  the  plaintiff.  It  was  easy,  if  the 
fact  was  so,  for  him  to  have  done  this,  by  producing  the  testi- 
mony to  that  effect  of  the  police  officers  of  Memphis,  who  ar- 
rested Marsh  and  obtained  the  bonds.  No  explanation  is  ftir- 
nished  on  that  subject  by  the  plaintiff,  except  merely  to  show 
that  he  sent  the  despatch  of  ^November  25th,. from  Philadelphia, 
and  several  despatches  afterward  from  various  places  on  his 
way  to  Memphis,  which  gave  a  description  of  Marsh,  and  par- 
ticulars as  to  when  he  left  Philadelphia  and  Cincinnati  for 
Memphis,  and  as  to  the  number  of  his  ticket,  and  which  were 
received  by  the  police  of  Memphis  before  Marsh's  arrest.  The 
case  would  be  different  in  the  absence  of  the  despatch  from 
the  police  of  New  York,  of  November  24th,  and  of  the  one 
from  the  defendants  of  November  25th.  The  action,  there- 
fore, so  far  as  it  is  founded  on  the  special  contract,  fails. 
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There  are  in  the  declaration  counts  for  work  and  kbor, 
&c.y  being  the  common  connts.  But,  on  the  evidence,  the 
plaintiff  was  to  be  entitled  to  nothing  bnt  the  $50Q  he  received, 
unless  he  should  recover  the  bonds  or  some  of  them.  There- 
fore, he  can  recover  nothing  in  this  suit,  on  a  qtM^tiMn  meruit^ 
for  the  services  he  rendered. 

I  find  for  the  defendants. 


Samuel  H.  Doxjghty 

vs. 

Joseph  I.  West,  and  otheeb.    In  EQurrr. 

James  I>ri^>er  was  the  original  and  first  inyentor  of  the  improyement  claimed  in 
letters  •  patent,  relssned  to  Samnel  H.  Doughty,  Angnst  Ist,  1866,  for  an 
"  improvement  in  skeleton  skirts  "  the  original  patent  having  been  grant- 
ed to  Donghty  and  Draper,  on  the  invention  of  Draper,  October  4th,  1869, 
and  reissned  to  Donghty,  and  Draper,  and  James  Brown,  and  William  King, 
December  27th,  1869. 

Draper  made  such  invention  before  he  applied  for  the  original  patent 

In  a  snit  for  the  infringement  of  a  patent,  the' defence  cannot  be  taken,  that  the 
patent  was  issued  nnintentaonally  through  a  blunder  of  a  subordinate  in  the 
Patent  Office. 

It  is  an  infringement  of  the  said  reissued  patent  of  1866,  to  make  and  sell  skel- 
eton skirts,  with  the  threads  of  filling  left  out  in  one  or  both  of  the  two  por- 
tions of  tape  which  form  the  loop. 

Skeleton  skirts  made  in  accordance  with  letters  patent  granted  to  Charles  H.  De 
Forest,  January  6th,  1868,  for  an  ''improvement  in  hooped  skirts,"  are  an 
infringement  oh  the  said  reissued  patent  of  1866. 

(Before  Blatohtobd,  J.,  Southern  District  of  New  York,  June  4th,  1869.) 

This  was  a  final  hearing,  on  pleadings  and  proofs. 
George  Grifard  and  Stephen  D.  Law,  for  the  plaintiff. 
Jofm  B,  Staples^  for  the  defendants. 

Blatohfosd,  J.    The  bill  in  this  case  is  founded  on  re- 
issued letters  patent,  granted  to  the  plaintiff  on  the  1st  of 
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August,  1865,  for  14  years  from  the  4th  of  October,  1859,  for 
an  '^  improyement  in  skeleton  skirts."  The  patent  was  orig- 
inally issued,  October  4th,  1859,  to  the  plaintiff  and  James 
Draper,  as  assignees  of  said  Draper,  as  inventor.  On  the  27th 
of  December,  1859,  it  was  reissued  to  the  plaintiff,  and  said 
Draper,  and  James  Brown  and  William  King,  the  then  owners 
of  it.  Subsequently,  and  before  the  granting  of  the  reissue  of 
1865,  the  entire  interest  in  the  patent,  and  in  the  reissue  of  1859, 
was  assigned  to  the  plaintiff.  He  brought  a  suit  in  equity  on 
the  reissue  of  1859,  in  this  Court,  against  two  of  the  defend- 
ants who  are  defendants  in  this  suit.  That  suit  was  brought 
to  a  final  hearing  before  Mr.  Justice  Nelson  and  Judge  Ship- 
man.  It  appears,  from  the  opinion  of  the  Court  in  that  case, 
(Doughty  v.  West^  2  Fi%he^s  Patent  CdseSj  553,)  deliv- 
ered by  Judge  Shipman,  and  concurred  in  by  Mr.  Justice 
Nelson,  that  the  plaintiff  contended  that  the  reissue  of  1859 
covered  all  skeleton  skirts,  with  the  perpendicular  tapes 
woven  singly  between  the  hoops,  and  woven  double,  or  with 
pockets,  for  the  reception  of  the  hoops.  The  Court  held, 
however,  that  the  claim  of  the  reissue  of  1859,  as  drawn, 
was  limited  to  a  skeleton  skirt  in  which  the  hoops  were 
fastened  in  the  loops  or  pockets  by  some  kind  of  material 
put  on  in  a  soft  state,  and  adhering  by  sticking,  and  which 
..^       <  subsequently  became  hard,  such  material  being  put  into  the 

/  pocket,  or  upon  the  hoop  within  the  pocket,  so  as,  when 

hardened,  to  keep  the  hoop  rigidly  in  place.  In  other  words, 
the  Court  regarded  the  reissue  of  1859  as  covering  only  the 
mode  of  fietstening  the  hoops  in  the  loops  in  theT  perpendicular 
tapes  by  such  adhesive  material.  The  Court  then  added :  "  If 
the  invention  is  broad  enough  to  include  all  skeleton  skirts 
with  the  perpendicular  tapes  woven  singly  between  the  hoops, 
and  woven  double,  or  with  pockets,  for  the  reception  of  the 
hoops,  then  his  patent  should  be  reissued  to  cover  that  inven- 
tion ;  and  there  is  no  possible  di£Siculty  about  doing  it.  If 
there  is  something  in  the  state  of  the  art  which  will  show 
that  he  is  not  the  inventor  to  that  extent,  then  he  can  obtain 
no  such  reissue.     If  he  is  the  inventor  of  a  skeleton  skirt  of 
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that  character,  with  the  perpendicnlar  tapes  woven  singly 
between  the  hoops,  and  woven  double,  or  with  pockets,  for 
the  reception  of  the  hoops,  which  hoops  are  inserted  either 
while  in  process  of  being  woven,  or  after  they  are  woven,  and 
then  fastened  in  any  manner,  there  certainly  can  be  no  pos* 
sible  difficulty  in  describing,  and  it  is  the  duty  of  the  patentee 
to  accurately  describe  it."  Again,  the  Court  says :  "  If  the 
patentee  invented  and  was  the  first  to  make  a  skeleton  skirt, 
woven  singly  between  the  hoops,  and  double  at  the  place  of 
insertion  of  the  hoops,  fastened  at  the  pockets — and  that  is 
the  simple  description  of  the  invention  claimed — ^then  he  was 
entitled  to  it."  Again :  "  It  not  very  unfrequently  happens, 
that  patentees,  by  mistake,  limit  the  invention  described,  and 
make  it  narrower  than  the  invention  made.  K  that  is  the 
case,  and  it  can  be  seen,  on  the  reissue  of  the  patent,  that  the 
invention  extends  beyond  the  construction  the  Court  gives  it, 
it  can  be  made  the  subject  of  trial  hereafter.  If  the  patentee 
has  made  the  invention  thus  broadly  claimed,  it  will  hereafter 
present  a  simple  issue  for  trial,  as  the  patent  can  be  made  to 
cover  it  without  difficulty."  This  decision  was  rendered  in 
June,  1865,  and  the  present  reissue  was  granted  on  the  1st  of 
August,  1865. 

The  specification  of  this  reissue  limits  the  invention  to  an 
improvement  in  skeleton  skirts,  that  is,  as  it  defines  them, 
skirts  consisting  of  a  series  of  tapes  extending  from  the  waist 
down,  and  a  series  of  horizontal  and  parallel  hoops  secured  to 
the  side  of  the  tapes,  by  stitching,  by  tying,  or  by -rivet-clasps. 
The  object  of  the  invention  Is  stated  to  be  to  remedy  the  de- 
fect which  arose  from  the  fact  that  the  fastening  by  which  the 
hoops  were  secured  to  the  side  of  the  tapes  was  liable  to  break, 
and  permit  the  hoops  to  fidl  and  drag  on  the  ground,  being  a 
source  of  inconvenience  and  often  of  serious  accidents.  The 
remedy  is  eflTected,  says  the  specification,  "  by  making  the  skirt 
of  a  series  of  tapes  woven  along  their  length,  alternately,  as 
single  and  as  double  tapes,  to  form  loops  or  openings,  at  the 
required  distances  apart,  for  the  reception  of  the  hoops,  which 
are  no  longer  dependent  upon  the  means  of  fastening  to  the 
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side  of  the  tapes,  and  cannot  fiEtll,  even  if  not  fastened."  It 
also  sajs :  ^^  A  skeleton  skirt,  when  thus  fabricated,  needs  no 
fastening  of  the  hoops  to  the  tapes  to  hold  them  np,  and  the 
only  fastening  required  is  to  prevent  the  tapes  from  sliding 
laterally  on  the  hoops,  so  that,  if  such  fastening  should  give 
way,  the  hoops  will  still  be  held  up  by  the  tapes."  The  spe- 
cification then  states,  that  the  inventor  has  found  glue  to  be  a 
suitable  means  for  securing  the  hoops  in  the  loops  of  the  tapes, 
to  prevent  the  tapes*  from  sliding  laterally  on  the  hoops,  as 
the  weight  of  the  hoops  has  no  tendency  to  rupture  the  fast- 
ening, as  in  skeleton  skirts  known  prior  to  his  invention ;  and 
thrft  the  hoops  may  be  inserted  in  the  act  of  weaving  the  tapes, 
or  the  tapes  may  be  woven  with  the  loops,  and  the  hoops  be 
inserted  afterwards.  The  specification  then  describes  the  man- 
ner in  which  the  tapes  can  be  woven  as  single  tapes  for  the 
required  distance  between  two  hoops,  and  then  be  woven  dou- 
ble for  a  little  more  than  the  width  of  a  hoop,  and  then  a  hoop 
be  inserted  between  the  two  series  of  tapes,  and  then  the  weav- 
ing of  the  tapes  as  single  be  resumed,  and  the  hoop  be  thus 
inclosed  in  the  loops  so  formed.  It  further  states,  that  the 
loops  may  be  formed  by  the  weaving  of  the  tapes  in  the  same 
manner,  and  th%  hoops  may  be  inserted  afterward.  The  claim 
is  as  follows :  ^^  The  new  manufacture  of  skeleton  skirt,  sub- 
stantially such  as  described,  consisting  of  a  series  of  tape» 
woven,  in  the  direction  of  their  length,  in  alternate  sections, 
s&  single  and  double  tapes,  with  the  hoops  inserted  in  thb 
loops  formed  by  weaving  the  tapes  as  double  tapes,  and  there 
secured,  to  prevent  the  tapes  from  sliding  laterally  on  the 
hoops." 

The  bill  charges,  as  an  infringement  of  the  patent,  the 
making  and  selling  of  skeleton  skirts  by  the  defendants.  One 
of  the  principal  defences  set  up  to  the  bill  is,  that  Draper  was 
not  the  original  and  first  inventor  of  what  is  covered  by  the 
last  reissue,  and  much  testimony  has  been  introduced  by  the 
defendants  for  the  purpose  of  establishing  the  existence,  before 
the  time  of  the  invention  of  Draper,  of  skeleton  skirts  simi- 
larly constructed.     The  main  questions  discussed  on  the  hear- 


JUNE,  1869.  433 


Doughty  V,  West 


ing  were,  whether  Draper  was  an  original,  and,  if  so,  the  first 
inventor  of  the  improvement  claimed  in  the  last  reissne,  and 
whether  he  made  sneh  invention  before  the  time  when  he  ap- 
plied for  his  original  patent.  On  these  points  the  plaintiff 
has  clearly  made  out  his  case,  to  my  entire  satisfaction.  With- 
out discussing  the  evidence  at  length,  it  is  sufficient  to  say, 
that  it  establishes  that  Draper  made  the  invention  of  a  skirt 
such  as  is  claimed  in  the  present  reissue,  as  early  as  June, 
1856 ;  that  neither  the  Morrow  skirt  nor  the  Hartley  skirt  an- 
ticipates the  invention ;  that  neither  the  Hough  skirt,  nor  the 
skirt  defendants'  exhibit  Ko.  17,  was  a  skeleton  skirt,  within 
the  meaning  of  the  patent ;  that  the  Clark  skirt  was  not  prior 
to  the  Draper  skirt ;  that  the  France  skirt  was  subsequent  to 
Draper's ;  that  the  Comet,  the  Schmidt,  and  the  Schlumpf 
skirts  were  not  prior  to  Draper's ;  and  that  no  other  alleged 
prior  skirt,  in  regard  to  which  evidence  was  adduced,  is  an  answer 
to  the  patent.  In  fact,  the  evidence  s^ows  that  all  the  skele- 
ton skirts  that  have  been  constructed  like  the  one  described 
and  claimed  in  the  present  reissue  of  the  Draper  patent,  are 
traceable  back  to  the  skirts  which  Draper  made  in  connection 
with  Brown,  and  put  into  the  market  in  pursuance  of  his  in- 
vention. Such  skirts,  when  Draper  and  Brown  first  made 
them,  and  put  them  into  the  market,  were  constructed  precise- 
ly according  to  the  description  contained  in  the  specification 
of  the  present  reissue,  and  like  the  first  skirt  made  by  Draper 
in  June,  1856,  and  such  they  have  continued  to  be  ever  since. 
The  present  reissue  is  not  attacked*  or  impeached  for  fraud. 
It  must,  therefore,  stand  as  a  valid  reissue,  properly  granted. 
The  point  taken,  that  is  was  issued  unintentionally,  through 
a  blunder  of  a  subordinate  in  the  Patent  Office,  is  one  which 
cannot  be  availed  of  in  a  suit  brought  on  the  patent.  For  any 
such  alleged  invalidity,  the  only  remedy  would  be  a  direct 
proceeding  by  the  United  States  to  vacate  the  patent.  The 
seal  of  the  United  States,  and  the  signatures  of  the  proper 
officers  to  the  grant  must  be  respected,  in  the  absence  of 
fraud,  so  long  as  the -United  States  themselves  do  not  ques- 
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tion  the  grant.    This  is  familiar  law  in  regard  to  all  grants 

by  a  sovereign. 

The  only  defence  set  np  on  the  point  of  infringement  is, 
that,  in  some,  at  least,  of  the  skirts  made  by  the  defendants, 
threads  of  filling  have  been  left  ont  in  one  or  both  of  the  two 
portions  of  tape  which  form  the  loop.  Bat  this  is  no  defence. 
The  tape  is  none  the  less  a  double  tape,  within  the  meaning 
of  the  specification,  because  the  loop  or  pocket  is  formed 
wholly  of  warp  threads ;  and  the  loop  is  none  the  less  a  loop 
formed  by  weaving  the  tape  first  as  a  single  tape,  and  then  as 
a  double  tape,  and  then  as  a  single  tape,  because  the  portions 
which  form  the  loop  are  composed  wholly  of  warp  threads. 
Any  such  arrangement  is,  at  best,  an  improvement  embody- 
ing the  original  invention  of  Draper,  which  cannot  be  used 
without  violating  his  patent. 

The  defendants  set  up,  in  their  answer,  that  all  the  skirts 
which  they  have  made  with,  double-woven  tape,  since  the 
present  reissue  to  the  plaintiff  was  granted,  have  been  made 
under  a  patent  granted  to  one  Charles  H.  DeForest,  January 
6th,  1863,  for  an  "  improvement  in  hooped  skirts."  The  spe- 
cification of  that  patent  declares  the  invention  of  DeForest  to 
be  an  "  improved  method  of  fastening  the  hoops  to  the  tapes 
in  hoop  skirts."  It  also  says :  "  My  invention  relates  to  that 
kind  of  hoop  skirts  in  which  the  tapes,  or  vertical  strips,  are 
woven,  or  formed,  with  pockets  or  loops,  through  which  the 
hoops  pass,  and  which  sustain  or  support  the  hoops,  and  my 
invention  has  for  its  oBject  a  simple,  durable,  and  effective 
means  of  retaining  or  holding  the  hoops  in  the  pockets,  in 
their  proper  position,  or,  in  other  words,  to  prevent  the  tapes 
from  sliding  on  the  hoops,  and,  to  this  end,  my  invention 
consists  in  the  employment,  in  combination  with  the  hoops 
and  pocket  tapes,  of  a  metallic  retaining  clasp,  so  arranged  as 
to  prevent  the  hoop  from  sliding  through  or  in  the  pocket." 
The  claim  of  the  patent  is  to  the  employment  of  the  clasp  in 
combination  with  the  hoops  and  pockets.  There  is  nothing 
in  this  patent,  properly  construed,  which  can  give  a  right  to 
use,  under  it,  the  hoops  and  pockets,  if  they  are  covered  by  a  • 
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valid  prior  patent.  The  plaintiff's  patent  is  a  valid  prior 
patent  for  the  hoops  and  pockets,  as  an  element  of  DeForest's 
combination.  If  DeForesf  s  patent  is  a  valid  patent  for  snch 
combination,  the  plaintiff  cannot  use  such  combination,  with- 
out obtaining  a  right  to  do  so  under  the  DeForest  patent. 
Nor  can  DeForest,  or  those  holding  under  him,  use  the  inven- 
tion of  Draper,  as  an  element  in  DeForest's  combination, 
without  obtaining  a  right  to  do  so  under  the  plaintiff's  pres- 
ent reissue. 

There  must  be  a  decree  for  the  plaintiff  for  a  perpetual 
injunction,  and  an  account,  with  a  reference  to  a  Master,  and 
for  the  costs  of  the  suit. 


Mabtha   M.  Jones,  Administratrix,  &o.,  of   Samuel  T. 

Jones,  deceased 

vs. 

Franklin  Osgood  and  others.    In  Equity. 

The  Bpedfication  of  the  letters  patent  granted  to  Samuel  T.  Jones,  February  24th, 
1852,  for  an  "  improyement  in  the  mano&cture  of  zino  white,"  includes  in  its 
claim  what  is  found  in  the  English  letters  patent.  No.  11,964,  granted  Novem- 
ber 16th,  1847,  specification  sealed  and  enrolled  May  16th;  1848,  to  Wil- 
liam Edward  Newton,  fop- "  improvements  in  the  mode  or  modes  of  manufao- 
turing  or  preparing  certain  matters  to  be  employed  as  pigments." 

Although  the  Jones  patent  was  extended  by  the  Commissioner  of  Patents,  on 
the  23d  of  February,  1866,  and  the  question  of  its  extension  was  vigorously 
contested  before  the  Patent  Office,  yet,  as  the  existence  of  the  Newton  patent 
was  not  then  adverted  to,  and  there  never  had  been  any  trial,  at  law  or  in 
equity,  on  the  Jones  patent,  in  wliich  the  full  bearing  of  the  Newton  patent 
<m  the  invention  of  Jones  had  been  thoroughly  examined,  this  Court  refused 
to  gprant  a  provisional  injunction  restraining  the  infringement  of  the  Jones 
patept. 

The  specification  of  the  Jones  patent  does  not  properly  distinguish,  within  the 
meaning  of  the  6th  section  of  the  Act  of  July  4t]i,  1886,  (6  U.  S.  Stat  at 
Large,  119,)  what  was  invented  by  Jones  from  what  is  found  in  the  New- 
ton patent 

The  defendants  being  three  individuals,  and  the  infringement  committed  by  them 
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having  ariaen  solely  out  of  their  connection  with  a  New  Jersey  corporation, 
and  only  one,  0.,  of  the  three  defendants  being  interested  in  the  management 
of  the  corporation,  at  the  time  the  motion  for  a  provisional  injunction  was 
made,  and  no  infringement  having  been  committed  out  of  New  Jersey,  where 
the  manufactory  of  the  corporation  was  situated,  and  0/s  only  concern  with  the 
infringement  being  as  a  director  of  the  corporation,  and  he  being  only  one  of 
several  directors,  and  it  not  appearing  that  he  could  control  the  use,  or  direct 
the  disuse,  by  the  corporation,  of  the  infringing  apparatus,  the  motion  was 
denied. 
Whet|ier,  even  if  a  majority  of  the  directors  of  the  corporation  were  parties 
defendant  to  the  suit,  the  suit  ought  not  to  have  been  brought  in  New  Jersey, 
where  the  corporation  was  located,  and  carried  on  its  business,  quere, 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  June  4th,  1869.) 

This  was  a  motion  for  a  provisional  injunction,  founded 
on  letters  patent  granted  to  Samuel  T.  Jones,  February  24tli, 
1852,  for  an  "  improvement  in  the  manufacture  of  zinc  white," 
and  which  purported  to  have  been  extended  by  the  Commis- 
sioner of  Patents,  on  the  23d  of  February,  1866,  for  seven 
years  from  the  24th  of  February,  1866,  and  which  were,  by 
an  Act  of  Congress,  approved  July  3d,  1868,  (15  U.  S.  8t(U, 
at  La/rge^  Prvoate  Acts,  25,)  declared  to  have  been,  by  virtue 
of  the  certificate  of  extension  thereon  indorsed,  duly  extended 
for  the  period  of  seven  years  from  the  23d  of  July,  1864,  that 
date  being  the  date  of  the  expiration  of  a  patent  granted  to 
the  inventor,  by  the  Grovemment  of  Great  Britain,  for  the 
same  invention. 

Ednjoin  W,  Stougkton,  George  Gifford,  Charles  M,  KeUer, 
and  Clarence  A.  Sewa/rd,  for  the  plaintiff. 

Benjarrdn  JR,  Curtis,  Edwards  Pierrepont,  Thomas  C 
T,  BucJdey,  and  Andrew  J.  Todd,  for  the  defendants. 

Blatchfobd,  J.  Various  interesting  questions  were  dis- 
cussed on  this  motion,  but,  in  the  view  I  take  of  the  case,  it 
is  unnecessary  to  refer  to  many  of  them,  aH^  there  is  one 
ground  that  is  &tal  to  the  motion.  The  specification  of  the 
patent  is,  I  think,  so  broad  as  to  include  what  is  found  in  the 
prior  patent,  granted  in  England,  November  16th,  1847,  No. 
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11,964,  and  the  specification  of  which  was  sealed  and  enrolled 
May  16th,  1848,  to  William  Edward  Newton,  for  "  improve- 
ments in  the  mode  or  modes  of  manufacturing  or  preparing 
certain  matters  to  be  employed  as  pigments."  The  question 
of  the  extension  of  the  Jones  patent  was  vigorously  contested 
before  the  Patent  Office,  but  the  existence  of  the  Newton  patent 
does  not  seem  to  have  been  adverted  to.  There  never  has  been 
any  trial,  at  law  or  in  equity,  on  the  Jones  patent,  in  which  the 
ftill  bearing  of  what  is  found  in  the  Newton  patent  on  the  in- 
vention of  Jones  has  been  thoroughly  examined.  The  question, 
as  between  those  two  patents,  is  now  presented  to  me  in  the 
unsatisfactory  form  of  ex  parte  affidavits,  on  both  sides,  with- 
out the  benefit  of  a  sifting  of  the  testimony  by  cross-examina- 
tion. From  the  most  careful  examination  which  I  have  been 
able  to  give  to  those  affidavits,  in  connection  with  the  specifi- 
cation of  the  Jones  patent,  I  cannot  resist  the  conclusion,  that 
that  specification,  as  now  drawn,  covers,  in  its  claim,  things 
which  are  found  in  the  Newton  patent.  The  specification  is, 
also,  open  to  the  kindred  objection,  that  it  does  not  properly 
distinguish,  within  the  meaning  of  the  6th  section  of  the  Act 
of  July  4th,  1836,  (5  U.  S.  Stat,  at  La/rge,  119,)  what  was 

*  invented  by  Jones  from  what  is  found  in  the  Newton  patent. 
I  by  no  means  intend  to  say  that  there  is  not,  in  what  Jones 
really  invented,  something  which  may  lawfully  be  patented, 
by  a  properly  drawn  specification,  even  in  view  of  what  is 
found  in  the  Newton  patent. 

Independently  of  the  foregoing  views,  I  should  hesitate 
long  before  granting  a  provisional  injunction  in  this  case.  It 
is  shown  that  whatever  infringement  has  been  or  is  being 
committed  by  any  of  the  three  defendants  on  the  plaintiff's 
patent,  has  arisen  solely  out  of  their  connection  with  a  New 
Jersey  corporation,  called  the  Bartlett  Zinc  Company,  of 
which,  the  defendant  Osgood  is  president  and  a  director,  and 

»of  which  the  defendants  Bartlett  and  Reid  are  not  directors, 
although  Bartlett  has  heretofore,  and,  perhaps,  since  the  com- 
mencement of  this  suit,  been  a  director  of  it,  and  Reid  was  a 
director  of  it  prior  to  the  commencement  of  this  suit,  and  is 
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now  secretary  of  it.  The  defendant  Osgood  is  shown  to  be 
the  only  one  of  the  defendants  who  is  now  connected  with,  or 
interested  in,'  the  management  of  the  corporation.  'So  in- 
fringement has  been  committed  out  of  the  State  of  New  Jer- 
sey, where  the  manufactory  of  the  corporation  is  situated. 
The  patent  is  for  the  use  of  a  certain  apparatus  in  the  collec- 
tion of  the  products  of  the  distillation  or  oxygenation  of  zinc 
and  other  volatile  metals.  It  does  not  cover  the  use  or  sale  of 
such  products,  when  collected.  Osgood's  only  concern  with 
the  infringement  is  as  a  director  of  the  corporation,  and  he  is 
only  one  of  several  directors.  It  does  not  appear  that  he  can 
control  the  use,  or  direct  the  disuse,  of  the  apparatus  by  the 
corporation.  The  intendment  would  be  to  the  contrary,  as 
he  is  but  one  of  several  directors.  It  cannot  fisdrly  be  said 
that  the  apparatus  used  by  the  corporation,  in  New  Jersey,  is 
used  under  the  direction,  management,  and  superintendence 
of  Osgood,  within  the  meaning  of  the  case  of  Ooodi/ear  v. 
PhelpSj  (3  Blatchf.  C.  C»  H.,  91.)  It  ought  to  appear  that 
Osgood  has  power  alone  to  direct  the  use  or  the  disuse  of  the 
apparatus,  or,  at  least,  a  majority  of  the  directors  ought  to  be 
parties  to  the  suit.  And  even  then,  it  would  be  questionable 
whether  the  suit  ought  not  to  be  brought  in  New  Jersey, 
where  the  corporation  is  located,  and  carries  on  its  business. 
{Goodyear  v.  Chaffee,  3  Blatchf.  C.  C.  B.,  268.) 
The  motion  for  an  injunction  is  denied. 


Charles  Hall  v8.  James  Bird. 

The  object  to  be  attained  by  the  use  of  the  machine  described  in  letters  patent 
granted  to  Charles  Hall,  Augnst  80th,  1864,  for  an  "improYed  machine  for 
stretching  chains,"  explained. 

Where  it  is  shown  that  a  prior  machine  was  constmcted  and  used,  and  did  not 
bodily  disappear  from  yiew,  but  its  existence  and  nse  were  not  made 
public,  and  the  knowledge  and  use  of  it  did  not  exist  in  a  manner  accessible 
to  the  public,  audit  had  been  substantially  abandoned,  and  had  substantially 
passed  away  from  the  memory  of  those  who  used  it,  until  recaUed  to  theSr 
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memory  by  the  success  of  a  like  macbine,  which  was  snbseqaentlj  inyented 
by  another,  the  iayeotion  embodied  in  the  latter  machine  cannot  be  regard- 
ed as  having  been  previously  known  or  used,  within  the  meaning  of  the 
6th  section  of  the  Act  of  July  4th,  1886,  (5  U.  8.  Stat,  at  Large,  119.) 

The  first  claim  of  the  Hall  patent  claims  the  use  of  tongs  or  clamps  which  have 
a  provision  for  grasping  firmly  the  link  or  links  to  be  stretched  in  the  chain, 
without  injuring  other  links ;  and  any  prior  machine,  to  be  an  answer  to 
such  first  claim,  must  be  shown  to  have  contained  tongs  or  clamps  having 
such  provision. 

The  plaintiff  being  entitled  to  recover,  but  not  having  proved  any  specific 
amount  of  damages,  six  cents  damages  were  awarded  to  him. 

(Before  Blatghfoud,  J.,  Southern  District  of  New  York,  June  4th,1869.) 

This  was  an  action  on  the  case,  for  the  infringement  of 
letters  patent  granted  to  the  plaintiflF,  August  30th,  1864,  for 
An  "  improved  machine  for  stretching  chains."  It  was  tried 
before  the  Court,  without  a  jury. 

Charles  M,  Keller^  for  the  plaintiff. 

Robert  D.  Holmes  and  James  F.  Malcolra^  for  the  defend- 
ant. 

Blatohfobd,  J.  •  The  specification  of  the  plaintiff's  patent 
says :  "  Tliis  invention  relates  to  a  new  and  useful  device  for 
stretching  chains,  those  which  are  designed  for  working  over 
pulleys,  whereby  the  links  are  all  brought  to  an  uniform 
length,  so  that  they  will  all  engage  with  the  teeth  on  the  pul- 
leys, or  fit  properly  or  snugly  in  recesses  made  therein.  The 
great  difficulty  of  driving  machinery  or  shafting  by  means  of 
pulleys  and  chains,  has  hitherto  been  owing  to  the  variation 
in  the  links,  some  being  shorter  than  others,  so  that  many 
would  not  engage  with  the  teeth  of  the  pulleys,  or  fit  properly 
in  recesses  made  in  the  peripheries  of  the  pulleys  to  receive 
them."  The  improved  machine  is  described  as  follows  :  A 
framing  is  made,  composed  of  two  uprights,  at  some  distance 
from  each  other,  attached  to  a  suitable  base,  and  connected, 
near  their  upper  ends,  by  a  horizontal  bar.  To  one  side  of 
this  bar  there  is  attached  a  gauge,  composed  of  a  bar  having  a 
groove  made  longitudinally  in  its  upper  surface,  and  curved 
notches  at  each  side  of  the  upper  part  of  such  groove,  the 
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notches  being  all  of  the  same  size,  and  at  eqnal  distances  apart^ 
corresponding  precisely  to  the  alternate  links  of  an  nniform 
and  perfect  chain.  The  ends  of  the  handles  of  a  pair  of  tongs 
are  connected  by  links  to  a  ring  fitted  on  a  hook  in  one  of  the 
nprights.  The  ends  of  the  handles  of  a  ^inlilar  pair  of  tongs 
are  connected  by  links  to  a  ring  which  has  a  chain  secured  to 
it.  The  jaws  of  the  two  pairs  of  tongs  have  grooves  made  in 
their  ends  to  receive  the  horizontal  links  of  the  chain  to  be 
.  stretched,  the  portions  of  the  jaws  at  each  side  of  the  grooves 
grasping  the  upright  links.  By  this  means,  the  tongs  are  en- 
abled to  grasp  firmly  the  chain  to  be  stretched.  The  chain 
before  spoken  of  as  secured  to  the  ring  last  mentioned,  is  fitted 
on  a  hook  on  the  end  of  a  swivel  on  a  screw  which  passes  hor- 
izontally through  a  nut  attached  to  the  other  upright,  the 
screw  having  a  crank  on  its  outer  end.  A  portion  of  the 
chain  to  be  stretched  which  has  links  of  difierent  sizes  or 
lengths  is  fitted  between  the  tongs,  the  chain  on  the  hook  is 
put  in  place,  the  screw  is  turned,  and  the  portion  of  the  chain 
between  the  tongs  stretches,  the  pull  or  tension  causing  the 
tongs  to  grasp  the  chain  firmly.  Any  portion  of  the  chain^ 
from  one  to  any  number  of  links,  may  be  thus  stretched,  where 
necessary.  The  gauge  is  used  for  testing  the  chain  after  be- 
ing  stretched,  in  order  to  insure  correctness  and  uniformity 
in  the  links,  the  groove  receiving  the  vertical  links  and  the 
notches  the  horizontal  ones.  By  this  arrangement  chains 
may  be  stretched  so  that  their  linka  will  be  of  uniform  length 
to  work  perfectly  over  pulleys.  The  claims  are,  (1st.)  The 
employment  or  use  of  the  two  pairs  of  tongs,  or  other  suitable 
clamps,  in  connection  with  the  screw,  or  its  equivalent,  ar- 
ranged substantially  as  and  for  the  purpose  specified;  (2d.) 
The  chain,  or  its  equivalent,  in  connection  with  the  swivel, 
for  conveniently  connecting  one  of  the  two  pairs  of  tongs  to 
the  screw,  as  set  forth;  (3d.)  The  gauge,  when  used  in  com- 
bination with  the  two  pairs  of  tongs  and  the  screw,  or  its 
equivalent,  for  the  purpose  specified. 

This  suit  was  commenced  on  the  24th  of  December,  1866. 
The  notice  of  special  matter  of  defence  sets  forth,  that,  at  the 
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time  of  the  commencement  of  the  snit,  and  for  four  yeare  prior 
thereto,  the  defendant  was  using,  for  the  pm^ose  of  stretching 
chains  for  pulley  blocks,  •the  same  machine  which  the 
plaintiff  claims  to  be  an  infringement  on  his  patent,  and  that, 
for  a  period  of  eighteen  years  prior  to  Angust,  1862,  the  same 
machine,  or  one  of  the  like  kind  that  the  defendant  is  using, 
was  used  for  the  purpose  of  stretching  chains  for  pulley  blocks 
by  the  deceased  father  of  the  defendant. 

It  is  apparent,  from  the  specification,  that  the  plaintiff's 
machine  is  designed  to  stretch  the  links  of  a  chain,  so  as  to 
make  all  the  links  of  the  chain  of  a  uniform  length,  that 
they  may  fit  snugly  in  the  recesses*  in  pulleys.  It  is  not  de- 
signed to  stretch  the  entire  chain  indiscriminately,  or  any 
given  portion  of  it,  without  reference  to  the  length  of  any 
particular  link  before  or  after  such  stretching,  but  it  is  de- 
signed to  stretch  each  particular  link  which  is,  before  such 
stretching,  shorter  than  a  prescribed  length,  while  it  is  so  ar- 
ranged that  no  link  shall  be  stretched  which  is  not  shorter 
than  such  prescribed  length.  This  necessity  requires,  (1st,) 
that  the  two  points  where  the  chain  is  to  be  grasped  for  stretch- 
ing it,  shall  not  be  always  at  a  fixed  distance  apart,  but  shall  be 
capable  of  being  varied  in  their  distance  apart,  so  as,  if  re- 
quired, to  stretch  a  single  short  link  that  may  be  found  in- 
terposed between  two  links  of  the  proper  length ;  (2d,)  that 
the  jaws  of  the  tongs  shall  be  so  constructed,  by  being  grooved 
or  otherwise,  as  to  grasp  firmly  any  parti^W  jnk,  without 
Injuring  it  or  any  other  link.  The  greac  utility  of  the  inven- 
tion is  beyond  question.  The  evidence  shows  that  it  is  im- 
possible practically  to  make,  by  hand,  the  links  of  a  uniform 
length,  and  that,  if  made  thus  uniform  by  hand,  they  will 
stretch  in  use,  and  stretch  unequally,  so  as  to  produce  difiSculty 
in  using  the  chain  on  a  pulley  with  uniform  recesses,  and  that 
the  only  feasible  method  of  making  a  chain  for  use  on  such  a 
pulley  is  to  make  the  links  shorter  than  the  required  length, 
and  then  take  out  the  stretch  of  the  metal  by  stretching  each 
separate  link  to  the  proper  gauged  measure,  by  a  machine 
like  the  plaintiff's. 
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It  is  in  evidence  that  the  defendant's  father,  in  1852,  pro- 
cured to  be  constructed  in  New  York,  a  machine  for  stretch- 
ing chains,  which  had  two  paivs  of  tongs  that  grasped  the 
chain,  so  that,  by  applying  power,  by  means  of  a  crank  at  one 
end,  tlie  chain  was  stretched.  This  machine  he  placed  in  a 
cellar,  where  he  used  it,  keeping  it  concealed,  however,  from 
persons  in  general.  The  door  of  the  cellar  was  kept  locked, 
and,  so  far  as  appears,  the  existence  of  the  machine  was  known 
only  to  the  machinist  who  put  it  up,  to  the  defendant's 
father,  to  the  defendant's  brother,  and  to  the  defendant  him- 
self. The  defendant  states,  in  his  testimony,  that  the  ma- 
chine was  locked  up  to  keep  people  from  seeing  it ;  that  his 
father  always  locked  the  door  of  the  basement  or  cellar  where 
it  was,  when  he  came  out ;  that  the  machine  was  kept  secret; 
that  it  was  not  used  very  often,  perhaps  not  once  in  a  month,  or 
six  months,  or  a  year ;  that  finally  he  took  from  off  the  machine 
a  pair  of  boxes,  which  he  wished  to  use  for  another  purpose ; 
and  that  the  machine  thereafter  remained  in  the  cellar  unused 
until  it  was  removed  from  there  by  him,  his  father  having  died 
in  1862.  It  also  appears,  that  the  machine  was  removed  from 
this  cellar  into  the  defendant's  shop  in  July,  1865 ;  that,  when 
taken  out,  it  was  in  a  rusty  condition ;  that,  prior  to  its  being  so 
taken  out,  the  defendant,  in  making  chains  which  required  the 
links  to  be  of  equal  lengths,  stretched  the  links  by  hand,  by 
means  of  a  hammer  and  an  anvil,  and  not  by  any  machine ; 
that,  during  1864,  the  plaintiff's  machine  was  described  to  the 
defendant  by  a  workman  who  was  at  the  time  in  his  employ,  and 
who  had  previously  been  in  the  plaintiff's  employ  and  used  his 
machine ;  and  that  thereafter  the  rusty  machine  was  exhumed 
from  the  cellar,  and  cleaned  and  fitted  up  in  the  defendant's 
shop,  and  used  to  stretch  the  links  of  chains.  It  does  not  sat- 
isfactorily appear  that,  during  the  time  that  the  machine  in 
the  cellar  was  used  by  the  defendant's  father,  he  made  any 
chains  which  required  the  links  to  be  stretched  to  a  uniform 
length,  or  that  he  used  the  machine  to  stretch  the  links  of 
chains  to  a  uniform  length. 

On  the  foregoing  facts,  I  think  that  this  case  fairly  falls 


JUNE,  1869.  443 


HaU  V.  Bird. 


within  the  case  of  Gayler  v.  Wilder,  (10  Ifmoard,  477,)  even 
asBuming  that  the  old  machine,  in  the  condition  in  which  it 
was  while  in  the  cellar,  was  substantially  identical  in  construc- 
tion with  the  machine  as  used  by  the  defendant  after  July, 
1865,  and  with  the  plaintiff's  machine.  In  the  case  of  Gay- 
ler V,  Wilder,  one  Conner  had  constructed,  for  his  own  pri- 
vate use,  a  safe  substantially  like  the  one  patented  to  Fitz- 
gerald, some  time  before  Fitzgerald  invented  his  safe,  and 
had  used  it  as  a  safe,  for  more  than  six  years,  in  the  counting- 
room  of  a  type  foundry.  Its  existence  and  use  were  known 
to  the  persons  who  worked  in  the  foundry,  although  its  par- 
ticular internal  construction,  which  was  the  point  of  the 
invention,  does  not  appear  to  have  been  known  to  them.  It 
then  passed  into  other  hands,  but  what  became  of  it  did  not 
appear.  Conner  made  but  one  such  safe,  and,  after  that  one 
passed  out  of  his  hands,  he  used  other  safes,  of  a  different 
construction.  At  the  trial,  before  Mr.  Justice  Nelson,  the 
Court  charged  the  jury,  that  if  Conner  had  not  made  his 
discovery  public,  but  had  used  the  safe  simply  for  his  own 
private  purpose,  and  it  had  been  finally  forgotten  or  aban- 
doned, such  a  discovery  and  use  was  not  an  obstacle  to  the 
taking  out  of  a  patent  .subsequently,  by  another  person, 
for  a  safe  of  like  construction,  if  he  was  an  original,  though 
not  the  first,  inventor  of  such  a  safe.  The  jury  having  found 
in  favor  of  the  patent,  the  case  was  carried  to  the  Supreme 
Court,  by  writ  of  error,  and  that  Court  held.  Chief  Justice 
Taney  delivering  its  opinion,  that  the  prior  knowledge  and 
use  spoken  of  in  the  6th  selttion  of  the  Patent  Act  of  July 
4th,  1836,  (5  U.  8.  Stat  at  La/rge,  119,)  as  necessary  to  inval- 
idate a  patent,  must  be  a  ^^  knowledge  and  use  existing  in  a 
manner  accessible  to  the  public."  The  Chief  Justice  says : 
,  "  If  the  Conner  safe  had  passed  away  from  the  memory  of  Con- 
ner himself,  and  of  those  who  had  seen  it,  and  the  safe  itself  had 
disappeared,  the  knowledge  of  the  improvement  was  as  com- 
pletely lost  as  if  it  had  never  been  discovered.  The  public 
could  derive  no  benefit  from  it,  until  it  was  discovered  by 
another  inventor.    And  if  Fitzgerald  made  his  discovery  by 
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his  own  efforts,  without  any  knowledge  of  Conner's,  he  in- 
vented an  improvement  which  was  then  new,  and,  at  that 
time,  unknown ;  and  it  was  not  the  less  new  and  unknown 
because  Conner's  safe  was  recalled  to  his  memory  by  the  suc- 
cess of  Fitzgerald's."  The  Court  affirmed  the  correctness  of 
the  instruction  to  the  jury  above  mentioned.  Now,  although 
the  old  machine,  in  the  present  case,  was  constructed  in  1852, 
and  had  been  kept  in  the  cellar  of  the  defendant's  father, 
under  the  circumstances  stated,  and  had  been  occasionally 
used  there,  and  although  it  had  not  bodily  disappeared  from 
view,  yet  its  existence  and  use  were  not  made  public,  the 
knowledge  and  use  of  it  did  not  exist  in  a  manner  accessible 
to  the  public,  it  had  been  substantially  abandoned,  and  it 
had  substantially  passed  away  from  the  memory  of  those  who 
used  it,  as  is  shown  by  the  fact  that,  when  they  were  called  on 
to  stretch  the  links  of  chains  to  a  uniform  length — a  purpose 
to  which  it  is  not  shown  that  the  defendant's  father  ever 
applied  the  machine — it  did  not  occur  to  them  to  use  the 
machine  for  the  purpose,  until  after  they  had  learned  of  the 
existence  and  use  of  the  plaintiff's  machine.  The  knowledge 
of  the  machine  was,  therefore,  as  effectually  lost  as  if  it  had 
never  been  constructed,  and  the .  public  could  derive  no 
benefit  from  the  invention  embodied  in  it,  until  such  inven- 
tion should  be  discovered  by  anotter  inventor.  As  it  clearly 
appears  that  the  plaintiff  made  his  invention  by  his  own 
efforts,  without  any^  knowledge  of  the  machine  in  the  cellar 
of  the  defendant's  father,  he  invented  an  improvement  which 
was  then  new,  and  was  at  the  tiAe  unknown ;  and  it  was  not 
the  less  new  and  unknown  because  the  old  machine  was  re- 
called to  the  memory  of  the  defendant  and  of  his  brother,  and 
of  the  machinist  who  put  it  up,  by  the  success  of  the  plaintiff's 
machine. 

But,  independently  of  this  view,  the  defendant  has  failed 
to  establish  satisfactorily  the  identity  of  the  old  machine  with 
the  machine  as  used  by  him  after  its  removal  from  the  cellar, 
in  an  important  particular.  The  specification  of  the  plaintiff's 
patent  states  that  the  jaws  of  his  tongs  have  grooves  made  in 
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their  ends  to  receive  the  horizontal  links  of  the  chain,  the  por- 
tions of  the  jaws  at  each  side  of  the  grooves  grasping  the  up- 
right links,  and  that,  by  this  means,  the  tongs  are  enabled  to 
grasp  the  chain  firmly.  In  the  nse  of  the  machine,  this  provis- 
ion of  the  grooves  is  shown  to  be  important,  not  merely  to  grasp 
firmly  the  link  that  is  being  grasped,  but  to  avoid  injming  it, 
or  any  other  link.  A  like  provision,  by  equivalent  means,  is 
found  in  the  jaws  of  the  tongs  in  the  machine  as  used  by  the 
defendant  since  July,  1865;  but  such  provision,  so  far  as 
appears,  was  wholly  wanting  in  the  old  machine,  as  it  was 
while  in  the  cellar.  The  proper  construction  of  the  first  claim 
of  the  plaintiff's  patent  is,  that  it  claims  the  use  of  the  tongs, 
or  other  suitable  clamps,  embodying  such  a  provision  as  is 
described  in  the  plaintiff's  specification,  and  as  is  foimd  in 
the  machine  of  the  defendant,  and  as  is  not  shown  to  have 
'  existed  in  the  latter  machine  before  July,  1865,  for  grasping 
the  proper  link  firmly,  without  injury  to  it,  or  to  any  other  link, 
in  connection  with  the  screw,  or  its  equivalent,  arranged 
substantially  as  and  for  the  purpose  specified.  « 

On  the  evidence,  the  plaintWr  is  entitled  to  recover.  The 
machine  used  by  the  defendant  infringes  the  first  claim  of  the 
plaintiff's  patent.  But,  as  the  plaintiff  has  failed  to  prove 
any  specific  amount  of  damages,  the  finding  will  be  for  only 
six  cents  .damages. 


John  T.  Semmes,  Administbatob  of  "William  E.  Luckett, 

deceased 

The  Crrr  Fibe  Insubanoe  Company,  of  Habtford. 

A  state  of  var,  reco^ized  as  such  by  and  between  the  belligerent  parties,  sus- 
pends all  contracts  in  existence  between  the  citizens  of  the  respective  bellig- 
erents at  the  time  the  war  commenced. 

Upon  the  termination  of  the  war,  obligations  contracted  before  its  commence- 
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ment,  between  the  respective  dtiaens,  though  the  remedy  for  their  recovery 
18  Biupended  daring  the  war,  are  revived. 

Where  a  policy  of  insnrance  against  ^re  was  issned  by  C,  in  Conneciiciit,  in 
Aogost,  1860,  to  L.,  a  resident  of  Mississippi,  on  a  building  in  the  latter  State, 
and  a  total  loss  occurred  in  January,  1861,  daring  the  life  of  the  policy,  and 
the  policy  contained  a  condition  that  no  sait  should  be  sustainable  on  it  un- 
less brought  within  twelve  months  after  a  loss,  and  this  suit  was  brought  on. 
it  in  October,  1866 :  Held,  that  the  contract  of  insurance,  with  all  its  incidents, 
including  said  condition,  and  all  rights  of  action  under  the  policy,  were  sus- 
pended  daring  the  continuance  of  tiie  war  which  commenced,  after  said  loss* 
between  the  BO-caUed  Confederate  States,  of  which  Mississippi  was  one,  and 
the  United  SUtes. 

In  determining  when  the  rights  suspended  by  such  war  revived,  recourse  can 
only  be  had  to  the  Government  of  the  United  States,  as  the  war  was  a  civil 
war,  in  which  the  so-called  Confederate  States  were  defeated,  and  their  or- 
ganization, as  a  defaeio  government,  was  politically  annihilated. 

The  Courts  of  the  United  States,  in  ascertaining  when  such  war  ceased,  must 
look  exclusively  to  the  action  of  the  President,  or  Congress,  or  both. 

The  President  had  authority  to  issue  his  proclamation  of  June  18th,  1866,  (13 
U.  8,  Sfat.  at  Large,  768,)  removing  the  restrictions  upon  intercourse  with 
the  States  east  of  the  Mississippi  river,  which  had  been  in  rebellion. 

By  virtue  of  that  proclamation,  the  said  contract  of  insurance,  though  suspended 
faring  the  war,  revived  on  the  18th  of  June,  1865,  and  was,  firom  that  date, 
in  full  force,  with  the  right  to  sue  upon  it 

This  suit,  not  having  been  brought  within  the  time  limited  by  the  policy,  exclu- 
sive of  the  whole  peqod  of  Usability,  was  held  not  to  be  maintainable. 

(Before  Shipman,  J.,  Connecticut,  June  12th,  1869.) 

■ 

This  was  a  suit,  commenced  October  31st,  1866,  on  a 
policy  of  insurance  against  fire,  issued  by  the  defendants  to 
"William  R.  Luckett,  of  Mississippi,  August  3d,  1860,  upon  a 
building  situated  at  the  Artesian  Springs,  in  Madison  county, 
in  that  State.  It  was  tried  before  the  Court,  without  a  jury.  It 
was  conceded  that  a  total  loss  occurred  on  the  5th  of  Janu- 
ary, 1861,  during  the  life  of  the  policy,  that  the  assured  sub- 
sequently died,  and  that  the  defendants  were  liable  to  his  ad- 
ministrator, in  this  suit,  unless  the  right  to  recover  was  barred 
by  lapse  of  time.  Among  the  conditions  attached  to,  and 
making  part  of,  the  policy,  was  the  following:  "It  is  fur- 
thermore expressly  provided,  that  no  suit  or  action  of  any 
kind  against  said  company,  for  the  recovery  of  any  daun 
upon,  or  by  virtue  of,  this  policy,  shall  be  sustainable  in  any 
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court  of  law  or  chancery,  unless  such  suit  or  action  shall  be 
commenced  within  the  term  of  twelve  months  next  after  any 
loss  or  damage  shall  occur ;  and,  in  case  any  such  suit  or  ac- 
tion shall  be  commenced  against  said  company  after  the  expi- 
ration of  twelve  months  next  after  such  loss  or  damage  shall 
have  occurred,  the  lapse,  of  time  shall  be  taken  and  deemed 
conclusive  evidence  against  the  validity  of  the  claim  thereby 
so  attempted  to  be  enforced."  Tlte  defendants  pleaded  in 
bar  the  above  condition  in  the  policy.  To  this  plea  the  plain- 
tiff replied,  setting  up  the  following  matters,  by  way  of  an- 
swer thereto :  (1.)  That,  though  the  loss  happened  on  the 
5th  of  January,  1861,  yet  the  defendants  were,  by  the  terms 
of  the  policy,  to  liave  sixty  days  after  notice  and  proo&  of  loss 
within  which  to  make  payment,  and  that  the  assured,  though 
then  in  life,  could  bring  no  action  on  the  policy  till  aft;er  the 
lapse  of  the  sixty  days ;  (2.)  That  the  policy  was  delivered, 
and  the  contract  therein  was  made  and  to  be  performed,  in 
the  State  of  Mississippi,  where  the  assured  CQntinued  to  re- 
side until  his  death,  and  where  his  administrator  had  since 
resided ;  that  the  policy  was  made  under,  and  with  express  ref- 
erence to,  a  certain  statute  of  said  State,  whereby  it  was  the 
duty  of  the  defendants  to  keep,  during  the  life  of  the  policy, 
an  agent  in  that  State,  upon  whom  service  of  process  might 
be  made,  and  also  funds  in  the  same  State,  from  which  any 
loss  which  might  occur  might  be  paid  or  collected  ;  that  the 
defendants,  in  January,  1861,  wrongftdly  revoked  and  discon- 
tinued their  agency  in  that  State,  and  withdrew  all  their  fdnds 
therefrom,  and,  from  that  time  to  the  commencement  of  the 
suit,  had  had  neither  agent  nor  ftmds  therein,  whereby  the 
plaintiff  had  been  wrongfully  deprived  of  all  means  of  insti- 
tuting or  prosecuting  any  action  in  that  State,  and  of  pro- 
curing therein  any  adjustment  or  satisfaction  of  the  loss; 
(3.)  That  the  assured,  down  to  the  time  of  his  death,  was  a  resi- 
'dent  and  citizen  of  the  State  of  Mississippi,  and  that  the 
plaintiff,  during  his  whole  life,  had  been  and  still  was  a  resi- 
dent and  citizen  of  the  same  State ;  and  that,  from  April  15th, 
1861,  to  April  2d,  1866,  a  state  of  war  between  the  so-called 
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Confederate  States,  including  the  State  of  Mississippi,  and 
the  United  States,  existed,  whereby  all  right  of  the  assured 
during  his  life,  and  of  his  administrator  since  his  death,  to 
maintain  any  action  against  the  defendants,  was  by  law  sus- 
pended, during  all  that  time.  The  defendants  traversed  the 
replication. 

The  Court  found  the  following  fects:  (1.)  That  the  as- 
sured, from  the  date  of  the  policy  until  his  death,  April  6th, 
1865,  was  a  citizen  of,  and  actually  resided  in,  the  State  of 
Mississippi;  and  that  the  plaintiff  was  his  administrator,  duly 
appointed  and  qualified  in  said  State,  and  had,  during  all  his 
life,  been  a  citizen  thereof,  and  an  actual  resident  therein ; 
(2.)  That  the  plaintiff  had  taken  out  ancillary  letters  of  ad- 
ministration in  the  State  of  Connecticut ;  (8.)  That  the  loss 
against  which  the  policy  provided  occurred  on  the  5th  of 
January,  1861,  and  had  never  been  paid ;  (4.)  That  the  notice 
and  proofs  of  loss  required  by  the  policy  were  duly  furnished 
to  the  defendants ;  and  that  the  sixty  days  therefrom  expired 
April  11th,  1861 ;  (5.)  That,  from  the  date  of  the  policy  to 
the  23d  of  January,  1861,  the  defendants  had  an  agent  and 
funds  in  Mississippi,  as  required  by  the  law  of  that  State ; 
that,  on  the  last-named  day,  they  revoked  the  powers  of  their 
agent,  so  far  as  they  could  legally  revoke  the  same,  and  had 
never  appointed  any  other ;  and  that,  on  the  same  day,  they 
withdrew  all  their  funds  from  said  State,  and  since  then  had 
had  therein  no  funds,  nor  any  agent  authorized  to  accept 
service  of  process,  unless  that  power  of  their  former  agent 
continued,  notwithstanding  the  defendants'  formal  revocation 
thereof. 

•  

William  Hammersley  and  Henry  K.  W.  Wdch^  for  the 

plaintiff. 

Charles  H.  Chapman  and  Alvan  P,  Hyde^  for  the  de- 
fendants. 

Shipman;  J.    I  pass  the  question  whether  the  year  in 
which  the  plaintiff,  or  his  intestate,  was  bound,  by  the  condi- 
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tion  in  the  policy,  to  commence  Bi>it  or  be  barred  a  recovery, 
commenced  to  run  upon  the  lapse  of  sixty  days  after  the 
proofs  of  loss  were  furnished,  as  the  result  at  which  I  have 
arrived  renders  that  question  immaterial.     • 

The  fact  alleged  in  the  replication  and  found  by  the  Court, 
that  the  defendants  revoked,  or  rather  attempted  to  revoke, 
the  power  of  their  agent  in  Mississippi  to  accept  service,  may, 
also,  be  dismissed.  If  I  should  assume,  as  the  plaintiff 
islaims,  that  the  law  of  Mississippi  on  the  subject  controlled 
the  rights  of  the  parties  under  the  contiract  on  this  point,  it 
would  not  support  the  inference  which  the  plaintiff  seeks  to 
draw.  There  is  no  allegation  that  the  agent  personally  left 
the  State.  The  presumption,  therefore,  is  that  he  remained 
there.  If  the  law  of  Mississippi  was  binding  on  the  defend- 
ants, requiring  them  to  continue  an  agent  in  that  State  em- 
powered to  accept  service,  or  upon  whom  service  might  be 
made,  during  the  life  of  this  policy,  and  until  the  loss  under 
it  should  be  paid,  then  the  agent  in  question  must  be  deemed 
to  have  possessed  that  power.  The  defendants  conferred  it 
upon  him,  and  he  continued  to  represent  them  in  that  ca- 
pacity till  January  28d,  1861,  as  is  conceded  on  all  hands. 
But  it  is  found  that  they  revoked  this  power  of  their  agent 
on  the  last-named  date,  so  far  as  they  could.  Yet,  if  the 
plaintiff's  claim,  that  the  statute  of  Mississippi  on  this  subject 
made  part  of  this  contract  of  insurance,  is  good,  then  the  de- 
fendants could  not  revoke  this  part  of  the  agent's  authority. 
One  party  alone  cannot  change  a  stipulation  in  a  contract, 
either  express  or  implied,  which  is  to  enure  to  the  benefit  of 
another.  Assuming,  then,  merely  for  the.  purposes  of  this 
question,  that  the  main  legal  proposition  of  the  plaintiff  on 
this  point  is  correct,  it  follows  that  the  power  of  the  agent, 
or,  to  speak  more  accurately,  his  character  as  the  representa- 
tive of  the  defendants  in  this  matter,  still  remained,  notwith- 
standing their  attempt  to  revoke  it.  Service  that  would  have 
bound  the  defendants  could  still  have  been  made  on  him.  The 
suit  could  have  been  brought  in  Mississippi  within  the  twelve 
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montliB,  as  provided  in  the^condition,  free  from  any  difficulty 
on  this  point. 

Then,  as  to  the  withdrawal  of  their  funds  by  the  defend- 
ants. Whatever*  embarrassment  this  would  have  caused  to 
the  plaintift  or  his  intestate,  it  could  not  prevent  or  delay 
him  from  bringing  his  suit,  and  thus  complying  with  the  con- 
dition. He  could  have  merged  his  claim  in  a  judgment,  and 
then  pursued  satisfaction  in  any  other  forum  where  property 
could  have  been  found,  unembarrassed  by  this  twelve  months' 
restriction.  I  advert  but  briefly  to  these  points,  as  they  were 
not  pressed  on  the  argument. 

But  a  question  of  much  more  magnitude  and  difficulty  re- 
mains to  be  considered.  The  replication  sets  up  the  late  re- 
bellion, and  alleges  that  a  state  of  war  existed  between  the 
organization  known  as  the  Confederate  States*  including  the 
State  of  Mississippi,  and  the  United  States,  from  the  15th  of 
April,  1861,  to  the  2d  of  April,  1866,  whereby  it  is  claimed 
that  this  contract,  and  all  right  to  sue  upon  it,  was,  during  all 
that  time,  suspended.  There  is  no  allegation  that  the  Courts 
of  Mississippi,  or  the  national  Courts  in  that  State,  were 
closed  for  any  specific  length  of  time,  or  that  the  plaintiff, 
or  his  intestate,  labored  under  any  personal  disability,  arising 
out  of  his  actual  participation  in  the  war,  or  that  he  was 
under  the  control  of  any  vis  memory  beyond  what  the  law  im- 
plies from  the  state  of  war.  The  whole  question,  therefore, 
turns  on  the  legal  consequences  of  the  war,  in  their  operation 
on  this  contract,  and  the  length  of  time  these  consequences 
continued. 

It  is,  of  course,  conceded,  that  a  state  of  war,  recognized 
as  such  by  and  between  the  belligerent  parties,  suspends  all 
contracts,  in  existence  between  the  citizens  of  the  respective 
belligerents  at  the  time  the  war  commences.  The  authorities 
are  uniform  on  this  subject.  The  general  rule  is  well  stated 
by  Mr.  Justice  Nelson,  in  the  Prize  Cases^  (2  Blacky  635, 
687 :)  "  The  legal  consequences  resulting  from  a  state  of  war 
between  t-^o  countries  at  this  day,  are  well  understood, 
and  will  be  found  described  in  every  approved  work  on  the 
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Bubject  of  international  law.  Th»  people  of  the  two  countries 
become  immediately  the  enemies  of  each  other — ^all  inter- 
66iir8e,  commercial  or  otherwise,  between  them,  unlawful — 
all  contracts  existing  at  the  commencement  of  the  war  sus- 
pended, and  all  made  during  its  existence  utterly  void." 
This  doctrine  has  been  repeatedly  recognized  and  applied  to 
our  late  civil  war  by  the  Courts  of  this  country,  both  State 
and  national.  {Hanger  v.  Abbott^  6  WaUace,  532  ;  TucJcer  v. 
Watson^  15  Am.  Law  Reg,^  220 ;  Jackson  Ins,  Co.  v.  Stew- 
art,  Id.^  732 ;  Conn,  Mut.  Life  Ins.  Co.  v.  HaU,  16  Id.,  606.) 

It  is  equally  well  settled,  that,  upon  the  termination  of  the 
war,  obligations  contracted  before  its  commencement,  between 
the  respective  subjects,  though  the  remedy  for  their  recovery 
is  suspended  during  the  war,  are  revived.  {La/wrence^s  Wheor 
ton,  pa/rt  4,  chap.  4,  p.  877,  2<?  ed.,  and  the  cases  above 
cited.)  In  Hamper  v.  Abhott,  and  Jackson  Ins.  Co.  v.  Stewart, 
this  doctrine  was  applied  to  statutes  of  limitation.  In  the  for- 
mer case,  Mr.  Justice  Clifford,  speaking  for  the  Court,  says : 
"  Where  a  debt  has  not  been  confiscated,  the  rule  is  undoubt- 
ed, that  the  right  to  sue  revives  on  the  restoration  of  peace ; 
and  Mr.  Chitty  says,  that,  with  the  return  of  peace,  we  return 
to  the  creditor  the  right  and  the  remedy.  Unless  we  return 
the  remedy  with  the  right,  the  pretence  of  restoring  the  latter 
is  a  mockery,  as  the  power  to  exercise  it  with  effect  is  gone 
by  lapse  of  time  during  which  both  the  right  and  the  remedy 
were  suspended." 

Applying  these  doctrines  to  the  present  case,  it  follows,  that 
the  war  in  which  the  people  of  Mississippi  on  one  side,  and 
those  of  Connecticut  on  the  other,  participated,  suspended 
this  contract,  with  aU  its  incidents,  including  the  condition 
set  up  in  bar  of  this  action,  and  all  rights  of  action  under  it. 
In  view  of  the  result  to  which  I  have  come,  it  is  unnecessary 
to  determine  the  precise  date  of  the  beginning  of  the  war, 
when  this  suspension  commenced.  It  is  immaterial  whether  we 
take  the  15th  of  April,  1861,  as  stated  in  the  replication ;  or  the 
date  of  the  President's  proclamation,  (12  U.  8.  Stat,  at  La/rge, 
1258,)  calling  for  volunteers;  or  the  19th  of  April,  1861, 
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when,  by  proclamation,  (iS.,)  he  declared  that  an  inBurrection 
had  broken  out  in  certain  States,  including  Mississippi,  and 
declared  his  purpose  to  blockade  their  ports ;  or  the  16th  of 
August,  1861,  when,  in  pursuance  of  the  Act  of  Congress  of 
July  13th,  1861,  (/</„  255,)  he,  by  proclamation,  {Id.,  1262,) 
formally  declared  the  inhabitants  of  those  States  in  insurreo- 
tion,  and  announced  the  prohibition  of  all  commercial  inter- 
course between  them  and  the  inhabitants  of  the  other  parts  of 
the  United  States.  It  is  conceded,  on  all  hands,  that,  at  least 
from  August  16th,  1861,  this  contract  was  suspended,  both  by 
the  inevitable  legal  effect  of  the  state  of  war,  and  by  the  in- 
terdiction of  intercourse  announced  by  the  proclamation  of 
that  date.  The  rules  of  public  law,  ad  well  as  the  Act  of  Con- 
gress referred  to,  lead  to  this  result.  Therefore,  as  the  twelve 
months  within  which  a  suit  could  be  legally  brought  on  this 
policy  had  not  expired  when  the  war  commenced,  and  thus 
imposed  a  disability  on  the  assured,  it  becomes  essential  to 
determine  whether  this  disability  has  been  removed,  and,  if 
so,  when  that  removal  took  place.  It  is  conceded,  in  this  case, 
that  the  disability  has  been  removed,  and  the  right  to  sue 
revived.  The  plaintiff  not  only  admits,  but  must  maintain, 
that  this  took  place  before  October  31st,  1866,  when  he  brought 
this  suit.  Otherwise,  he  could  have  no  standing  in  Court. 
As  the  contract,  and  aU  remedies  under  it,  were  absolutely  sus- 
pended by  the  war,  no  suit  could  have  been  brought  while 
that  suspension  continued.  But  the  plaintiff  goes  further,  and 
alleges,  in  effect,  in  his  replication,  that  the  war  ended,  so  far 
as  the  State  of  Mississippi  and  its  inhabitants  are  concerned, 
on  the  2d  of  April,  1866,  the  date  of  the  President's  proclama- 
tion (14  U.  S.  Stat,  at  La/rge^  811)  to  that  effect,  and  not  be- 
fore. On  the  other  hand,  the  defendants  insist,  that  it  ended 
as  early  as  June  13th,  1865,  when  the  President,  by  procla- 
mation, (13  iS.,  761,)  appointed  a  Provisional  Q-ovemor  over 
the  State  of  Mississippi,  and  directed  the  United  States  Dis- 
trict Judge  for  that  judicial  district  to  proceed  to  hold  the 
Courts. 

Now,  it  must  be  remembered,  that,  though  this  was  a  war 
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between  belligerents,  attended,  while  it  continued,  by  those 
legal  consequences  which  public  law  always  attaches  to  legit- 
imate warfare,  yet  it  was  a  civil  war,  in  which  the  revolted 
party  was  defeated,  and  its  organization  as  a  ^  fdcto  govern- 
ment, under  the  name  of  the  Confederate  States  of  America, 
politically  annihilated.  No  treaty  of  peace,  in  the  ordinary 
sense  of  that  term,  could  have  been  negotiated,  as  but  one  of 
the  parties  which  had  waged  the  war  was  in  existence,  at  its 
close,  as  a  treaty-making  power.  Therefore,  no  such  treaty 
has  drawn  the  line  where  the  war  ended,  and  suspencjed  con- 
tracts revived.  We  must,  therefore,  look  to  the  acts  of  the 
only  surviving  party,  to  ascertain  when  those  disabilities, 
legally  imposed  by  the  state  of  war,  ceased.  It  is  hardly 
necessary  for  me  to  say,  that  the  principle  here  stated  lends 
no  support  to  the  doctrine  put  forth  in  some  quarters,  and 
which  that  distinguished  jurist,  Mr.  Justice  Sprague,  charac- 
terized as  a  "  grave  and  dangerous  error  " — ^that  the  suppres- 
sion of  the  rebellion  conferred  upon  the  United  States  the 
rights  of  conquest — the  right  to  treat  the  States  included  in 
the  rebellion  as  foreign  territory  acquired  by  arms,  and  to  per- 
manently divest  them  and  their  inhabitants  of  all  political 
privileges.  {The  Amy  Warwick^  2  Sprague^  143,  147.) 
That  notion  has  nothing  to  do  withtthe  point  now  under 
consideration.  The  United  States,  in  suppressing  the  rebel- 
lion, destroyed  the  political  organization  known  as  the  Con- 
federate States,  and  not  the  individual  States  as  political 
communities.  But,  though  the  States  remained  after  the 
contest  ended,  the  belligerent  power  known  as  the  Confed- 
erate States,  which  had  represented  them  in  the  war,  disap- 
peared at  its  close.  Neither  of  the  States  which  remained 
•  had  the  power,  or  attempted,  to  negotiate  a  treaty  of  peace 
with  the  United  States.  In  determining,  therefore,  when  the 
rights  suspended  by  the  war  revived,  we  must  look  to  the 
action  of  the  only  power  in  existence  which  could  effectually 
deal  with  that  subject.  This  power  was  the  Government  of 
the  United  States. 

It  is  a  settled  rule  with  the  Courts  of  the  United  States, 
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in  ascertaining  whether  or  not  war  exists,  to  look  to  the  ac- 
tion of  those  departments  of  the  Government  to  which  that 
subject  is  confided  by  the  Constitution.  Courts  never  inquire, 
when  investigating  questions  of  this  character,  when  active 
hostilities  ceased.  The  termination  of  war,  and  the  establish- 
ment of  the  relations  of  peace,  are  political  acts,  to  be  per- 
formed exclusively  by  the  departments  of  the  Govenmient  to 
which  political  powers  and  duties  are  entrusted.  The  action 
of  those  departments,  when  within  the  authority  conferred 
by  the  Constitution,  is  conclusive  and  binding  on  the  Courts 
as  well  as  on  citizens.  When  war  has  existed  between  the 
United  States  and  a  foreign  country,  its  termination  is  easily 
ascertained  by  a  reference  to  the  treaty  of  peace  which  follows 
it,  and  which  is  consummated  by  the  President,  acting  by  and 
with  the  advice  and  consent  of  two- thirds  of  the  Senate.  As 
no  such  treaty  did,  or  could,  mark  the  close  of  this  civil  war, 
we  must  look  to  the  action  of  the  President,  or  Congress,  or 
both,  and  from  that  action  ascertain  when  the  war  ended,  and 
when  the  legal  consequences  which  flowed  from  it  ceased  to 
act  in  any  given  case. 

I  have  already  shown,  that,  by  the  rules  of  public  law 
universally  recognized  among  civilized  nations,  as  well  as  by 
the  decisions  of  our  &wn  Courts,  the  existence  of  this  war 
suspended  all  contracts  between  the  citizens  of  the  respective 
belligerents,  entered  into  before  it  commenced.  It  rendered, 
for  the  time  being,  all  commercial  intercourse  between  the 
citizens  of  the  two  sections  unlawful,  and  converted  them  into 
enemies.  But,  in  addition  to  this.  Congress,  on  the  13th  of 
July,  1861,  passed  the  Act,  before  mentioned,  authorizing 
the  President,  in  certain  cases,  by  proclamation,  to  declare 
the  inhabitants  of  a  State  in  insurrection  against  the  United 
States,  whereupon  all  commercial  intercourse  by  and  between 
the  same  and  the  citizens  thereof,  and  the  citizens  of  the  rest 
of  the  United  States,  should  become  unlawftd.  In  pursuance 
of  that  statute,  the  President,  on  the  16th  of  August,  1861, 
issued  the  proclamation  before  mentioned,  declaring  the  in- 
habitants of  certain  States,  including  Mississippi,  in  insurrec- 
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tion  against  the  United  States.   By  force  of  this  proclamation, 
then,  and  the  statute  authorizing  it,  as  well  as  by  the  legal 
effect  of  the  war  then  existing,  all  pre-existing  contracts  be- 
tween the  people  of  the  respective  belligerents,  including  the 
right  to  enforce  them  by  judicial  proceedings,  were  thence- 
forth suspended.     In  progress  of  time,  hostilities  ceased,  and 
the  Executive  department  of  the  United  States  commenced  a 
series  of  acts  recognizing  a  change  in  the  relations  of  the 
Government  towards  the. inhabitants  of  the  States  lately  in 
rebellion.     On  the  22d  of  May,  1865,  the  President  issued  a 
proclamation,  (13  U.  S.  Stat,  at  La/rge^  75^?)  raising  the  block- 
ade of  most  of  the  closed  ports,  and  removing  "  all  restric- 
tions upon  trade  heretofore  imposed  in  the  territory  of  the 
United  States  east  of  the  Mississippi  river,  save  those  relat- 
ing to  contraband  of  war,  to  the  reservation  of  the  rights  of 
the  United  States  to  property  purchased  in  the  territory  of 
an  enemy,  and  to  the  twenty-five  per  cent,  upon  purchases  of 
cotton."     The  same  proclamation  declared  that  all  provisions 
of  the  internal  revenue  law  should  be  carried  into  effect 
under  the  proper  oflScers.     On  the  29th  of  May,  1865,  the 
President  proclaimed  (/«?.,  758)  amnesty  and  pardon  to  all 
persons  in  the  late  revolted  States,  except  certain  specified 
classes,  with  restoration  of  all  rights  of  property,  except  as  to 
slaves,  and  except  in  cases  where  legal  proceedings  had  been 
commenced  for  the  confiscation  of  property  of  persons  en- 
gaged in  rebellion,  on  condition  that  they  should  take  and 
subscribe  a  certain  oath.     On  the  same  day  he  issued  a  proc- 
lamation, (iS.,  760,)  appointing  a  Provisional  Governor  for 
North  Carolina,  and  prescribing  his  duty  and  authority.     On 
the  13th  of  June,  1865,  he  issued  a  similar  proclamation,  be- 
fore referred  to,  relating  to  Mississippi.     On  the  same  day  he 
issued  a  proclamation,  {Id.^  763,)  appointing  a  Provisional 
Governor  over  Tennessee,  and  declaring,  among  other  things, 
"  that  all  restrictions  upon  internal,  domestic,  and  coastwise 
intercourse  and  trade,  and  upon  the  removal  of  the  products 
of  States  heretofore  declared  in  insurrection,  reserving  and 
^excepting  only  those  relating  to  contraband  of  war,  as  herein- 
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after  recited,  and  also  those  which  relate  to  the  reservation  of 
the  rights  of  the  United  States  to  property  purchased  in  the 
territory  of  an  enemy,  heretofore  imposed  in  the  territory  of 
the  United  States  east  of  the  Mississippi  river,  are  annoUed^ 
and  I  do  hereby  direct  that  they  be  forthwith  removed."  The 
other  provisions  of  this  proclamation  it  is  not  necessary  to 
notice  here.  On  the  2d  of  April,  1866,  the  President  issued 
a  proclamation,  before  cited,  formally  declaring  the  insurrec- 
tion that  had  existed  in  certain  States,  including  Mississippi, 
at  an  end,  and  to  be  thenceforth  so  regarded.  It  should  be 
remarked,  that  there  was  no  Executive  declaration,  before 
that  of  April  2d,  1866,  that  the*  insurrection  was  ended  in  any 
State,  except  Tennessee.  On  the  13th  of  June,  1865, ,  the 
President  did,  in  the  proclamation  already  cited,  declare  it 
terminated  in  the  last-named  State.  In  the  proclamation  of 
the  same  date  relating  to  Mississippi,  and  in  the  one  of  May 
29th,  1865,  relating  to  North  Carolina,  he  spoke  of  the  armed 
forces  of  the  rebellion  as  having  been  "  almost  entirely  over-^ 
come." 

We  must  now  inquire  into  the  legal  character  of  the  proc- 
lamations of  the  President  restoring  commercial  intercourse 
between  the  States  which  had  been  engaged  in  the  rebellion 
and  the  rest  of  the  United  States.  And,  first,  as  to  his  au- 
thority to  issue  such  proclamations.  I  think  there  can  be  no 
doubt  on  that  point.  The  Supreme  Court  of  the  United 
States  has  recognized  the  power  of  the  President  to,  in  effect, 
declare  the  inhabitants  of  the  disaffected  States  in  a  state  of 
insurrection  as  early  as  April  19th,  1861,  when  he  set  on  foot 
the  blockade  of  certain  ports,  including  those  in  Mississippi. 
{Prize  Cases^  2  Blacky  635,  670.)  In  the  opinion  in  those 
cases,  Mr.  Justice  Grier,  speaking  for  a  majority  of  tlie  Courts 
says:  "Whether  the  President,  in  fulfilling  his  duties,  as 
Commander-in-Chief,  in  suppressing  an  insurrection,  has  met 
with  such  armed  hostile  resistance,  and  a  civil  war  of  such 
alarming  proportions,  as  will  compel  him  to  accord  to  them 
the  character  of  belligerents,  is  a  question  to  be  decided  Jy 
hirriy  and  this  Court  must  be  governed  by  the  decisions  and 
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acts  of  the  political  department  of  the  Government  to  which 
this  power  was  entrusted.  He  must  determine  what  degree 
of  force  the  crisis  demands.  The  proclamation  of  blockade 
is  itself  official  and  conclusive  evidence  to  the  Conrt  that  a 
state  of  war  existed  which  demanded  and  authorized  a  re- 
course to  such  a  measure,  under  the  peculiar  circumstances  of 
the  case."  There  had  been  no  declaration  of  war.  Congress 
alone  can  declare  war ;  but  the  Court  held,  in  the  same  cases, 
that  that  body  could  not  declare  war  against  a  State,  or  any 
number  of  States,  by  virtue  of  any  clause  in  the  Constitution. 
It  also  held,  that  the  President  had  no  power  to  declare  or 
initiate  a  war,  either  against  a  foreign  nation  or  a  domestic 
State.  It  distinctly  decided,  however,  that  the  President 
could,  and  did,  recognize  a  state  of  war  as  actually  existing, 
and  that  the  Courts  were  bound  to  accept  such  recognition  of 
the  fact  as  conclusive.  Of  course,  they  must  recognize  the . 
legal  consequences  which  flow  from  the  state  of  ^war.  It 
would  seem  to  follow,  that,  if  the  President  has  the  power  to 
recognize  a  state  of  war  as  an  existing  fact,  and  that  this 
recognition  is  binding  on  the  Courts,  he  must  equally  have 
the  power  to  recognize  a  state  of  peace  as  an  existing  fact, 
and  that  the  Courts  are  equally  bound  by  such  recognition. 
Especially  would  this  seem  to  be  the  casein  this  civil  war, 
where  no  formal  treaty  of  peace  could  mark  the  line  where 
war  ended  and  peace  commenced,  and  where  there  was  no 
declaration  of  the  legislature  inconsistent  with  the  proclama- 
tion of  the  Executive. 

But,  whether  this  is  the  true  doctrine  or  not,  it  must  be  re- 
membered, that  the  Act  of  Congress  of  July  13th,  1861, 
authorized  the  President  to  declare  certain  States  in  insur- 
rection, whereupon  all  commercial  intercourse  was  to  become 
imlawfiil.  On  the  16th  of  August  following,  he  issued  such 
a  proclamation.  From  that  time  forward,  the  interdiction  of 
commercial  intercourse  had  the  double  sanction  of  public  law 
and  a  special  Act  of  Congress,  operating  from  the  date  of  the 
proclamation.  Now,  it  may  be  said  witTi  some  force,  that, 
inasmuch  as  commercial  intercourse  became  unlawful  under 
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thifl  Act  of  Congress,  ipso  facto^  on  the  declaration  of  the 
President  of  the  fact  of  insurrection,  it  must  hare  continued 
nnlawfol  until  the  insurrection  was,  by  him  or  Congress,  de- 
clared ended ;  and  thaf,  therefore,  he  could  not  legalize  free 
intercourse  between  the  citizens  of  the  two  sections,  without 
first  declaring  the  rebellion  suppressed.  But  this  would  be 
a  very  narrow  and  technical  view  to  take  of  a  great  public 
question,  relating  to  an  anomalous  condition  of  public  afiairs, 
and  bearing  upon  interests  of  infinite  diversity  and  great 
magnitude.  The  Act  of  July  13th,  1861,  was,  by  its  express 
terms,  to  be  operative  as  an  interdiction  of  intercourse,  only 
through  a  proclamation  of  the  President.  Congress  left  it  to 
his  discretion  to  put  the  interdiction  in  force.  I  think,  by 
fair  implication,  it  left  with  him  the  power  to  withdraw  it. 
There  were  reasons  of  the  highest  public  import  why  this 
power  should  remain  with  him.  The  war  had  commenced 
during  a  recess  of  Congress.  It  was  necessary  for  the  Presi- 
dent to  act  promptly,  and  he  called  for  troops,  and  set  on  foot 
a  blockade,  some  time  before  Congress  could  assemble.  Hos- 
tilities might  cease,  and  the  war  be  substantially  terminated, 
during  a  recess  of  Congress,  when  prompt  action  by  the 
President  might  be  of  the  highest  importance  to  our  foreign 
and  domestic  commerce.  This  power  of  the  Executive  to 
restore  pacific  intercourse  seems  to  have  been  practically 
conceded,  without  dissent  from  any  quarter.  Neither  Con- 
gress, nor  the  Executive,  nor  the  people  have  acted  upon  the 
assumption  that  intercourse  betwjeen  the  people  of  the  two 
sections  in  private  civil  afiairs  has  been  unlawful  since  June 
13th,  1865.  On  the  contrary,  by  the  conmion  consent  of  all 
departments  of  the  Government,  such  intercourse  was  sub- 
statially  free  and  unrestrained  after  that  date  as  well 
as  after  the  2nd  of  April,  1866.  Business  began  to  seek 
its  old  channels,  new  contracts  were  made,  old  ones  were 
litigated  and  enforced  in  the  Courts  of  both  sections,  and 
money  was  invested  at  the  South  in  various  enterprises.  No 
doubt  would  ever  have  arisen  as  to  the  validity  of  the  Presi- 
dent's proclamation  removing  all  restrictions  upon  ordinary 
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pacific  intercourse  between  the  people,  but  for  the  subsequent 
struggle  between  Congress  and  the  Executive  department 
as  to  the  political  status  of  the  Southern  States.  But  that 
controversy  has  no  proper  relation  to  the  question  now  under 
consideration.  Congress  has  never,  even  by  implication,  de- 
clared commercial  and  pacific  intercourse  of  any  kind  un- 
lawftd  since  the  President  assumed  to  remove  the  restriction, 
on  the  13th  of  June,  1865.  On  the  contrary,  its  silence  on 
this  subject,  when  legislating  on  the  purely  political  questions 
involved  in  what  is  called  "  reconstruction,"  supports  the  in- 
ference, that  the  ordinary  civil  pursuits  of  the  people,  and  all 
the  rights  incident  to  them,  including  the  right  to  free  inter- 
course between  the  citizens  of  both  sections,  and  the  right  to 
resort  to  legal  civil  remedies,  were  considered  by  Congress 
itself  as  no  longer  under  the  ban  of  war.  I  am,  therefore, 
satisfied,  that  the  authority  of  the  President  to  issue  the 
proclamation  of  June  13th,  1865,  restoring  free  intercourse, 
was  full  and  ample,  and  that  its  exercise  has  been  acquiesced  . 
in  by  the  national  legislature. 

We  are  next  to  consider  what  was  the  legal  effect  of  that 
proclamation.  Its  language  has  already  been  cited.  Beyond 
all  question,  it  embraces  all  contracts  thereafter  to  be  made, 
and  delivers  them  from  the  invalidating  effect  of  public  law, 
as  well  as  from  the  effect  of  the  statute  of  July  13th,  1861, 
and  the  proclamation  made  in  pursuance  thereof,  August  16th 
following.  Such  contracts  being  valid,  the  right  to  enforce 
them  in  the  Courts  necessarily  followed.  A  citizen  of  one 
section  could  sue  a  citizen  of  the  other  on  such  a  contract, 
without  having  his  suit  defeated  on  the  ground  that  it  was 
invalid,  either  by  public  or  statute  law,  or  abated  under  the 
plea  of  alien  enemy.  Both  the  right  and  the  remedy  on  such 
a  contract  were  complete. 

The  question  then  arises — ^in  what  condition  were  the 
numerous  contracts,  existing  when  the  war  commenced,  left 
by  the  proclamation  of  June  13th,  1865?  Were  they  still 
suspended,  and  the  parties  without  any  right  to  enforce  them  \ 
Undoubtedly,  unpaid  debts,  contracted  before  the  war,  could 
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have  been  lawfully  paid  by  citizens  of  one  section  to  those  of 
the  other,  at  any  time  after  the  date  of  that  proclamation. 
This  would  be  exercising  one  of  the  privileges  of  "  domestic 
intercourse,"  restored  in  express  terms  by  that  proclamation. 
It  would  seem  to  follow,  that  the  right  to  enforce  payment 
through  ordinary  legal  remedies  must  have  been  restored  also. 
It  would  be  absurd  to  contend  that  the  proclamation  removed 
the  prohibition  to  enter  into  new  contracts,  and  left  those 
entered  into  before,  and  existing  at,  the  commencement  of 
the  war,  suspended.  Such  a  distinction  would  be  unjust  as 
well  as  absurd.  It  would  be  a  distinction  between  rights  of 
the  same  class,  and  could  rest  upon  no  principle  of  natural 
justice,  good  sense,  or  sound  policy.  No  such  construction 
should  be  given  to  a  State  paper  like  this  proclamation.  It  was 
made  in  the  interests  of  peace  and  its  ordinary  beneficent 
pursuits,  and  in  ftirtherance  of  the  rights  of  the  people  of 
both  sections  of  a  common  country.  No  possible  advantage 
in  the  way  of  convenience,  interest,  or  security  to  the  public 
or  to  individuals,  consistent  with  justice,  requires  that  its 
operation  and  legal  effect  should  be  thus  contracted.  It 
should,  therefore,  receive  a  liberal,  rather  than  a  narrow  and 
technical,  interpretatiom. 

It  follows,  jfrom  these  principles,  that  the  contract  upon 
which  this  suit  is  founded,  though  suspended  during  the  war, 
while  intercourse  between  the  citizens  of  the  belligerent  sec- 
tions was  unlawful,  revived  on  the  13th  of  June,  1865,  and 
was  from  that  date  in  full  force.  From  that  time  there 
has  been  no  legal  obstacle  to  its  enforcement.  Whether 
Mississippi  was  without  civil  tribunals  during  auy  portion  of 
the  time  since  the  contract  revived,  is  not  averred  in  the 
replication,  nor  was  it  proved  on  the  trial.  This  Court  can- 
not have  judicial  knowledge  on  that  point.  But  it  is  imma- 
terial. The  plaintiff  could  have  resorted  to  the  State  tribu- 
nals of  Connecticut,  or  to  this  Court,  at  any  time  after  his 
appointment  as  administrator.  Not  having  brought  his  suit 
within  the  time  limited  by  the  policy,  exclusive  of  the  whole 
period  of  disability,  the  plea  in  bar  is  a  conchi^ive  answer  to 
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his  right  to  recover.    Judgment  must,  thet^fore,  be  entered 
for  the  defendants. 


William  M.  Baisd 
Thb  Shobb  Line  Kailwat  Company.   In  Eqihty. 

By  the  Act  of  February  19th,  1669,  (15  U.  S.8iaL  at  Large,  278,)  authority  was 
g^yen  to  the  Shore  Line  Railway  Company  to  erect  a  drawbridge  over  the 
Connecticut  river,  although  thia  Conrt  had  held,  {anU,  p^  276,)  that  such 
bridge  would  be  an  obstruodon  to  nayigalion,  and  had  enjoined  its  erection. 

The  injunction  was  dissolTed  by  the  Court,  because  of  the  passage  of  such  Act 

(Before  Nxlson^  J.,  Connecticut,  June  17th,  1869.) 

This  was  a  motion  to  dissolve  the  provisional  injunction 

heretofore  {cmtej  p.  276)  issued  in  this  cause. 

» 

Hichard  J).  JSuhhard^  for  the  plaintiff. 

TiUon  E.  DoolitCLe  and  Henry  JS.  Ha/rrison^  for  the  de- 
fendants. 

Nelson,  J.  This  motion  is  founded  upon  the  Act  of  Con- 
gress passed  February  19th,  1869,  (15  U,  8.  Stat,  at  La/rge^ 
273.)  The  legislature  of  the  State  of  Connecticut  passed  an 
Act  authorizing  the  defendants  to  erect  and  maintain  a  rail- 
road bridge  across  the  mouth  of  the  Connecticut  river.  The 
second  8ectv>n  provided  that  the  bridge  should  be  constructed 
and  used  so  as  not  to  be  a  substantial  obstruction  to  the  free 
navigation  of  the  river,  and  should  be  provided  with  two 
draws,  each  of  which  should  be  of  the  width  of  at  least 
one  hundred  and  twenty  feet ;  and  that,  during  the  season  of 
navigation,  the«draws  should  be  kept  open,  except  when  closed 
for  the  passage  of  engines  and  cars.  Various  other  regula- 
tions were  prescribed,  to  be  observed  by  the  defendants. 
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which  do  not  require  to  be  particularly  noticed.  The  third 
section  provided,  that  the  bridge  and  draws  should  be  located 
and  constructed  in  such  manner,  at  such  places,  and  upon 
such  plan,  as  a  board  of  engineers,  to  be  appointed  by  the  Su- 
perior Court  of  the  State,  should  approve.  The  defendant*, 
having  procured  the  approval  of  such  board,  commenced  the 
eirection  of  the  bridge,  but  were  soon  thereafter  restrained 
from  further  proceedings,  until  the  cause  should  be  heard  on 
pleadings  and  proofs,  by  a  preliminary  injunction  issued  by 
the  Ck)urt,  on  the  ground  that  the  bridge  would  substantially 
obstruct  the  navigation  of  the  river.  In  this  posture  of  the 
case,  an  application  was  made  to  Congress  on  the  subject,  in 
pursuance  of  which  the  Act  in  question  was  passed. 

It  is  claimed,  on  the  part  of  the  defendants,  that  this 
Act  removes  the  objection  taken  by  the  Court  to  the  erection 
of  the  bridge,  and  authorizes  its  construction  according  to  the 
plan  prescribed  by  the  legislature  of  the  State,  and  approved 
by  the  board  of  engineers,  while  it  is  insisted,  on  the  part  of 
the  plaintiff,  that,  according  to  the  true  construction  of  the 
Act,  the  question  still  remains  for  the  Court  to  decide,  whether 
or  not  the  bridge,  as  thus  built,  will  present  a  substantial  ob- 
struction to  the  navigation. 

Thie  first  section  of  the  Act  provides,  that  the  consent  of 
Congress  is  given  to  the  erection  of  a  draw-bridge  over  the 
Connecticut  river,  &c.,  by  the  Shore  Line  Railway  Company,  in 
accordance  with  the  terms  of  a  resolution  passed  by  the  (Jen-* 
eral  Assembly,  &c.  The  second  section  provides,  that  the 
bridge,  when  completed  in  the  manner  specified  in  said  reso- 
lution, and  in  the  place,  and  in  accordance  with  the  plans  of 
the  board  of  engineers,  &c.,  and  in  accordance  with  the  require- 
ments of  the  second  section  of  the  resolution  of  the  General 
Assembly,  &c.,  shall  be  deemed  to  be  a  legal  structure,  &c. 
The  argument,  on  the  part  of  the  plaintiff,  is,  that,  inasmuch 
as  the  first  and  second  sections  of  the  Act,  which  are  relied  on 
as  legalizing  the  bridge,  refer  to  one  bull*  in  conformity 
with  the  requirements  of  the  legislature  of  the  State,  and  one 
of  those  requirements  is,  that  it  shall  be  so  built  as  not  to 
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be  a  Bubstantial  obstniction  to  the  navigation,  if  it  can  be 
shown,  to  the  satisfaction  of  the  Court,  that  it  would  be,  if 
erected,  the  preliminary  injunction  should  be  continued — ^that 
the  requirement  referred  to  must  be  shown  to  have  been 
complied  with,  in  order  to  bring  the  case  within  the  authori- 
ty conferred  by  the  Act  of  Congress.  The  argument  is  plau- 
sible. But  I  am  not  satisfied  that  it  is  sound,  or  can  afford 
sufficient  ground  for  disregarding  the  general  intent  of  the 
Act,  and  the  fair  import  of  particular  provisions  of  the  same. 
The  clause  in  the  resolution  of  the  legislature  of  the  State  is 
but  declaratory  of  a  principle  of  law,  and  added  nothing  to 
the  legal  effect  of  that  resolution.  If  it  had  been  omitted,  the 
construction  of  the  State  Act  would  have  been  the  same. 
Therefore,  I  am  not  satisfied  that  th^  Act  of  Congress,  when 
it  refers  to  the  mode  and  manner  of  the  construction  of  the 
bridge,  and  to  the  duties  and  obligations  of  the  defendants,  as 
prescribed  in  the  State  law,  and,  especially,  in  the  second  sec- 
tion of  that  law,  has  any  reference  to  the  principle  of  law 
there  declared.  It  refers  to  the  mode  and  manner  of  the  con- 
struction of  the  bridge,  and  to  the  duties  and  obligations  of  the 
defendants  as  thus  prescribed,  that  id,  to  the  construction  and 
use  of  the  bridge. 

The  fourth  section  of  the  Act,  I  think,  confirms  this 
view.  Congress  there  reserves  the  right  to  withdraw  its  con- 
sent to  the  erection  of  the  bridge,  in  case  free  navigation  of 
the  river  shall  at  any  time  be  substantially  obstructed.  It 
should  be  remembered  that,  at  the  time  of  the  passage  of  this 
Act,  the  Court  had  enjoined  the  erection  of  the  bridge,  on 
the  ground,  that,  in  its  judgment,  the  bridge  would,  if  erect- 
ed, be  a  substantial  obstruction.  The  question,  whether  it 
will  be  so  or  not,  is  not  left  to  the  Courts,  but  Congress  seem  to 
have  taken  it  under  their  own  charge,  and  to  have  admon- 
ished the  defendants  that,  if  the  bridge  shall,  when  built,  turn 
out  to  be  an  obstruction,  they  will  withdraw  their  assent  to 
its  erection,  and  leave  the  Courts  to  deal  with  it. 

Another  consideration  worthy  of  note  is,  that,  according  to 
the  construction  claimed  by  the  plaintiff,  the  Act  would  be 
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without  any  force  or  effect,  and  utterly  nugatory.  The 
power  to  confer  upon  the  defendants  authority  to  bmld  a 
bridge  over  this  river,  belonged  to  the  sovereign  State  of  Con- 
necticut, and  was  not  at  all  dependent  upon  Congress.  ThiB 
power,  however,  is  subject  to  the  qualification,  that  the  bridge 
must  be  built  so  as  not  materially  to  obstruct  the  navigation 
of  the  river.  So  £Bir  as  any  impediment  to  the  navigation  is 
concerned,  the  power  of  Congress  is  paramount ;  but  not  be- 
yond this.  {State  of  Pennsylvania  v.  Wheeling  dk  Bel/mant 
Bridge  Co,,  18  Howa/rdj  421,  430.)  Unless  this  Act,  there- 
fore, was  intended  to  confer  authority  to  erect  the  bridge,  not- 
withstanding this  Court  had  held  it  to  be  an  obstruction  to 
navigation,  it  was,  legally  speaking,  an  Act  without  an  object, 
and  without  any  effect.*  I  do  not  inquire  what  opinions  in- 
dividual members  of  Congress  may  have  held  or  expressed  on 
this  subject.  I  can  look  only  to  the  Act  itself,  and  ascer- 
tain the  intent  and  meaning  of  the  law-making  power  from 
its  terms  and  provisions. 

Upon  the  best  consideration  I  have  been  able  to  give  to 
the  case,  I  think  that  it  was  the  intention  of  Congress,  by . 
the  Act  in  question,  to  legalize  the  bridge,  constructed  in  the 
mode  and  manner  prescribed  by  the  legislature  of  the  State ; 
And,  as  a  consequence,  the  preliminary  injunction,  heretofore 
issued,  must  be  dissolved. 


The  Uniied  States  vs.  George  B.  Davis. 

Whether  the  Attorney  General  has  power  to  giye  a  direction  to  a  Distiict  At- 
torney, in  respect  to  his  official  action  in  regard  to  an  indictment  found  by 
a  grand  jnry,  and  presented  by  such  grand  jnry  to  the  Court,  for  its  ac- 
tion thereon,  quere,  * 

Snch  a  direction,  if  given,  is  for  the  District  Attorney  alone,  and  does  not  con- 
trol the  Court 
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Where  the  Court  refdsed  to  allow  a  prisoner,  indicted  for  perjury,  to  read,  in 
opposition  to  the  motion  of  the  District  Attorney  to  proceed  witii  the  trial  of 
the  indictment  against  him,  a  letter  from  the  Attorney  General  to  the  Dis- 
'  trict  Attorney,  directing  the  latter  to  allow  the  prisoner  an  opportunity  to 
place  himself  beyond  the  jurisdiction  of  the  Court,  and  also  refused  to  allow 
the  prisoner  to  show  that  he  had  not  been  affbrded  such  opportunity,  and  the 
trial  was  proceeded  with,  and  the  prisoner  was  conyicted :  Eeld,  on  a  motion  * 

in  arrest  of  judgment  and  for  a  new  trial,  that  no  error  was  committed. 

IHiere  a  prisoner,  indicted  for  perjury,  was  put  upon  his  trial,  and  was  present, 
with  his  counsel,  during  the  empanelling  of  the  jury,  and  during  a  portion 
of  the  opening  of  the  case  to  the  jury  by  the  District  Attorney,  and  was 
then  removed  from  the  court-room,  by  order  of  the  Court,  to  an  adjoining 
room,  with  liberty  of  access  for  his  counsel,  because  he  persisted  in  inter- 
rupting the  District  Attorney,  in  a  loud  voice,  although  admonished  by  the 
Court  to  refrain,  and  the  opening  by  the  District  Attorney  proceeded  and 
was  condnded  during  the  prisoner's  absence,  and  the  prisoner  wasf>reeent 
during  the  rest  of  the  trial,  and  was  conyicted :  Held,  on  a  motion  in  arrest 
of  judgpnent  and  for  a  new  trial,  that  no  error  was  committed. 

(Sifore  BsraniOT,  J.,  Southern  District  of  New  York,  June  18th,  1869. ) 

This  was  a  motion  in  arrest  of  judgment,  and  for  a  new 
trial. 


Benediot,  J.  The  defendant,  who  was  indicted  for  hav- 
ing committed  perjury  in  an  affidavit  made  to  procure  the  ar- 
rest of  Joshua  F.  Bailey,  Collector  of  Internal  Eevenue,  hav- 
ing been  found  guilty  by  the  jury,  now  moves  in  arrest  of 
judgment,  and  for  a  new  trial. 

The  first  position  taken  on  his  behalf  is,  that  the  Court  erred 
in  granting  the  motion  of  the  District  Attorney  to  put  the 
defendant  upon  his  trial,  and  in  refusing  to  allow  the  defend- 
ant to  read,  in  opposition  to  that  motion,  the  directions  of 
Attorney  General  Evarts,  contained  in  a  letter  dated  Febru- 
ary 11th,  1869,  addressed  to  Mr.  Courtney,  then  District  At- 
torney, and  to  show  that  the  defendant  had  not  been  afforded 
such  an  opportunity  to  leave  the  country  as  the  Attorney 
General  had,  in  such  letter,  directed  he  should  have.  This 
ruling,  it  is  insisted,  was  erroneous,  and  it  is  claimed  that  the 
Court  was  bound  judicially  to  recognite .  the  instructions  of 
the  Attorney  General,  and,  consequently,  not  to  put  the  de- 

VoL.  VI.— 80 


« 


• 


466    '  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  Davis. 

fendant  on  trial.  I  see  no  reason  to  doubt  the  correctness  of 
the  ruling  complained  of.  If  the  Attorney  General  has  pow- 
er to  give  any  directions  whatever  to  a  District  Attorney,  in. 
respect  to  his  official  action,  in  regard  to  indictments  found 
by  a  Grand  Jury,  and  presented  by  such  Grand  Jury  to  the  . 
Court,  for  its  action  thereon,  and  if,  assuming  that  the  Attor- 
ney General  has  that  power,  such  a  direction  as  that  claimed 
to  have  been  given  by  the  Attorney  General  in  regard  to  this 
defendant,  can  be  said  to  be  fairly  within  its  scope,  it  is  cer- 
tain that  such  a  direction  is  for  the  District  Attorney  alone, 
and  that  it  does  not  control  the  Court.  The  Court  is  not 
bound  to  construe  or  consider  the  official  communications 
made  to  the  District  Attorney.  That  responsibility  belongs 
to  the  District  Attorney  himself,  who  must  act  upon  his  own 
views  of  their  validity  and  effect,  and  who,  alone,  is  known 
to  the  Court  as  representing  the  United  States  in  a  crimi&l 
case.  Accordingly,  when  the  District  Attorney  moves  the 
trial  of  a  criminal  case,  he  is,  in  the  absence  of  any  suggestion 
of  collusion,  entitled  to  have  his  motion  granted,  unless  legal 
reasons  to  the  contrary  be  shown.  Neither  the  wishes  nor 
the  instructions  of  the  Attorney  General  Aimish,  of  them, 
selves,  such  reasons,  nor  do  his  commimications  to  the  Dis- 
trict Attorney  afford  evidence  of  the  facts  stated  therein,  upon 
which  a  Court  can  render  a  decision ;  while  the  fact  that  the 
defendant  was  sought  to  be  put  upon  his  trial  without  having 
been  afforded  an  opportunity  to  place  himself  beyond  the  ju- 
risdiction of  the  Court,  although  accompanied  with  the  fur- 
ther fact  that  instructions  to  give  him  such  opportunity  were 
issued  by  the  Attorney  General,  would  not  justify  the  Court* 
in  denying  the  motion  of  the  District  Attorney  to  proceed 
with  the  trial. 

The  next  point  urged  in  behalf  of  the  defendant  is,  that  he 
was.  not  personally  present  during  a  portion  of  his  trial.  This 
point  arises  .out  of  the  following  facts :  The  defendant  was 
brought  into  Court  in  custody,  and  was  present,  with  his 
counsel,  during  the  empanelling  of  the  jury,  and  during  a 
portion  of  the  opening  of  the  case  by  the  District  Attorney. 


JUNE,  1869.  *      467 


The  United  States  v.  Dayis. 


During  the  opening,  he  commenced  interrupting  the  District 
Attorney,  and  persisted  in  denying  his  statements,  in  a  lond 
voice,  although  admonished  by  the  Court  to  refrain  from  in- 
terraptiDg.  The  action  of  the  prisoner  continuing  to  be  such 
as  to  make  it  impossible  to  proceed  in  the  trial  with  due  deco- 
rum, he  was  ordered  to  be  removed  from  the  court-room  by  the 
marshal,  and  to  be  detained  in  an  adjoining  room,  with  liberty 
of  access  for  his  counsel.  The  trial  then  proceeded,  under  the 
objection  of  the  prisoner's  ooun^  ^  so  far  as  to  conclude  the  open- 
ing. The  trial  was  then  postponed  to  the  next  day,  when, 
the  defendant  having  become  composed,  it  was  continued  and 
concluded  without  further  disturbance.  This  statement  seems 
sufficient  to  dispose  of  the  point  in  question.  The  right  of  a 
prisoner  to  be  present  at  his  trial  does  not  include  the  right 
to  prevent  a  trial  by  unseemly  disturbance.  The  defendant  had 
the  opportunity  to  be  present  at  the  whole  of  his  trial.  He 
was,  in  fact,  present  while  the  jury  were  being  empaneUed 
and  the  evidence  was  being  introduced.  He  was  absent  dur- 
ing a  part  of  the  opening,  only  because  of  his  own  disorderly 
conduct.  It  does  not  lie  in  his  mouth  to  complain  of  the  or- 
der which  was  made  necessary  by  his  own  misconduct,  and 
which  he  could  at  any  time  have  terminated  by  signifying  his 
willingness  to  avoid  creating  disturbance. 

In  addition  to  the  two  positions  I  have  thus  noticed,  sev- 
eral objections  to  the  rulings  of  the  Court  upon  questions  of 
evidence,  and  to  a  portion  of  the  charge,  have  been  taken, 
but  none  of  them  are  tenable,  ai^  they  do  not  appear  to  be  of 
sufficient  importance  or  novelty  to  require  a  discussion  here. 

The  motion  is,  accordingly,  denied. 
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In  this  case,  the  Coiiit»  on  the  motion  of  the  plaintiff,  made  in  1867,  opened  a 
judgment  recoyered  in  1862,  and  then  paid  and  satisfied  of  record,  in  order 
to  permit  errors  in  the  assessment  of  damages  in  the  case  to  be  corrected,  the 
snit  being  one  against  a  collector  of  customs,  to  recover  back  moneys 
paid,  under  protest,  for  dnties,  an^the  plaintiff  not  haying  been  guilty  of 
lacKes,  and  the  errors  being  manifest. 

( Before  Sicalubt,  J.»  Southern  District  of  New  York,  Jane  2l6t,  1869.) 

This  was  a  motion,  by  the  plaintiff,  to  set  aside  a  jndg 
ment  recovered  in  this  suit  on  the  30th  of  September,  1862, 
the  suit  having  been  commenced  in  July,  1860,  against  the 
Collector  of  the  port  of  New  York,  to  recover  back  moneys 
alleged  to  have  been  illegally  exacted  by  him  as  duties  vtpon 
various  goods  imported  from  England  and  Wales,  into  the 
port  of  New  York.  The  judgment  was  for  the  sum  of 
$4,989.08  damages  and  costs,  and,  on  the  21st  of  October,  1862, 
the  amount  thereof  was  paid. 

In  April,  1863,  another  action  was  commenced  in  this 
Court,  by  the  plaintiff  against  the  defendant,  which  came  on 
for  trial  in  February,  1867,  before  the  Court  and  a  jury,  upon 
the  following  agreed  statement  of  facts,  dated  May  27th,  1864 : 
"  This  action  was  commenced  April  24th,  1863,  to  recover  for 
an  excess  of  duty  paid  to  tjlie  defendant,  as  collector,  under 
protest,  on  additions  made  for  sea  freights  and  transhipment 
charges,  from  Wales  to  Liverpool  and  London,  and  to  make 
market  value  at  the  latter  ports,  on  railroad  iron  imported  in- 
to New  York,  between  January,  1851,  and  May,  1853.  It  is 
agreed  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
unless  the  Court  shall  be  of  the  opinion  that  his  claim  is 
barred  by  thft  statute  of  limitations.  It  is  further  agreed,  that 
the  defendant,  since  the  cause  of  action  herein  accrued,  and  be- 
fore the  commencement  of  this  suit,  was  absent  from  the 
country,  in  England,  one  year  and  nine  months.    It  is  further 
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agreed  that,  under  date  of  February  1st,  1856,  the  Secretary 
of  the  Treasury  issued  a  Circular,  known  as  '  General  Kegula- 
tions,  No.  63,'  containing,  among  other  things,  the  following  in- 
structions, namely :  '  Freight  or  transportation  from  the  for- 
eign port  of  shipment  to  the  port  of  importation  is  not  a  du- 
tiable charge.  In  cases,  therefore,  of  goods  arriving  in  the 
United  States,  after  having  been  first  transported  from  the 
place  of  their  production  or  manufietcture  to  another  port  or 
place,  whether  in  the  same  or  another  country,  by  land  or  by 
water,  and  thence  transhipped  for  the  United  States — ^pro- 
vided satis&ctory  evidence  be  adduced  to  the  collector  of  the 
customs  at  the  port  where  the  said  goods  shall  arrive,  that 
they  were  originally  shipped  with  the  bonajide  intention  of  hav- 
ing them  transported  to  a  port  in  the  United  States,  as  their 
final  port  of  destination — no  dutiable  costs  or  charges  will 
have  accrued,  either  on  the  transportation  from  the  first  to  the 
intermediate  port,  or  while  remaining  in  or  leaving  the  latter, 
the  voyage  or  transportation  being  regarded  as  continuous 
fix>m  the  country  whence  originally  exported,  in  good  fidth, 
on  a  declared  destination  for  a  port  and  parties  in  the  United 
States.  In  illustration  of  the  rule  thus  established,  it  may  be 
remarked  that,  the  evidence  of  final  destination  being  satis- 
factory, no  duties  would  be  chargeable  in  ports  of  the  United 
States,  on  the  freight,  or  transportation,  or  charges  in  the  in- 
termediate ports,  on  goods  originally  from  China,  or  Glasgow, 
or  Cardiff,  or  Londonderry,  to  Liverpool,  from  Malaga  to 
Yalpandso,  from  Dresden  to  Br^nen,  or  from  Basle  to  Havre, 
on  the  said  goods  being  transhipped  for  the  United  States 
from  the  several  intermediate  ports  enumerated.'  It  is  fur- 
ther agreed,  that,  on  the  17th  of  March,  1856,  the  plaintiff, 
by  his  counsel,  filed  with  the  proper  officer  under  the  col- 
lector, at  the  Custom-House,  a  statement  of  his  several  import- 
ations of  railroad  iron,  on  which  he  claims  a  return  of  duty 
on  sea  freight,  and  transhipment  charges,  for  itijustment  un- 
der the  above  instructions,  a  copy  of  that  portion  of  it  on 
which  the  duties  were  paid  to  the  defendant,  being  annexed 
and  marked  A ;  that,  under  date  of  October  4th,  1856,  the 
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Secretary  of  the  Treasury  addressed  to  the  Collector  of  Ous- 
toms  at  New  York  a  letter,  of  which  the  following  is  a  copy : 
*  Treasury  Department,  October  4th,  1856.  Sir :  On  appU- 
cation  being  made  to  you  by  Messrs.  A.  Iselin  &  Co.,  and 
others,  of  New  York,  you  are  authorized  and  directed  to  cause 
to  be  prepared  the  usual  certified  statements  for  return  of 
"  duty  on  freight,"  in  cases  where  the  same  has  been  found 
to  have  been  paid  in  excess,  as  decided  by  this  Department  in 
General  Begulations  No.  68,  page  22,  and  under  written  pro- 
test, or  transmit  the  same  to  this  Department  for  its  consid- 
eration. Very  respectfully,  your  obedient  servant,  James 
Guthrie,  Secretary  of  the  Treasury.  To  H,  J.  Bedfield, 
Esq.,  Collector  of  Customs,  New  York ; '  that  the  plaintiflPs 
claim  was  unadjusted  when  Mr.  Eedfield  retired  from  the 
CoUectorship,  July  1st,  1867,  and  remained  so  until  after 
Mr.  Schell  retired  from  the  same  oflSce,  in  May,  1861 ;  that, 
under  date  of  May  21st,  1868,  the  Secretary  of  the  Treasury 
addressed  to  Mr.  Schell  a  letter,  of  which  the  following  is 
a  copy :  '  Treasury  Department,  May  21st,  1868.  Sir :  I  would 
call  your  attention  to  the  instructions  of  the  Department, 
dated  October  4th,  1866,  wherein  authority  is  given  to 
prepare  and  transmit  the  usual  certified  statements  for  return 
of  duty  on  sea  ifreight,  paid  under  written  protest.  As  the 
parties  who  represent  several  of  the  claims  have  made  com- 
plaint of  the  delay  attending  the  preparing  of  the  same  in 
your  o£Sce,  you  are  requested  to  have  the  above  instructions 
complied  with  at  your  earliest  convenience.  I  am,  respect- 
ftdly,  Howell  Cobb,  Secretary  of  the  Treasury.  To  Augustus 
Schell,  Collector,  New  York ; '  that,  notwithstanding  these 
instructions  to  Mr.  Kedfield  and  Mr.  Schell,  they  both 
neglected  to  adjust  the  plaintiff's  claim,  and,  on  the  6th  of 
July,  1860,  he  commenced  a  suit  in  this  Court,  for  the 
recovery  of  the  excess  paid  to  the  defendant  on  the  several 
importations  embraced  in  the  said  statement  marked  A, 
and,  on  the  23d  of  April,  1861,  a  verdict  was  had  for  the 
plaintiff,  and,  by  order  of  the  Court,  the  case  was  referred  to 
the  Collector  for  adjustment,  according  to  the  usual  practice 
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at  that  time,  and,  on  the  25th  of  September,  1862,  the 
Collector  made  a  report  to  the  clerk  of  this  Court,  of  which 
the  following  is  a  copy:  *  United  States  Circuit  Court. 
Septimus  Crookes  vs.  Hugh  Maxwell.  Custom-House,  New 
York— Collector's  Office,  September  25th,  1862.  Sir :  The  ver- 
dict in  the  above  entitled  case,  as  adjusted  in  this  office,  with 
interest  to  the  24th  inst.,  amounts  to  the  sum  of  $4,934-]^^. 
Eespectfully  yours,  C.  P.  Clinch,  Deputy  Collector.  To 
Kenneth  G.  White,  Esq.,  Clerk  of  the  U.  S.  Circuit  Court, 
Southern  District  of  New  York ; '  and  that,  the  plaintiff  rely- 
ing on  the  truth  of  this  report,  judgment  was  entered  upon 
it,  September  30th,  1862,  for  $4,934.13  damages  and  $54.95 
(iosts,  making  a  total  of  $4,989.08,  which  judgment  was  paid 
and  satisfied  of  record  October  21st,  1862.  It  is  further 
agreed,  that  neither  the  plaintiff  nor  his  attorney  was  con- 
sulted or  advised  with  by  the  Collector,  or  by  the  person 
employed  by  him,  in  making  said  adjustment,  nor  had 
they  any  knowledge  or  suspicion  that  said  adjustment  was 
not  correct,  or  that  any  items  had  been  omitted,  till  some 
time  in  January,  1863,  when  it  was  discovered  accidentally 
that  a  few  items  had  been  omitted,  the  extent  of  which 
was  not  ascertained  till  some  time  in  April,  1863.  This  pres- 
ent suit  is  brought  to  recover  the  items  so  omitted  in  the 
adjustment  of  the  verdict  taken  April  23d,  1861.  The 
pleadings  and  papers  in  this  suit,  and  also  in  the  suit 
commenced  July  6th,  1860,  may  be  used  by  either  party. 
The  affidavit  read  on  the  motion  to  set  aside  the  verdict  in 
the  case  of  MasseU  v.  MaxweU  and  two  other  cases,  argued  in 
this  Court  in  February,  1863,  may  also  be  read  in  this 
case.  If  the  Court  shaU  be  of  opinion,  upon  all  the  facts,  that 
the  plaintiff's  claim  is  not  barred  by  the  statute,  a  verdict  is 
to  be  rendered  for  him,  for  the  excess  paid  under  protest  on 
fluch  items  as  were  omitted  in  the  adjustment  of  the 
former  verdict."  Pursuant  to  the  above  agreed  statement 
of  facts,  the  following  Treasury  decision  was  put  into  the 
case,  namely :  "  Treasury  Department,  May  18th,  1858.  Sir : 
In  the  certified    statements  of  claims  of  James  Sawyer, 
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Samuel  A.  Way  and  J.  L.  Wiggins  &  Co.,  for  return 
of  excess  paid  on  storage,  it  would  appear,  from  a  portion  of 
the  dates  of  importation,  that  they  are  debarred  by  the 
statute  of  limitations  of  your  State.  The  Department, 
therefore,  before  taking  any  action  upon  them,  will  require^ 
further  information  as  to  the  fact,  and  also  the  various 
dates  when  the  paynients  of  the  storage  were  made.  I  am,  ^ 
respectfully,  Howell  Cobb,  Secretary  of  the  Treasury.  To 
A.  W.  Austin,  Esq.,  Collector,  Boston."  "  Custom  House, 
Boston,  May  20th,  1858.  Sir :  I  am  in  receipt  of  your 
letter  of  the  18th  inst.,  requesting  information  in  respect  to 
the  claims  of  James  Sawyer,  Samuel  A.  Way  and  J.  L. 
Wiggins  &  Co.,  for  storage  exacted  in  excess,  portions  of 
which,  from  the  dates  of  importation  given,  appear  to 
be  barred  by  the  statute  of  limitations  of  this  State.  By  the 
Bevised  Statutes  of  Massachusetts,  chap.  120,  -sec.  1,  all 
actions  of  assumpsit  or  upon  the  case,  founded  on  any  contract 
or  liability,  express  or  implied,  are  required  to  be  commenced 
within  six  years  next  after  the  cause  of  action  shall  accrue,  and 
not  afterward.  The  action  of  Foster  et  al,  v.  Peasleej  on  the 
judgment  in  which  this .  class  of  claims  is  allowed,  was 
commenced  in  the  May  term  of  the  Circuit  Court,  1856. 
The  case  was  argued  at  the  October  term,  and  decided  by  the 
Court  against  the  Collector,  At  the  May  term,  1857, 
judgment  was  entered,  and  the  decision  acquiesced  in  by  the 
Department,  under  date  of  June  16th,  1857.  It  has  been 
the  practice,  in  claims  of  this  description,  where  a  single  case 
was  tried  to  determine  the  law,  to  extend  to  all  the  claimants 
under  the  decision  the  advantages  in  respect  to  limitation 
acquired  by  the  party  bringing  the  suit,  provided  their  claims 
were  equally  valid  in  other  particulars.  Thus,  in  the  case  in 
question,  I  deemed  it  proper  to  include  in  the  statements  all 
claims  which  accrued  within  a  period  of  six  years  prior 
to  May,  1856,  when  the  action  of  Foster  was  commenced. 
This  rule  was  adopted  to  prevent  a  multiplicity  of  suits  for  the 
same  cause,  which  would  otherwise  be  likely  to  be  brought, 
and*so  to  save  expense  to  the  United  States.    Under  this 
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rule,  none  of  the  items  embraced  in  the  statements  referred 
to  in  yonr  letter  are  barred.  Assuming,  however,  that  claims 
which  accnied  six  years  or  more  prior  to  Jnne  16th,  1857,  the 
date  of  the  Department's  acquiescence  in  the  decision  of  the 
Court,  are  cut  off  by  this  statute,  then  the  item  of  three 
dollars  in  the  statement  in  favor  of  J.  Sawyer  is  not  allow- 
able, the  same  having  been  paid  on  the  3rd  of  April,  1851. 
Very  respectfully,  your  obedient  servant,  Arthur  W.  Aus- 
tin, Collector.  To  Hon.  Howell  Cobb,  Secretary  of  the 
Treasury,  Washington."  "  Treasury  Department,  May  27th, 
1858.  Sir:  Tour  report  relative  to  the  claims  of  James 
Sawyer  and  others  for  return  of  excess  paid  on  storage,  is 
received^  and,  the  Department  having  Concurred  therein,  you 
are  informed  that  all  cases  of  a  similar  nature  must  only 
include  statements  subsequent  to  May,  1850.  I  am,  respect- 
fully, Howell  Cobb,  Secretary  of  the  Treasury.  A.  W. 
Austin,  Esq.,  Collector,  Boston."  The  affidavit  in  the  case  of 
MoMett  V.  MaaweU  referred  to  in  the  statement  of  fisusts, 
showed,  among  other  things,  that  it  was  a  practice  at  the  New 
York  Custom-House,  up  to  1861  or  1862,  sanctioned  by  the 
Secretary  of  the  Treasury,  that,  where  a  question  had  been 
decided  by  the  Courts,  and  recognized  and  acquiesced  in  by 
the  Treasury  Department,  the  presentation  to  the  Collector 
of  the  merchant's  claim,  under  such  decision,  entitled  him  to 
recover  on  all  items  overpaid  within  six  years  prior  to  such 
presentation.  No  further  testimony  was  offered,  and  the 
question  of  the  statute  of  limitations  was  argued  by  counsel. 
The  Court,  (Smallbt,  J.,)  in  giving  its  decision,  said :  ^^  No 
fact  arises  in  this  case,  and  the  question  which  presents  itself 
is  one  entirely  of  law.  From  the  large  amount  involved,  and 
from  the  precedent  which  may  be  established  when  it 
is  finally  determined,  it  is  one  of  great  importance.  It 
is  very  clear  that  the  equity  is  with  the  plaintiff,  for,  the 
agreed  case,  which  has  been'  presented  to  tlie  Court,  shows, 
beyond  a  doubt,  that  he  is  entitled  to  recover,  unless  barred 
by  the  statute  of  limitations.  It  admits  that  he  has  paid  to 
the  Oovemment  an  amount  of  money,  which  has  been  illegally 
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exacted  from  him,  and  that,  in  equity,  he  is  entitled  to  re- 
cover ;  but  the  Government  claims  that  he  is  barred  fix>m 
such  recovery  by  the  statute  of  limitations.  It  appears,  that 
he  brought  suit,  and  obtained  a  verdict,  and  that,  according 
to  the  practice  which  then  existed  in  this  Court,  the  matter 
was  referred  to  the  officials  at  the  Custom  House,  for  the  pur- 
pose of  enabling  them  to  make  up  their  adjustment  of  the 
amount  of  damages.  This  was  done,  and  they  made  up  the 
amount,  without  giving  any  notice  to  the  plaiutiff  or  the 
plaintiff's  counsel.  They  sent  a  certificate  to  the  clerk,  that 
the  amount  found  to  be  due  to  the  plaintiff  was  nearly  $5,000. 
Judgment  was  entered  in  pursuance  of  that  certificate,  and  the 
plaintiff  was  paid  that  amount.  Subsequently,  it  was  ascer- 
tained that  various  items  had  been  omitted  in  that  adjustment 
for  which  the  plaintiff  was  undoubtedly  entitled  to  recover, 
and  is  now,  unless  barred  by  the  statute  of  limitations.  Now, 
in  such  a  case  as  the  one  presented,  if  I  could  see  any  way^ 
consistently  with  the  well-settled  principles  of  law  which  have 
been  laid  down  *for  my  guidance,  in  which  I  could  get  over 
this  bar  of  the  statute  of  limitations,  I  would  cheerfully  do  it, 
and  at  once  direct  a  verdict  to  be  rendered  in  favor  of  the 
plaintiff.  I  confess,  however,  that  I  cannot  see  how  this  can 
be  accomplished.  It  is  claimed  that  various  instructions  were 
received  from  the  Treasury  Department  to  collectors  at  New 
York,  Boston,  and  elsewhere,  which  amounted  to  a  new 
promise  in  law.  From  1863,  down  to  the  present  time,  a 
judgment  against  the  collector  cannot  be  enforced  against  him, 
so  far  as  respects  his  property,  and  can  only  be  satisfied 
at  the  Treasury  Department,  under  the  directions  of  the  Sec- 
retary of  the  Treasury.  The  last  promise  which  is  relied 
upon  was  in  1858.  At  that  time,  the  defendant  had  been 
out  of  office  a  number  of  years.  Mr.  Outhrie  wrote  the  first 
letter  in  1856,  and  Mr.  Cobb  wrote  another  in  1858,  referring 
to  that  of  1856.  In  1858,  aif  execution  could  have  been 
issued  against  the  property  of  the  defendant.  Now  it  is 
claimed  that,  although  the  promise,  when  it  was  made,  was 
not  the  promise  of  the  defendant,  the  case  does  not  fall  within 
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the  statute  of  limitations  of  New  York,  because  Congress,  by 
changing  the  liability  of  the  collector,  chaoged  the  contract. 
The  Court,  in  this  case,  is  asked  to  give  this  new  promise  a 
construction  which  the  law  does  not  warrant,  and  thereby  to 
remove  a  bar  which  the  promise  did  not  remove  at  the  time  it 
was  made.  That  bar  was  removed  by  that  promise  in  1858,  if 
it  ever  was  removed.  Consequently,  I  can  see  no  other  way,  at 
the  precf^nt  time,  after  a  careful  consideration  of  this  matter, 
and  with  a  desire  to  avoid  this  bar,  if  I  can,  than  to  direct  a  ver- 
dict for  the  defendant,  subject  to  the  opinion  of  the  Court. 
Should  the  Court,  after  fiirther  consideration,  see  any  mode 
by  which  this  bar  can  be  removed,  the  verdict  will  be  dianged 
to  a  verdict  in  favor  of  the  plaintiff,  with  an  order  of  refer- 
ence." 

On  the  20th  of  February,  1867,  this  motion  to  open  the 
judgment  of  September  30th,  1862,  was  made,  and,  at  a  sub- 
sequent day  in  the  term,  judgment  was  rendered  on  the  ver- 
dict in  favor  of  the  defendant,  in  the  second  action. 

Shallby,  J.  The  question  arising  in  this  case  is,  whether 
the  plaintiff  is  entitled  to  have  the  judgment  in  the  suit  com- 
menced in  1860  opened,  and  to  have  the  errors  made  in  the 
assessment  of  damages  therein  corrected.  The  power  of  the 
Court  to  open  a  judgment  for  the  correction  of  such  errors 
in  the  assessment  of  damages  as  are  claimed  to  have  been 
made  in  this  case,  is  not  denied ;  and,  if  it  were,  it  is  too 
w^ll  established,  both  in  the  State  and  the  Federal  Courts,  to 
require  authorities  to  sustain  it. 

It  is  claimed  that  the  plaintiff  has  been  guilty  of  laches 
in  presenting  and  prosecuting  this  claim,  and  is,  therefore, 
without  redress,  although  the  Government,  through  its  o£S- 
cers  of  the  customs,  has,  in  violation  of  law,  and  against  the 
decisions  of  the  Courts,  extorted  from  him  quite  a  large  sum 
of  money,  which  it  has  heretofore  refused  to  refund.  It 
should  be  borne  in  mind,  that  all  the  invoices,  entries,  and 
other  evidence  to  prove  these  claims,  were  in  the  Custom- 
House,  subject  to  the  examination  of,  and  under  the  exclusive 
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control  of)  its  ofSoers,  and  only  accessible  to  the  plaintiff  by 
special  favor ;  and  that  the  plaintiff  had  no  reason  to  distrust 
the  correctness  of  the  Cnstom-Honse  adjustment  of  the  2Sth  of 
September,  1862,  at  the  time,  although  he  had  no  knowledge 
when  it  was  made.  In  looking  into  the  matter,  in  January, 
1863,  he  discovered  some  errors,  and  was  then  induced  to 
make  a  further  examination,  in  which  he  discovered  many 
more,  and,  in  April,  1863,  he  commenced  a  second  suij;,  when 
he  should  have  moved  to  open  the  judgment  in  this  one. 
Immediately  upon  an  adverse  termination  of  the  second  suit, 
he  made  the  present  motion.  By  the  bill  of  particulars  filed 
in  the  second  suit,  on  the  13th  of  May,  1863,  the  defendant 
was  apprised  of  the  full  extent  and  character  of  the  plaintiff's 
daim,  so  that  but  a  small  interval  of  time  had  elapsed  after 
the  filing  of  the  Custom-House  adjustment  of  September, 
1862.  Certainly,  the  plaintiff's  delay,  under  the  circum- 
stances, ought  not  to  defeat  or  preJTidice  his  legal  and  equi- 
table right  to  the  money  wrongMly  withheld  from  him. 

I  regret  that  the  Government  of  the  United  States  should 
resort  to  such  a  defence,  and  do  not  believe  that,  upon 
mature  consideration,  it  will  persist  in  it.  If  the  suit  were 
one  between  citizens  only,  a  defendant  would  badly  tarnish 
his  reputation  by  insisting  upon  such  a  defence,  and  few 
lawyers  would  be  willing  to  stand  up  in  Court  and  defend  his 
cause. 

It  is  ordered,  that  the  judgment  rendered  on  the  30th  of 
September,  1862,  for  the  amount  reported  by  the  Custoih- 
House  officers,  be  vacated ;  that  the  order  of  reference  made 
in  the  suit  be  revoked ;  and  that  the  assessment  of  damages 
therein  be  referred  to  Kenneth  G.  White,  jEsquire,  United 
States  Commissioner,  under  the  same  rule  as  to  notice,  and 
other  questions  thereto  appertaining,  as  was  prescribed  l>y 
this  Court  in  the  case  of  JBefikard  v.  ScheU;  and  that,  upon 
such  assessment,  the  defendant  be  credited  and  allowed  the 
amount  paid  on  the  21st  of  October,  1862,  as  appears  of  record* 
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Henbt  a.  STBONa  AND  Edmund  F.  Woodbuby 
Reuben  Noble  and  otheeb.    In  Equity. 

The  indention  coTered  by  letten  patent  gpnmted  to  Henry  A.  Strong  and  Ed- 
mnnd  F.  Woodbnry,  December  18th,  1866, for  an  "improvement  in  whipe,"  on 
the  inyention  of  Woodbary,i0  a  patentable  invention. 

Although  a  tubular  knit  fabric  was  old,  and  although  a  whip  was  old,  and  al- 
though the  idea  of  coYering  a  whip  and  a  whip-handle  with  something  was 
old,  the  application,  in  the  manner  shown  in  that  patent,  of  such  a  knit  fiibric 
to  the  covering  of  a  whip,  to  produce  a  whip  or  a  whip4iandle  covered  with 
such  a  fabric,  substantially  as  described  in  that  patent,  was  not  merely  apply- 
ing such  knit  fiibric  to  a  new  use,  in  the  sense  in  wliich,  in  the  law  of  patents, 
the  mere  application  of  an  old  article  to  a  new  use  is  held  not  to  be  the  subject 
of  apatent 

Where  a  fabric  is  knit,  by  machinery,  in  flat  strips,  of  the  proper  width  to  form 
a  tube  of  the  required  diameter,  and  projecting  loops  are  then  produced  on 
each  edge  of  the  strip,  and  those  loops  are  then  interlooped  with  each  other, 
by  a  crochet  needle,  by  hand,  forming  the  same  stitches  as  in  the  rest  of  the 
fabric,  and  making  it  impossible  to  tell  where  the  union  was  effected,  or  that 
the  fabric  was  not  knit  wholly  by  machinery,  the  resulting  fabric  is  a  fabric 
brought  into  a  tubular  form  wholly  by  knitting. 

Such  fabric  is  substantially  the  tubular  knit  fabric  of  the  patent  of  Strong  and 
"Woodbury. 

It  is  no  infringement  of  that  patent  to  make  and  sell  whips  covered  in  whole  or 
in  part  by  a  covering  made  of  threads  of  warp  and  weft  interwoven. 

(Before  BLATcmroBD,  J.,  Southern  District  of  New  York,  June  22d,  1869.) 

This  was  a  final  hearings  on  pleadings  and  proofs. 

Stephen  D.  ZaWy  for  the  plaintiffs. 

jP.  -4.  Brooks^  for  the  defendants. 

Slatohfobd,  J.  The  bill  in  this  case  is  founded  on  letters 
patent,  granted  to  the  plaintiffs  on  the  18th  of  December, 
1866,  for  an  "  improvement  in  whips,"  the  plaintiffs  being  the 
assignees  of  the  plaintiff  Woodbury,  as  inventor.     The  spe- 
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cification  contains  the  following  statement  of  the  nature  and 
utility  of  the  invention :  ^^  My  invention  consist  in  using 
a  knit  fitbric  for  the  cover  of  the  handle  or  other  portion 
of  a  whip.  The  benefits  arising  from  constmcting  a  whip 
with  such  a  cover  are  these :  First,  it  makes  a  more  ornamental 
cover  than  ordinary  plaiting,  and  looks  equaUy  as  well 
or  better  than  what  is  termed  a  '  worked  ^  cover ;  second, 
the  cost  of  such  a  cover,  especially  for  the  handle  of  a  whip, 
is  much  less  than  that  of  covers  ^  worked '  by  hand,  and  is 
more  durable.  I  design  to  use  this  cover  principally  for  the 
handles  of  whips,  where  therS  is  more  wear  than  on  any  other 
parts  of  the  whip,  but  it  can  be  used  for  any  other  portion 
or  for  the  entire  whip."  The  specification  then  describes 
the  manner  in  which  the  inventor  covers  the  whip  or  the 
handle  with  such  knit  febric.  It  says:  "The  fiibric  is 
first  knit  on  to  a  machine,  just  as  ordinary  plain  tubular 
knitting  is  produced,  of  a  size  proper  to  permit  of  its  being 
drawn  on  the  body  of  the  whip.  I  then  usually  turn  the  fabric 
'  wrong  side  out,'  as  I  think  it  is  more  ornamental  for  this 
purpose ;  but  this  is  a  matter  of  choice,  and  not  essential. 
When  the  body  of  the  whip  has  been  prepared  for  the  cover, 
I  take  a  piece  of  the  knit  fabric  of  the  length  desired,  and 
draw  it  on  the  body  of  the  whip  to  the  desired  place.  Then,  after 
fastening  the  cover  at  one  end  in  any  suitable  manner,  if  it  is 
not  as  close  a  fit  to  the  handle  as  desired,  I  twist  the  otlier  end 
around  the  handle,  causing  the  rows  of  stitches  to  lie  spirally 
around  the  handle.  The  twisting  of  the  cover  makes  it 
smaller,  and  causes  it  to  fit  closely  to  the  handle,  and  also 
improves  the  looks  of  the  handle  so  covered.  After  the 
cover  is  fitted  on  as  above  described,  I  apply  one  or  more 
coats  of  glue  or  sizing,  which  cause  it  to  adhere  firmly  to  the 
handle,  or  body,  of  the.  whip,  in  every  place."  The  claims 
are  as  follows  :  1.  A  whip,  having  the  handle,  or  any  other 
portion,  covered  with  a  knit  fabric,  substantially  as  herein 
described.  2.  Covering  the  handle,  or  any  other  portion,  of 
a  whip,  by  drawing  on  the  same  a  piece  of  tubular  knit  fabric, 
and  fastening  it  thereon  in  any  suitable  manner,  substantially 
as  and  for  the  purpose  herein  described. 
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The  first  defence  set  np  is,  that  the  inyention  patented  is 
not  a  patentable  invention.  It  is  nrged  that  the  knit  fabric, 
referred  to  in  the  first  claim,  is  a  tnbnlar  knit  fabric ;  that  it 
appears,  by  the  evidence,  that  tabular  knit  fabrics  T^ere 
known  and  used,  for  various  purposes,  before  Woodbury 
applied  such  a  fabric  to  the  covering  of  whips;  that  the 
application,  in  accordance  with  the  patent,  of  such  a  knit 
fabric  to  the  covering  of  a  whip  is  merely  the  application  of 
an  old  article  to  a  new  use ;  and  that,  therefore,  the  patent  is 
void,  as  respects  the  first  claim.  The  conclusion  by  no  means 
follows  firom  the  premise.  Although  a  tubi^Jar  knit  fabric 
was  old,  and  although  a  whip  was  old,  and  although  the  idea 
of  covering  a  whip  and  a  whip-handle  with  something  was 
old,  it  by  no  means  follows  that  the  application,  in  the  man- 
ner shown  in  the  i^cification,  of  such  a  knit  fabric  to  the 
covering  of  a  whip,  so  as  to  produce  a  whip,  or  a  whip-handle, 
covered  with  such  a  fabric,  substantially  as  described  in  the 
patent,  is  merely  applying  the  knit  fabric  to  a  new  use,  in  the 
%ense  in  which,  in  the  law  of  patents,  the  mere  application  of 
an  old  article  to  a  new  use  is  held  not  to  be  the  subject  of  a 
patent.  Such  applications  are  of  this  character — ^using  an 
umbrella  to  ward  off  the  rays  of  the  sun,  it  having  been  before 
used  to  keep  off  the  rain ;  eating  peas  with  a  spoon,  it  having 
been  before  used  to  eat  soup  with ;  cutting  bread  with  a  knife, 
it  having  been  before  used  to  cut  meat  with.  To  apply  the 
principle  here  invoked,  to  avoid  the  first  claim  of  this  patent, 
would  render  void  the  mass  of  patents  that  are  now  granted. 
There  is  scarcely  a  patent  granted  that  does  not  involve  the 
application  of  an  old  thing  to  a  new  use,  and  that  does  not, 
in  one  sense,  fail  to  involve  any  thing  more.  But  the  merit 
consists  in  being  the  first  to  make  the  application,  and  the 
first  to  show  how  it  can  be  made,  and  the  first  to  show  that 
there  is  utility  in  making  it.  In  the  present  case,  the  points 
of  advantage,  set  forth  in  the  specification,  as  attending  the 
invention,  are  ornament,  economy,  and  durability.  It  could 
not  be  told  necessarily,  a  priori^  without  experiment,  that 
these  advantages  would  accompany  the  application  of  the  knit 
fabric  as  a  covering  for  the  whip. 
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Another  ground  of  defence  urged  is,  that  the  defendants' 
whip-handles  are  not  covered  with  a  knit  &bric,  or,  if  they 
are,  that  such  knit  fabric  is  not  made  wholly  by  machinery, 
and  is  not  made  tubular  wholly  by  machinery.    The  evidence 
is  entirely  satis&ctory,  that  the  fabric  used  by  the  defendants 
is  a  knit  fabric,  and  not  a  woven  &bric,  within  both  the 
etymological  and  the  technical  definitions  of  a  knit  &bric. 
It  appears,  that,  with  a  view  to  invade  the  patent,  and,  at  the 
same  time,  to  seem  to  evade  it,  the  defendants  have  resorted 
to  a  discreditable  and  circuitous  method  of  making  a  tubular 
knit  fabric — %  fabric  which  shall  be  knit,  and  shall  also  be 
tubular  when  ready  to  be  applied  to  the  whip.   The  patentee, 
desiring  to  use  a  fabric  that  is  knit  and  tubular,  does  what 
every  person  proceeding  in  an  honest  and  straightforward 
way  would  do.    He  uses  a  fabric  whicl^is  knit  in  a  tubular 
form  on  a  machine,  and  which  is  in  a  tubular  form  when  it  is 
taken  off  from  the  machine  on  and  by  which  it  is  knit.    The 
defendants,  it  appears,  knit  their  fabric  by  machinery,  in  flat 
strips,  of  the  proper  width  to  form  a  tube  of  the  require(9 
diameter,  and  projecting  loops  are  then  produced  on  each 
edge  of  the  strip,  and  those  loops  are  then  interlooped  with 
each  other  by  a  crochet  needle,  by  hand,  forming  the  same 
stitches  as  in  the  rest  of  the  fabric,  and  making  it  impossible  to 
tell  where  the  union  was  effected,  or  that  the  fabric  was  not 
wholly  knit  by  machinery.    But  the  interlooping  by  hand 
of  the  two  rows  of  loops  is  knitting,  and  the  fabric,  when 
completed,  and  in  a  tubular  form,  is  a  knit  fabric,  and  a  tubu- 
lar fabric,  and  a  tubular  knit  fabric,  and  a  fabric  knit  into  a 
tubular  form,  and  a  fabric  brought  into  a  tubular  form  wholly 
by  knitting,  although  a  part  of  the  knitting  is  done  by  ma- 
chinery, and  a  part  by  hand.    The  patentee  is  not,  because 
he  describes  his  method  of  obtaining  the  tubular  knit  fabric 
to  be  to  knit  it  by  machinery,  being  bound  to  describe  the 
best  method,  limited  to  that  method  of  obtaining  the  fabric. 
The  first  claim  is  to  the  whip,  or  whip-handle,  covered  with 
a   knit  fabric,  substantially   as  described.     Assuming  the 
patentee  to  be  limited  to  a  knit  fabric  put  into  a  tubular  form 
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•  "before  it  is  begun  to  be  applied  to  the  whip,  or  the  handle, 
the  mode  of  putting  it  into  such  tubular  form,  provided  it  be 
knit,  is  of  no  consequence.  It  would  seem,  ifrom  the  evidence, 
that  the  defendants  resort  to  the  extraordinarily  circuitous 
method  of  knitting  by  machinery  a  flat  strip,  with  a  selvage 
on  each  edge,  and  then  removing  the  two  selvages  by  hand, 
thus  disclosing  the  loops  which  are  to  be  interlooped  by  hand 
by  means* of  a  crochet  needle.  In  both  cases,  the  fabrics 
have  the  characteristics  which  distinguish  knitted  from  woven 
fabrics,  of  being  formed  by  the  interlooping  of  loops  with  each 
other,  and  of  being  elastic  in  every  direction. 

The  fact  that  the  handles  of  whips  had  before  been  covered 
with  leather  tubes  drawn  over  the  same,  and  with  woven 
fabrics,  is  no  answer  to  the  patent;.  The  defendants,  in  so  far 
as,  in  accordance  with  the  Avery  patent,  they  have  made  or 
sold  whips  covered,  in  whole  or  in  part,  by  a  covering  made 
of  threads  of  warp  and  weft  interwoven,  have  not  infringed 
the  patent.  But  they  have  infringed  it  by  making  or  selling 
whips  covered,  in  whole  or  in  part,  with  a  knit  fabric,  sub- 
stantially as  described  in  the  plaintiflTs^  patent.  There  must 
be  a  decree  for  an  account,  and  an  injunction,  with  costs. 
The  question  of  the  extent  of  their  liability  under  such  ac- 
counting will  come  up  on  the  Master's  report. 


Fbancis  M.  Clement  and  Elam  W.  DrrrEELiNE 
The  Phenix  Insubance  Company,  of  Bbooklyn,^.  Y. 

Where  an  insurer  sets  up,  as  a  defence  to  a  policy  of  marine  insurance,  tliat  the 
insured  was  advised  of  the  loss  of  the  subject  insured  before  he  procured  the 
insurance,  the  insurer  assumes  the  burden  of  proving  such  defence. 

If  the  attempt  is  made  to  prove  such  defence,  by  showing  that  such  advice  was 
conveyed  by  a  letter,  it  must  be  shown  not  only  that  such  letter  was  sent,  bat 
that  it  was  received. 

Vol.  VI.-81 
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Knowledge  of  the  lose,  before  insoranoe,  poMooeod  by  a  person  who  is  not  the 
•gent  of  the  inmred  for  my  purpose  connected  with  procuring  the  inanranoe, 
is  not  notioe  to  the  insnred. 

(Before  Blatobtord,  J.,  Southern  District  of  New  York,  Jone  25th,  1869.) 

This  was  an  action  tried  before  the  Court,  without  a 

Edmm  W,  SUmgkton^  for  the  plaintiffi. 

James  (7.  Ccvrter^  for  the  defendants. 

Blatchfobd,  J.  This  suit  is  brought  on  a  poKcy  of  in- 
surance, issued  by  the  Phenix  Insurance  Company,  of  Brook- 
lyn, N.  T.,  to  A.  H.  Cardozo  &  Co.,  "  on  account  of  whom  it 
may  concern,"  for  the  sum  of  $15,600,  on  the  8th  of  August, 
1867,  on  52  hogsheads  of  tobacco,  lost  or  not  lost,  valued  at 
$300  per  hogshead,  on  transportation,  by  steamer  and  railroad, 
from  Dycusburgh,  Kentucky,  to  New  York,  being  the  prop- 
erty described  in  a  bill  of  lading  therefor,  dated  July  22d, 
1867.  The  tobacco  belonged  to  the  plaintiffs,  who  resided  at 
or  near  Dycusburgh.  On  the  22d  of  July,  1867,  they  placed 
it  in  charge  of  one  McCoy,  at  Dycusburgh,  who,  by  a  written 
and  printed  agreement,  then  signed  by  him,  in  the  shape  of 
a  receipt,  or  bill  of  lading,  and  in  which  he  described  himself 
as  a  contracting  agent,  contracted  to  deliver  it,  at  New  York, 
to  A.  H.  Cardozo  &  Co.,  by  a  transportation  which  was  to  be 
by  railroad  all  the  way  from  Cincinnati,  and  over  the  Bal- 
timore and  Ohio  railroad.  The  tobacco  was  shipped  by  Mc- 
Coy, at  Dycusburgh,  on  board  of  a  steamboat,  which  carried 
it  down  |he  Tennessee  river,  to  Paduc^,  where  it  was  shipped 
on  board  of  a  steamboat,  called  the  Mary  Erwin,  to  be 
carried  up  the  Ohio  river  to  Cincinnati.  The  bill  of  lading 
was  forwarded  from  Pycusburgh,  by  the  plaintiffs,  to  A.  H. 
Cardozo  &  Co.,  at  New  York,  and  was  received  by  them  on 
the  2d  of  August.  The  insurance  was  effected  at  New  York, 
on  the  8th  of  August.   The  Mary  Erwin  struck  a  log  or  snag,. 
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in  trying  to  back  off  from  a  reef,  on  which  she  had  grounded, 
on  the  morning  of  the  1st  of  August,  about  forty  miles  west 
of  Cincinnati,  and  sank.  The  tobacco  in  question  was  sub- 
merged, and  damaged  by  water.  It  was  rescued,  and  taken 
to  Cincinnati,  and  sold  there  at  auction,  under  the  direction 
of  an  average  adjuster,  and  netted  the  sum  of  $812.11. 

The  defendants  have  assumed  the  burden  of  proving,  as  a 
defence,  that  A.  H.  Cardozo  &  Co.  weref  advised  of  the  loss 
of  the  tobacco  before  they  procured  the  insurance.  I  do  not 
think  this  defence  i%  satisfactorily  made  out  by  a  preponder- 
ance of  proof.  The  evidence  relied  on  to  show  notice  of  the 
loss  to  A.  H.  Cardozo  &  Co.  is  enth-ely  circumstantial.  It  is 
claimed  that  a  letter  was  written  and  mailed  by  McCoy,  at 
Cincinnati,  on  the  5th  of  August,  addressed  to  A.  H.  Cardozo 
&  Co.,  at  New  York,  informing  them  of  the  loss  of  the 
tobacco.  The  receipt  of  that  letter  by  A.  H.  Cardozo  &  Co. 
is  not  shown,  and  the  two  persons  who  composed  the  firm  of 
A.  H.  Cardozo  &  Co.  deny  that  it  was  received  by  them. 
The  fact  that  a  letter,  written  by  McCoy  at  the  same  time,  to 
the  firm  of  K.  L.  Maitland  &  Co.,  of  New  York,  informing 
them  of  the  loss  of  some  property  of  theirs  on  board  of  the 
Mary  Erwin,  was  received  by  them,  at  New  York,  as  early 
as  the  8th  of  August,  is  relied  on,  in  connectioi^  with  testi- 
mony as  to  the  regularity  of  the  mail  communication  between 
Cincinnati  and  New  York,  and  with  the  fact  that  a  letterj 
mailed  at  Cincinnati,  for  Now  York,  on  the  6th  of  August, 
ought  to  have  reached  New  York,  in  due  course,  not  later 
than  the  7th  of  August,  to  induce  the  conclusion  that  A.  H. 
Cardozo  &  Co.  must  have  received  the  letter,  notwithstanding 
their  denial,  as  witnesses,  that  they  received  it.  But  the  fact 
that  Maitland  &  Co.  received  thb  letter  sent  to  them,  and  that 
the  mail  was  regular,  and  ought  to  have  brought  to  Cardozo 
&  Co.,  by  the  7th  of  August,  a  letter  leaving  Cincinnati  on 
the  5th  of  August,  is  of  no  effect  to  show  the  receipt  of  such 
a  letter  by  Cardozo  &  Co.,  unless  it  be  clearly  shown  that 
such  a  letter  was  sent.  The  regularity  of  the  mail,  and  the 
receipt  of  the  letter  by  R.  L.  Maitland  &  Co.,  would  rather 
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serve  to  show  that  no  letter  was  sent  to  Cardozo  &  Co.,  in 
view  of  the  fact  that  the  receipt  of  such  a  letter  is  denied  by 
Cardozo  &  Co.,  and  is  not  directly  proved.  No  copy  of  the 
letter  claimed  to  have  been  sent  to  Cardozo  &  Co.  by  McCoy 
is  put  in  evidence,  and,  on  the  proofs,  I  am  not  satisfied  that 
any  such  letter  was  sent.  The  burden  of  showing  that  such 
a  letter  was  sent,  as  well  as  that,  if  sent,  it  was  received,  is  on 
the  defendants,  and  they  have  failed  to  make  out  either  point. 
They  must  make  out  both,  to  establish  their  defence  as  to 
notice  to  Cardozo  &  Co. 

It  is  also  claimed  by  the  defendants,  that,  as  McCoy  had 
notice  in  Cindimati,  as  early  as  the  5th  of  August,  of  the  loss 
of  the  tobacco,  and  as  he  was  the  agent  of  the  plaintiffs  to 
transport  the  tobacco  to  New  York,  and  as  they  had  put  it 
into  his  custody,  to  be  retained  therein  at  least  until  it 
reached  Cincinnati,  he  was  bound  to  communicate  notice  of 
the  loss  to  Cardozo  &  Co.  by  a  telegraphic  despatch ;  that, 
whether  he  did,  or  did  not,  communicate  with  Cardozo  &  Co., 
by  writing  to  them,  he  was  advised,  by  the  face  of  the  receipt, 
or  bill  of  lading,  or  contract,  which  he  entered  into  at  Dycus- 
burgh,  that  the  tobacco  was  to  be  forwarded  to  Cardozo  &  Co., 
at  New  York,  and  that  he  was  bound,  immediately  on  hear- 
ing of  the  loss,  to  adopt  the  most  speedy  means  of  commu- 
nication known  to  tbe  commercial  world,  for  imparting 
information  of  the  loss  to  the  consignees,  in  order  to  guard 
against  a  possibility  of  their  effecting  an  insurance  after  the 
loss  had  happened ;  and  that,  in  this  way,  notice  to  McCoy 
became,  in  law,  notice  to  Cardozo  &  Co.  In  support  of  this 
view,  the  case  of  Proudfoot  v.  Montejlare  (2  Eng.  La/w  Rep.^ 
QueerCs  Bench^  511)  is  cited.  In  that  case,  one  Bees,  the 
agent,  at  Smyrna,  of  the  plaintiff,  who  was  in  England,  pur- 
chased at  Smyrna  a  cargo  of  madder,  and  shipped  it  to  the 
plaintiff  by  a  vessel  which  was  stranded  soon  after  leaving 
Smyrna,  so  that  the  cargo  became  a  total  loss.  Eees  learned, 
at  Smyrna,  of  the  loss,  seven  days  before  the  insurance  in 
England  was  effected  by  the  plaintiff.  It  appeared  that  the 
fact  of  the  loss  might  have  been  communicated  to  the  plaintiff 
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by  ReeB,  by  telegraph,  and  it  also  appeared,  jfrom  a  letter 
written  by  Rees,  two  days  after  he  heard  of  the  loss,  to  the 
plaintiff,  but  which  was  not  received  by  the  plaintiff  nntil 
after  the  insurance  was  effected,  that  Bees  abstained  from 
telegraphing  to  the  plaintiff,  for  the  fraudulent  purpose  of 
enabling  the  plaintiff  to  insure.  Chief  Justice  Cockbum,  in 
giving  the  judgment  of  the  Court,  says :  "  We  think  it  clear, 
looking  to  the  position  of  Bees,  as  agent  to  purchase  and  ship 
the  cargo  for  the  plaintiff,  that  it  was  his  duty  to  communicate 
to  his  principal  the  disaster  which  had  happened  to  the  cargo ; 
and,  looking  to  the  now  general  use  of  the  electric  telegraph, 
in  matters  of  mercantile  interest,  between  agents  and  their 
employers,  we  think  it  was  the  duty  of  the  agent  to  commu- 
nicate with  his  employer  by  this  speedier  means  of  commu- 
nication. From  the  letter  of  the  agent,  it  appears  that,  but 
for  the  fraudulent  motive  for  his  silence,  he  would,  in  the  or- 
dinary course  of  his  duty,  have  conveyed  the  intelligence  of 
the  loss  to  his  employer,  and  would  have  availed  himself  of 
the  telegraph  for  that  purpose."  On  these  facts,  the  Court 
held,  that  the  plaintiff  was  so  far  affected  by  the  knowledge 
by  Bees  of  the  loss  of  the  vessel,  and  of  the  damage  to  the 
cargo,  as  that  the  fraud  thus  committed  on  the  underwriter, 
through  the  intentional  concealment  by  the  agent,  though 
innocently  committed,  so  far  as  the  plaintiff  was  concerned, 
afforded  a  defence  to  the  underwriter,  on  a  claim  to  enforce 
the  policy.  That  case  was,  undoubtedly,  on  its  facts,  properly 
decided.  But  no  such  state  of  facts  exists  in  the  case  at  bar. 
Whatever  the  character  of  the  agency  of  McCoy  was,  he  was 
not  the  agent  of  the  plaintiffs  for  any  purpose  connected  with 
procuring  insurance  on  the  tobacco.  In  the  case  of  Creneral 
Interest  Tnsurcmce  Co.  v.  Ruggles^  (12  Wheaton^  408,)  the 
Supreme  Court  considered  the  question,  as  to  how  far  the 
negligence  or  misconduct  of  an  agent  of  an  insured  party,  in 
withholding  from  such  party  knowledge  of  the  loss  of  the 
subject  insured,  where  the  insurance  was  effected,  lost  or  not 
lost,  after  the  loss  had  happened,  would  affect  such  party, 
where  it  appeared  that  knowledge  of  the  loss  did  not,  in  fact. 
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reach  such  party  until  after  the  insurance  was  effected,  and 
he  acted  in  entire  good  faith.   It  held,  that,  if  the  agent  guilty  of 
the  negligence  or  misconduct  was  the  agent  of  the  owner  for 
any  purpose  connected  with  procuring  the  insurance,  the 
owner  would  be  chargeable  with  the  loss.     The  Court  say : 
"  It  is  not,  therefore,  true,  as  a  universal  rule,  that  either  the 
fact  of  loss,  or  the  knowledge  of  such  fact  by  the  agent  or 
the  principal,  at  the  time  the  policy  is  procured,  will  vacate  it. 
But  such  knowledge  must  be  brought  home  to  some  of  the 
parties  or  agents  connected  with  the  business  of  procuring  the 
insurance ;  and  then  the  rule  properly  applies,  which  puts  the 
principal  in  place  of  the  agent,  and  makes  him  responsible  for 
his  acts."     This  doctrine  must  be  regarded  as  the  law  of  this 
Court,  and  of  this  case.     Under  it,  a  knowledge  of  the  loss  by 
Cardozo  &  Co.,  before  they  procured  the  insurance,  would,  of 
course,  vitiate  the  policy.    But  a  knowledge  of  it  by  McCoy 
cannot  affect  the  plaintiffs.    He  appears  to  have  been  only  a 
contracting  agent,  to  solicit  shipments  of  property,  and,  in  view 
of  his  actual  attitude  toward  the  plaintiffs,  and  the  extent  and 
character  of  his  agency,  I  am  not  disposed  to  hold  that  he  was 
under  any  such  obligation  to  communicate  intelligence  of  the 
loss  to  Cardozo  &  Co.,  as  would  vitiate  the  insurance  for  his 
failure  to  do  so.     The  bill  of  lading  infoilned  him  that  the 
tobacco  was  sent  for  account  of  the  plaintiffs.    He  sent  a  no- 
tice of  the  loss,  on  the  5th  of  August,  to  the  plain ti^s,  at  Dy- 
cusburgh,  from  Cincinnati,  but  they  did  not  hear  of  the  loss 
until  the  15th  of  August,  and  did  not  receive  that  letter  till 
after  that  time.     The  nearest  telegraphic  station  to  Dycus- 
burgli  was  Paducah,  thirty  miles'  distance.     Even  if  it  were 
shown  that  a  telegraphic  despatch,  sent  by  McCoy  to  Padu- 
cah, could  have  reached  the  plaintiffs  in  season  for  them  to 
have  communicated  by  telegraph  with  Cardozo  &  Co.,  before 
the  insurance  was  effected,  I  do  not  think  that  the  agency  of 
McCoy,  or  his  implied  legal  obligation,  through  the  plaintifis, 
to  the  underwriters,  was  such  as  to  make  his  failure  to  com- 
municate by  telegraph  to  the  plaintiffs  operate  as  a  vitiation 
of  the  policy. 


JUNE,  1869.  487 


<hirrier  if.  The  West  Side  Elevated  Patent  Railway  Company,  of  New  York  City. 

I  find  for  tlie  plaintiffs,  for  the  sum  of  $16,543.57,  as  of 
the  9th  of  June,  1869. 


John  A.  Citbbibb 

vs. 


The  West  Side  Elevated  Patent  Eailwat  Company,  or 

New  Tobk  City.    In  Equity. 

•O.  owned  premises  at  the  northeast  comer  of  Fulton  and  Greenwich  streets,  in 
the  city  of  New  York,  bounded,  by  deed  to  him,  on  the  west,  by  the  easterly 
side  of  Greenwich  street,  and,  on  the  south,  by  the  northerly  line  of  Folton 
street,  bnt  had  no  deed  of  any  portion  of  the  soil  of  Greenwich  street.  A 
corporation  erected,  in  Greenwich  street,  in  front  of  aaid  premises,  bnt  outside 
of  the  lines  thereof,  one  or  more  posts  on  which  to  lay  an  elevated  railway. 
The  corporation  of  the  city  of  New  York  had  theretofore  ezerciaed  acts  of 
ownership  over  the  soil  of  Greenwich  street,  in  front  of  said  premises :  Held, 
on  a  motion  by  C,  on  biU  filed,  for  an  injunction  to  restrain  the  construction 
of  such  railway,  that  C.  had  fiuled  to  make  out  that  any  property  of  his  had 
been  taken  by  the  corporation. 

MM  also,  that,  as  the  Legislature  of  New  York  had  authorized  the  construction 
of  the  railway,  in  the  manner  in  which  it  was  being  constructed,  this  Court 
could  not  interfere,  by  injunction,  with  such  construction,  on  the  ground  that 
it  was  a  nuisance. 

The  Acts  of  the  Legislature  of  New  York  of  the  22d  of  April,  1867,  (8es9,  Lam 
of  1867,  chap,  480,)  and  the  8d  of  June.  1868,  (iSisM.  Lawi  of  1868,  chap.  856,) 
are  not  void,  as  containing  a  delegation  of  legislative  authority. 

Even  if  the  railway  were  being  constructed  without  authority  of  law,  C,  not 
owning  in  fee  any  of  the  land  in  Greenwich  street,  could  not,  in  the  absence 
of  proof  of  special  damage,  maintain  a  suit  to  enjoin  the  construction  of  the 
railway. 

"( Before  Blatobfoed,  J.,  Southern  District  of  New  York,  June  29th,  1869.) 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  defendants  from  Airther  prosecuting  the  construc- 
tion of  an  elevated  railway  in  the  city  of  New  York,  in  and 
through  the  length  of  Greenwich  street,  northerly,  to  the 
Kinth  avenue,  and  thence,  northerly,  through  the  Ninth  av- 
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enae,«to  the  Harlem  river;  and  from  interfering,  in  any  man- 
ner, with  the  "  enjoyment "  of  the  plaintiff  "  in  his  posses- 
sion "  of  "  two  lots  on  Greenwich  street,"  and  of  the  premises 
in  front  of  said  lots,  to  the  middle  line  of  said  street,  and  from^ 
in  any  manner,  injuring  or  destroying  the  value  of  the  said 
premises. 

The  defendants  became  incorporated,  under  the  name  of 
The  West  Side  and  Yonkers  Patent  Railway  Company,  as  a 
corporation  for  constructing,  maintaining,  lad  opting  a 
railway  for  public  use,  in  the  conveyance  of  persons  and  prop- 
erty, by  means  of  a  propelling  rope  or  cable  attached  to  sta- 
tionary power,  under  the  provisions  of  an  Act  of  the  Legisla- 
ture of  the  State  of  New  York,  passed  April  20th,  1866, 
providing  for  the  creation  of  such  corporations.  On  the  22d 
of  April,  1867,  an  Act  was  passed  by  the  said  Legislature, 
(Sees.  LoADB  of  1867,  cha^p.  489,)  authorizing  the  said  corpora- 
tion to  commence  and  proceed  with  the  construction  of  an 
elevated  railway  in  the  counties  of  New  York  and  Westches- 
ter, in  the  manner  and  upon  the  route  therein  specified.  The 
Act  provided,  that  the  propelling  power  for  operating  the 
railway  should  be  cables  attached  to  stationary  engines ;  that 
there  should  be  one  track  on  one  side  of  the  street,  on  which 
the  cars  were  to  be  moved  in  one  direction,  and  another  track 
on  the  other  side  of  the  street,  on  which  the  cars  were  to  be 
moved  in  a  contrary  direction ;  that  the  track  should  be  sup- 
ported by  iron  columns,  the  size  of  which,  at  the  surfiiee  of 
the  pavement,  and  the  length  of  the  intervals  between  which, 
and  the  height  of  which  track  above  the  surface  of  the  pave- 
ment, were  prescribed ;  that  the  corporation  might  commence 
the  construction  of  such  railway  at  the  southerly  extremity  of 
Greenwich  street,  near  Battery  place,  and  extend  the  same> 
northerly,  along  Greenwich  street,  for  the  distance  of  half  a 
mile  in  length ;  that  a  stationary  engine  should  be  placed  at 
about  the  centre  of  such  half  mile,  to  operate  two  lengths  of 
propelling  cable,  extending  about  one-fourth  of  a  mile  north- 
erly, and  one-fourth  of  a  mile  southerly,  with  a  loaded  car ; 
that  such  experimental  line  should  be  in  readiness  within  one- 
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year  from  the  passage  of  the  Act,  (legal  delays  excepted,)  and 
then  three  commissioners,  two  of  whom  should  be  appointed 
by  the  Governor  of  the  State,  and  one  by  the  Croton  Aque- 
duct Board  of  the  city  of  New  York,  should  proceed  to  in- 
spect the  railway,  and  its  structures,  and  operating  machineiy ; 
that,  if  the  said  commissioners  should  approve  of  the  structiires, 
plan,  and  operation  of  the  railway,  and  should  find  that  the 
same  could  be  operated  with  i^afety  and  despatch,  they  should 
certify  to  such  facts,  by  a  duplicate  certificate,  of  which  one 
copy  should  be  sent  to  the  Governor,  who,  upon  approving  it, 
should  cause  it  to  be  filed  in  the  office  of  the  Secretary  of 
State,  and  one  copy  should  be  transmitted  to  the  Mayor  of 
the  city  of  New  York;  that,  thereupon,  the  corporation 
should  be  authorized  to  extend  the  lines  of  said  railway, 
northerly,  along  both  sides  of  Greenwich  street,  to  Ninth 
avenue,  and  along  both  sides  of  Ninth  avenue,  or  streets  west 
of  Ninth  avenue,  to  the  Harlem  river ;  and  that,  in  case  the 
commissioners  should  not  approve  of  the  ^ilway,  and  its 
plan  of  construction  and  operation,  they  should  sign  a  certifi- 
cate of  the  facts,  with  an  order  for  the  removal  of  die  railway, 
and  it  should  be  removed.  The  Act  used  the  following  lan- 
guage :  "  The  use  of  such  railway,  in  the  streets  aforesaid,  is 
hereby  declared  a  public  use,  an4  consistent  with  the  uses  for 
which  the  Mayor,  Aldermen  and  Commonalty  hold  the  same.'^ 
The  last  section  of  the  Act  was  as  follows :  "  This  Act  shall 
take  effect  immediately."  On  the  3d  of  June,  1868,  an  Act 
was  passed  by  the  said  Legislature,  {Sees,  Zmos  of  1868,  c/uip, 
856,)  in  relation  to  the  corporation,  and  its  railway,  which 
provided,  that  the  time  for  constructing  the  experimental 
section  should  be  extended  six  months ;  that  the  corporation 
might  adopt  such  form  of  application  of  the  propelling  cable, 
or  such  other  motor,  as  the  commissioners  should  approve ; 
and  that  the  corporation  might,  in  a  certain  specified  manner, 
change  its  corporate  name  or  title.  The  last  section  of  this 
Act  was  as  follows:  "This  Act  shall  take  effect  immedi- 
ately." 
The  bill,  after  setting  forth  the  Acts  aforesaid,  averred  that 
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the  corporation  duly  changed  its  name  to  that  by  which  it 
was  sued;  that  it  commenced  the  constiliction  of  a  rail- 
way, with  the  intention  of  continuing  the  construction  of  the 
same  from  Battery  Place  and  the  southern  extremity  of 
Greenwich  street,  northerly,  through  Greenwich  street,  to  the 
Ninth  avenue,  and  thence,  northerly,  through  the  Ninth 
avenue,  to  the  Harlem  river,  and  was  then  engaged  in  so 
constructing  the  same,  and  had  constructed  about  half  a  mile 
in  length ;  that  such  construction  had  been  approved  in  wri- 
ting by  the  commissioners  appointed  under  the  Act  of  1867, 
and  their  certificate  of  approval  had  been  duly  filed ;  that  it  was 
the  intention  of  the  defendants  to  endeavor  to  avail  them- 
selves of  all  the  privileges  purporting  to  be  conferred  by  the 
Acts,  and,  for  that  purpose,  to  take  possession  of  so  much  of 
the  streets  and  avenues  through  which  it  was  proposed  to  run 
the  railway,  and  of  the  private  property  of  the  owners  of 
the  premiseas  fronting  upon  said  streets  and  avenues,  as 
might  be  necesyry  to  enable  the  defendants  to  construct  the 
railway ;  and  that  the  plaintiff  was  the  owner  of  two  lots  on 
Greenwich  street,  of  twenty-five  feet  in  width,  and  sit- 
uated in  front  of  th^  said  experimental  line.  The  biU  then 
contained  this  averment :  "  And  your  orator  further  avers, 
that  he  is  the  owner  of  the  said  lots  in  fee,  in  his  own  right, 
and  that,  as  he  is  informed  and  believes,  he  is  also  the  owner 
of  the  premises  in  front  of  the  said  lots,  to  the  middle  line  of 
the  said  street,  and  that  the  said  street  never  became  the 
property  of  the  city  of  New  York,  and  that  the  city  of 
New  York  has  only  an  easement  or  right  of  way  there- 
in ;  that,  upon  said  premises,  there  is  a  brick  building  erect- 
ed, four  stories  high ;  that  the  defendants  claim  the  right  to 
construct  their  railway  along  the  premises  of  the  plaintiff, 
in  the  manner  described  in  the  Acts ;  that,  if  the  said  railway 
is  so  constructed,  great  and  irreparable  injury  will  occur  to 
and  be  sustained  by  the  plaintiff,  for  which  he  cannot  have  an 
adequate  compensation  at  law ;  and  that  the  placing  of  an 
elevated  railway,  in  compliance  with  the  description  contained 
in  said  Acts,  in  front  of  said  premises,  will  embarrass  access  to 
the  front  portion  thereof,  will  darken  the  windows  thereof. 
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and  obstruct  the  view  therefrom,  will  impede  and  prevent 
the  free  circulation  of  air  therein,  and  will,  by  reason  of  the 
noise  of  the  proposed  cars,  seriously  injure  the  said  building, 
as  a  habitation;  that  the  Acts  referred  to,  and  the  rights* 
claimed  by  the  defendants  as  properly  to  be  exercised  there- 
under, are  in  violation  of  Article  5  of  the  Amendments  to  the 
Constitution  of  the  United  States,  which  provides,  that  private 
property  shall  not  be  taken  for  public  use,  without  just 
compensation,  and  of  section  Y  of  Article  1  of  the  Constitu- 
tion of  the  State  of  New  York,  which  provides,  that,  when 
private  property  shall  be  taken  for  any  public  use,  the  com- 
pensation to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by 
not  lesd  than  three  commissioners,  appointed  by  a  Court 
of  record,  as  shall  be  prescribed  by  law,  and  that  the  authority 
purporting  by  said  Acts  to  be  conferred  upon  the  com- 
missioners mentioned  therein  is  in  violation  of  section  1 
of  Article  3  of  said  last  named  Constitution,  which  provides 
that  the  legislative  power  of  the  State  shall  be  vested  in  a 
Senate  and  Assembly;  and  that  the  erection  of  the  railway 
in  the  manner  now  proposed,  will  be,  and  the  siEime,  so 
far  as  erected,  now  is,  a  nuisance."  The  bill  prayed  that  the 
defendants  might  be  decreed  to  have  no  legal  right  to  con- 
struct their  elevated  railway  in  the  manner  proposed,  along 
the  route  proposed,  and  that  they  might  be  enjoined,  as  above 
mentioned,  and  that  the  said  proposed  road,  and  the  same,  so 
far  as  then  constructed,  might  be  decreed  to  be  a  nuisance, 
and  that  the  defendants  might  be  decreed  to  remove  the  same. 

Ed/arni  W.  Stougktony  Clo/rence  A.  Sevoa/rd  and  George 
Stepensorij  for  the  plaintiff. 

William  M.  EoarU  and  Edward  C.  Dela/oan^  for  the  de- 
fendants. 

Blatchfobd,  J.  The  plaintiff  has  not  furnished  any  de- 
scription of  either  one  of  the  lots  referred  to  in  the  bill,  claimed 
to  be  owned  by  him,  but  the  defendants  show  that  the  plaint- 
iff has  a  deed  conveying  to  him  the  premises  known  as  No. 
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201  Greenwich  street,  being  at  the  northeast  comer  of  Ful- 
ton and  Greenwich  streets,  and  being  bounded,  in  the  deed, 
on  the  west  by  the  easterly  side  of  Greenwidi  street,  and  on 
the  south  by  the  northerly  line  of  Fulton  street.  The  plaint- 
iff shows  no  other  deed  to  himself  of  any  premises,  and  no 
deed  of  any  portion  of  the  soil  of  Greenwich  street,  and  the 
defendants  show  acts  of  ownership  heretofore  exercised  by 
the  corporation  of  the  city  of  New  York  over  the  soil  of 
Greenwich  street,  in  front  of  the  premises  covered  by  the 
said  deed.  On  this  state  of  facts,  it  must  be  held,  that  the 
plaintiff  has  failed  to  make  out  that  any  property  of  his  has 
been  taken  by  the  defendants.  They  have  not  entered  or 
trespassed  in  any  way  upon  the  premises  covered  by  the  deed 
to  the  plaintiff.  All  that  they  have  done  in  Greenwich 
street,  in  front  of  said  premises,  has  been  done  outside  of  the 
lines  of  said  premises.  Whatever  the  presumption  might  be 
as  to  the  ownership  of  the  fee  of  the  street,  if  the  plaintiff's 
premises  were  bounded  on  the  west  on  or  by  Greenwich 
street,  instead  of  being  bounded,  as  they  are,  by  the  deed,  on 
the  west,  by  the  easterly  side  of  Greenwich  street,  such  pre- 
sumption is  rebutted  by  the  language  of  the  deed ;  and,  even 
if  such  presumption,  in  case  of  a  boundary  on  or  by  the  street, 
would  be  that  the  fee  of  the  soil  of  the  street  was  owned  by  the 
plaintiff  to  the  centre  of  the  street,  that  presumption  would 
be  rebutted  by  the  acts  of  ownership  shown  to  have  been  ex- 
ercised by  the  corporation  of  the  city  over  such  soil. 

The  only  other  question  is,  the  one  of  a  nuisance.  If  the 
Legislature  has  authorized  the  construction  of  this  railway  in 
the  manner  in  which  it  is  being  constructed,  this  Court  can- 
not interfere,  by  injunction,  with  such  construction,  on  the 
ground  that  it  is  a  nuisance.  It  is  not  contended  that  the  ac- 
tual mode  of  construction  differs  from  the  authorized  mode 
of  construction,  if  any  construction  is  authorized  by  any  valid 
law.  The  question,  raised  by  the  bill,  as  to  taking  private 
property  for  public  use,  being  out  of  the  case,  the  only  other 
constitutional  question  raised  is,  whether  the  Acts  in  question 
are  void,  as  containing  a  delegation  of  legislative  authority  to 
the  commissioners  mentioned  therein.    It  is  claimed  that,  in- 
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asmnch  as,  by  the  Acts,  the  defendants  have  no  authority 
conferred  upon  them  to  continue  in  existence  the  experiment- 
al half  mile,  or  to  extend  the  road,  unless  the  commissioners 
shall  approve,  the  Acts  confer  upon  the  commissioners  legis- 
lative power.  On  this  point,  the  authority  of  the  case  of 
£a/rto  V.  JBimrodj  (4  Sdden,  483,)  decided  in  1853,  is  in- 
voked. In  that  case,  it  was  decided,  that  an  Act  of  the  Leg- 
islature in  regard  to  free  schools,  which  declared  that  the 
electors  of  the  State  should  determine  by  ballot,  at  an  annual 
election,  whether  such  Act  should  or  should  not  become  a 
law,  was  unconstitutional  and  void,  as  being  a  delegation  of 
legislative  power.  In  the  opinion  of  Ch.  J.  Euggles,  it  is 
stated,  that  the  Act  did  not,  on  its  face,  purport  to  be  a  law,  as 
it  came  from  the  hands  of  the  Legislature,  for  any  other  purpose 
than  to  submit  to  the  people  the  question  whether  its  provis- 
ions in  relation  to  free  schools  should  or  should  not  become  a 
law,  and  that,  by  one  section  of  the  Act,  it  was  provided  that 
the  Act  should  become  a  law  only  in  case  it  should  have  a 
majority  of  the  votes  of  the  people  in  its  favor.  The  differ- 
ence between  the  statute  in  that  case  and  the  Acts  now  under 
consideration  are  manifest.  In  each  of  the  latter,  there  is  an 
express  provision  that  it  shall  take  effect  immediately.  Its 
existence  and  validity,  as  a  legislative  enactment,  are  not  made 
dependent,  in  any  manner,  upon  any  fixture  event,  or  upon 
any  action  or  nonaction,  or  approval  or  disapproval,  by  the 
commissioners.  The  continuance  of  the  experimental  half 
mile  of  railway,  after  it  shall  be  constructed,  and  the  exten- 
sion of  the  road  further,  are,  indeed,  made  dependent  upon 
the  approval  of  the  commissioners.  But  the  enactment  of 
such  a  provision  is  no  delegation  of  legislative  power.  Hun- 
dreds of  statutes  are  passed  by  the  Legislature,  conferring  con- 
tingent rights  on  individuals  and  corporations,  dependent 
upon  the  doing  of  certain  acts,  or  the  making  of  certain  certifi- 
cates. In  all  general  laws  for  the  creation  of  corporations,  the 
individuals  who  associate  to  form  the  corporation  are  required 
to  file,  in  a  certain  place,  a  certificate,  in  a  certain  form,  and, 
unless  that  is  done,  there  can  be  no  corporation ;  and  yet,  it 
was  never  contended,  that  the  making  of  the  creation  of  the 
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corporation  to  depend  npon  the.  happening  of  Buch  a  future 
event,  although  lying  whoUy  in  the  will  of  individuals,  was 
a  delegation  of  legislative  power. 

In  Coming  v.  Oreene^  (23  Ba/tbour^s  8.  C.  H.j  83,)  decided 
in  1856,  a  statute  provided  that  the  corporation  of  the  city  of 
Albany  should  file  their  consent  thereto,  within  a  certain  time 
after  the  passing  of  the  same,  or  the  bill  should  be  void,  and  it 
was  urged,  that,  as  the  statute  was  passed  on  condition  that  it 
should  not  be  a  law  unless  the  corporation  consented,  it  was 
not  a  constitutional  exercise  of  legislative  power.,  But  it  was 
held,  that,  as  the  statute  emanated  from  the  legislative  will 
alone,  and  had  an  existence  from  that  single  source,  it  became  a 
mere  question  of  expediency  when  and  how  it  should  cease  to 
exist ;  that,  upon  that  question,  the  Legislature  might  properly 
exercise  its  judgment ;  and  that,  as  it  had  exercised  and  given 
expression  to  it  in  the  statute,  the  statute  was  not  for  that 
reason  invalid,  and  the  case  was  not  within  the  principle  of 
JBarto  V.  Simrod. 

In  Orcmt  v.  Coustery  (24  Ba/rbour*8  S.  C.  B.j  232,)  it  was 
held,  that  a  statute  authorizing  a  town  to  borrow  money,  pro- 
vided the  consent  of  a  certain  proportion  of  the  tax-payers  was 
first  obtained,  was  a  statute  in  which  the  Legislature  imposed 
a  condition  or  restraint  on  the  exercise  of  the  power  conferred, 
and  that  the  imposing  of  such  condition  was  as  much  the  un- 
aided emanatioli  of  the  will  of  the  Legislature  as  the  conferring 
of  the  power  itself.  The  Court  say :  "  An  Act  granting  power, 
to  be  exercised  upon  such  conditions  as  the  Legislature  impose, 
is  no  delegation  of  legislative  authority,  nor  is  it  invalid." 

In  Bank  of  Rome  v.  Village  of  Borne,  (18  JV.  Y.  B,  38,) 
decided  in  1858,  it  was  held  by  the  Court  of  Appeals  of  New 
York,  that  a  law  which,  by  its  terms,  was  to  take  efiect  imme- 
diately, but  which  conferred  upon  th  eauthorities  of  a  village 
certain  powers  which  were  not  to  be  exercised  until  the  Act  had 
been  approved  by  a  vote  of  the  inhabitants^  was  constitutional, 
and  was  not  a  delegation  of  legislative  power,  within  the  case 
of  Ba/rto  v.  Him/rod. 

Under  the  settled  law  of  the  State  of  New  York,  the  Acts 
in  question  are,  therefore,  not  repugnant  to  the  Constitution 
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of  the  State,  as  containing  a  delegation  of  legislative  power. 
The  Acts  being  valid,  what  is  jbeing  done  in  accordance  with 
their  provisions  connot  be  regarded  as  a  nuisance,  to  be  inter- 
fered with  by  injunction. 

It  does  not  appear  that  any  damage  which  the  plaintiff  is 
likely  to  sustain  from  the  construction  of  this  road  will  be 
different,  in  kind  or  degree,  from  that  which  wiU  be  sustained  . 
by  every  other  lot-owner  on  the  streets  through  which  the 
railway  will  pass.^  Under  such  circumstances,  the  case  of  Os- 
home  V.  ITie  Brooklyn  City  H.  H.  Co.j  decided  by  Mr.  Jus- 
tice Nelson,  and  Judge  Benedict,  in  the  Circuit  Court  of 
United  States  for  the  Eastern  District  of  New  York,  in  De- 
cember, 1866,  (5  Blatchf.  0.  0.  R,y  366,)  is  an  authority,  bind- 
ing on  this  Court,  for  the  principle,  that,  as  the  plaintiff  is 
not  shown  to  be  the  owner  in  fee  of  any  land  in  Greenwich 
Btreet  over  which  the  railway  wiU  pass,  he  could  not  main- 
tain  this  suit,  in  the  absence  of  proof  of  special  damage,  even 
if  it  appeared  that  the  defendants  had  no  right  to  construct 
the  railway  in  Greenwich  street,  and  were  erecting,  or  about 
to  erect,  a  public  nuisance.  The  Court  say,  in  that  case : 
"  They  do  not  propose  to  enter  upon  any  land  of  the  plaintiff's, 
and  the  damage  occasioned  by  the  road  to  the  plaintiff  will 
not  be  different,  in  kind  or  degree,  from  that  sustained  by' 
every  other  lot-owner  upon  the  avenue.  It  is  dadiage  result- 
ing from  the  depreciation  of  the  value  of  lots  abutting  on  the 
street,  by  reason  of  a  railroad  running  through  it,  in  front  of, 
but  not  over,  the  plaintiff's  land.  Now,  it  is  well  settled,  that 
damage  sustained  alike  by  all  the  individuals  of  a  large  class, 
furnishes  no  foundation  for  an  action  on  the  part  of  a  single 
individual  of  the  class.  {Lcmdng  v.  Smithy  8  Cowen^  146 ; 
Da/oia  v.  T?ie  MwyoVy  14  N.  Y.  Rep,^  506.)  It  was  incum- 
bent, therefore,  on  the  plaintiff,  to  show  some  special  damage 
sustained,  or  likely  to  be  sustained,  by  him,  differing  in  kind 
from  that  sustained  by  the  neighborhood,  to  entitle  him  to 
ask  the  interference  of  the  Cpurt  in  his  behalf.  No  such  dam- 
age is  pretended  to  exist,  and  its  absence  is  fatal  to  the  plain- 
tiff, on  this  motion." 

The  application  for  an  injunction  is  denied. 
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Jam£6  W.  Sykeb 
The  Manhattan  Elevator  and  Grain   Drying  Company 

AND  OTHERS.      In   EqTJITY. 

Where,  on  a  motion  for  a  proyisional  injunction  to  restrain  the  infringement  of 
letters  patent  for  a  floating  gndn  dryer  and  elevator,  the  patent  was  not  at- 
tacked for  want  of  novelty,  and  the  infringement  was  clear,  but  the  patent  had 
never  been  tried  or  established,  at  law  or  in  equity,  and  no  evidence  was  fur* 
nished  as  to  its  use,  or  as  to  the  extent  of  such  use,  or  as  to  acquiescence  in 
the  patent  by  the  public,  and  the  defendant  showed  that  he  had  used  his  ap- 
paratus for  about  three  years,  and  that  no  claim  had  been  made  against  it 
under  the  patent  until  about  six  weeks  previously,  and  the  amount  invested 
in  the  defendants  apparatus  and  business  was  large,  and  the  budness  seemed 
to  be  precarious,  and  nothing  appeared  as  to  the  defendant's  responsibility,  an 
injunction  was  withheld  until  the  plaintiff  should  establish  satisfactorily  the 
point  of  acquiescence  by  the  public,  and  show  how  the  defendant's  apparatus 
had  been  allowed  to  be  used  without  interference,  and  leave  was  given  to  the 
plaintiff  to  renew  his  motion,  on  further  papers,  but  the  defendant  was  required 
to  render  sworn  periodical  accounts  of  the  grain  which  should  in  future  be 
treated  by  his  apparatus,  and  to  give  satisfactory  security,  by  bond,  with  sure- 
ties, to  pay  what  might  be  recovered  in  the  suit. 

(Before  Blatghford,  J.,  Southern  District  of  New  York,  June  80th,  J869.) 

This  was  a  motion  for  a  provisional  injunction  to  restrain 
the  infringement  of  letters  patent. 

Charles  B,  Stoughton^  for  the  plaintiff. 

Charles  F,  Blahe^  for  the  defendants. 

Blatchford,  J.  The  papers  in  this  case,  on  both  sides, 
are  exceedingly  meagre  and  incomplete.  The  plaintiff's 
patent  was  granted  April  15th,  1862.  It  has  never  been  tried 
or  established,  at  law  or  in  equity,  and  no  evidence  is  fur- 
nished as  to  its  use,  or  as  to  the  extent  of  such  use,  or  as  to 
-acquiescence  by  the  public  in  the  patent,  or  in  the  exclusive 
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right    of  the    plaintiff  under    it,   except    the    usual  aver- 
ment found  in  the  bill,  that  the  invention  has  been   intro* 
duced  into  public  use,  and  that  the  public 'generally  have 
acquiesced  in  the  plaintiff's  exclusive  right  to  the  same.   The 
novelty  of  the  patent  is  not  attacked,  nor  is  the  infringement 
denied.    All  that  is  said  in  defence,  on  the  point  of  infringe- 
ment, is,  that  the  grain  dryer  which  forms  one  element  of  the 
plaintiff's  combination,  is  not  used  in  the  defendants'  com- 
bination, but  that  they  use  a  grain  dryer  secured  by  another 
patent.    But  they  do  not  set  forth  what  is  the  construction 
or  arrangement  of  the  grain  dryer  which  they  use,  or  in  what 
particulars  it  is  not  the  plaintiff's  dryer,  so  that  the  Court 
can  exercise  a  judgment  on  the  question.    In  this  respect, 
too,  the  plaintiff's  affidavit  is  defective,  for  it  merely  states 
that  the  defendants'  grain  elevator  and  dryer  is,  in  its  con- 
struction and  mode  of  operation,  substantially  like,  and  upon 
the  same  principles  as,  the  plaintiff's  elevator  and  dryer,  in 
respect  to  the  improvement  secured  to  him  in  the  patent,  and 
is  constructed  and  operated  in  all  respects  upon  the  principle 
of  the  plaintiff's  patent,  and  is  an  infringement  thereof.   The 
plaintiff,  however,  verifies,  by  oath,  a  single  model,  which,  he 
states,  correctly  represents  the  improvements  and  combina- 
tion used  by  the  defendants,  and  patented  to  the  plaintiff. 
But  nothing  of  all  this  is  denied  by  the  defendants,  except  to 
say  that  the  dryer  they  use  in  their  apparatus  is  not  the  dryer 
described  in  the  patent.    But  the  patent  is  not  limited  to  aiiy 
particular  dryer.    It  claims  the  combining  with  an  elevating^ 
apparatus,  arranged  upon. a  scow  or  other  floating  vessel,  any^ 
interposed  drying  apparatus,  the  whole  forming  a  floating 
grain  dryer  and  elevator,  capable  of  transferring  grain  from, 
one  vessel  to  another,  or  from  a  vessel  to  a  storehouse,  or  vicer 
versa^  and  of  drying  the  grain  while  in  the  process  of  being- 
transferred,  and  the  whole  apparatus  capable  of  being  easily 
floated  from   one  locality  to  another,  as  may  be  requii^d 
for  the  purpose  of  elevating  and  drying  the  grain.     The 
specification  states,  that  the  patentee  prefers  to  use  Wheeler's 
dryer,  patented  October  23d,  1860,  but  that  he  can  use,  in  its 
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place,  any  dryer  which  wiU  effectually  drive  the  moisture  from 
the  grain  to  be  dried  and  elevated.  The  infringement  is, 
therefore,  sufficiently  established. 

But,  in  addition  to  the  want  of  satisfactory  affirmative 
evidence,  on  the  part  of  the  plaintiff,  as  to  the  extent  and 
character  of  the  acquiescence  by  the  public  in  his  exclusive 
right,  the  defendants  show  that  the  apparatus  now  in  use  by 
them  has  been  in  use  for  about  three  years  past,  and  that  no 
claim  was  made  against  it,  under  the  patent,  until  about  six 
weeks  ago.  It  is  not  shown  that  the  plaintiff,  who  resides  at 
Chicago,  Illinois,  knew  of  the  existence  or  use  of  the  defend- 
ants' machine,  which  has  been  used  at  New  York.  It  is 
shown  that  the  capital  invested  in  the  defendants'  apparatus, 
and  in  the  business  of  using  the  same,  is  about  seventy-five 
thousand  dollars.  It  does  not  appear  that  the  defendants  are 
pecuniarily  responsible,  nor  is  it  shown  that  they  are  irre- 
sponsible. On  the  whole,  an  injunction  must  be  withheld, 
until  the  plaintiff  establishes  satisfactorily  the  point  of  ac- 
quiescence by  the  public,  and  shows  how  it  is  that  he  has 
allowed  the  defendants'  machine  to  be  used  for  three  years 
without  interference ;  and  he  is  at  liberty  to  renew  his  motion, 
on  further  papers.  But,  as  the  patent  is  not  attacked  for 
want  of  novelty,  land  a^  the  infringement  of  it  seems,  clear, 
the  defendants  must  render  sworn  periodical  accounts  of  the 
grain  which  shall  be  treated  by  their  apparatus  in  future,  and 
must  give  satisfactory  security,  by  bond,  with  sureties,  to  pay 
what  may  be  recovered  in  the  suit.  It  appears  that  the  cor- 
poration which  preceded  the  present  corporation  in  the  busi- 
ness, and  from  which  the  present  corporation  purchased  the 
apparatus,  became  embarrassed,  which  would  seem  to  indicate 
a  precarious  business.  The  details  of  the  order  will  be  settled 
on  noticQ,  if  not  agreed  upon. 


JUNE.  1869.  499 

Gumey  v,  Hoge. 


Samuel  Guenet  akd  othess 

vs. 
William  Hoge. 

Where,  in  an  action  of  debt  on  a  bond,  in  the  penalty  of  £20,000  sterling, 
British  money,  conditioned  for  the  payment  of  £10,000  sterling,  yrith 
interest,  the  declaration  claimed  that  the  defendant  should  render  to  the  plunt- 
iff  the  £20,000,  and  averred  that  that  sum  was  eqoiyalent  to  the  sam  of 
$140,000,  United  States'  money,  and  the  defendant  pleaded :  (1.)  That  neither 
the  £20,000  sterling,  nor  the  £10,000  sterling,  with  interest,  was  equivalent  to 
$140,000,  United  States'  money,  and  that  the  defendant  was  not  indebted  to 
the  plaintiff  in  the  last-named  sum ;  and,  (2.)  That  the  defendant  did  not  owe, 
on  an  open  or  running  account,  for  the  payment  of  which  the  bond  was  given 
as  collateral  security,  as  much  as  $140,000 :  Held,  on  demurrer,  that  both  of 
the  pleas  were  bad. 

Held,  also,  tllat  the  plaintiff  was  entitled  to  judgment  on  the  demurrer,  and  was, 
under  the  26th  sectdon  of  the  Act  of  September  24th,  1789,  {lU.  S.  Stat,  at 
Large,  87,)  entitled  to  recover  from  the  defendant  so  much  of  the  sum  named  in 
the  condition  of  the  bond,  as  was,  according  to  equity,  due  to  the  plaintiff,  and 
that,  on  the  request  of  either  party,  such  sum  must  be  fissessed  by  a  jury ; 
otherwise,  it  might  be  assessed  by  the  Court. 

{Before  Blatobford,  J.,  Southern  District  of  New  York,  June  80th,  1869.) 

This  was  an  action  of  debt,  brought  on  a  bond,  under  seal, 
executed  by  the  defendant,  on  the  28th  of  January,  1859,  to  the 
plaintiffs,  in  the  penalty  of  £20,000  sterling,  lawful  money  of 
the  kingdom  of  Great  Britian,  conditioned  for  the  payment  to 
the  plaintiffs,  by  the  defendant,  of  the  sum  of  £10,000  sterling, 
with  interest,  at  the  rate  of  five  per  cent,  per  annum,  from  the 
21st  of  December,  1858,  as  follows  :  £2,500  sterling,  and  in- 
terest, on  the  1st  of  May,  1860  ;  £2,500  sterling,  and  interest, 
on  the  Ist  of  August,  1860  ;  £2,500  sterling,  and  interest,  on 
the  1st  of  October,  186.0 ;  and  £2,500  sterling,  and  interest, 
on  the  1st  of  December,  1860.  The  declaration  claimed  that  the 
defendant  should  render  to  the  plaintiffs  the  sum  of  £20,000 
sterling,  lawful  money  of  the  kingdom  of  Great  Britain,  and 
averred  that  the  said  sum  was  equivalent  and  equal  to  the 
sum  of  $140,000,  lawful  money  of  the  United  States  of 
America.    It  then  averred  the  execution  of   the  bond,  and 


500  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Gurney  «.  Hpge. 

that  the  penalty  thereof,  £20,000  Bterling,  was  equal  and 
equivalent  to  the  sum  of  $140,000  before  demanded,  and  set 
forth,  as  a  breach  of  the  bond,  the  nonpayment  of  the  said 
sum  of  $140,000,  lawful  money  of  the  United  States,  and  laid 
the  plaintiflPs  damages  at  $100,000. 

The  defendant  pleaded  two  special  pleas.  The  first  plea 
claimed  oyer  of  the  bond  and  of  its  condition,  and  set  them 
forth.  It  then  averred,  that  the  defendant  did  not  owe,  and 
ought  not  to  be  charged  with,  the  sum  of  $140,000,  lawful 
money  of  the  United  States,  because  the  said  sum  of  £20,000 
sterling,  of  the  money  of  the  kingdom  of  Great  Britain,  wa& 
not  equivalent  or  equal  to  the  said  sum  of  $140,000,  lawful 
money  of  the  United  States,  nor  was  the  said  sum  of  £10,000 
sterling,  with  interest  thereon,  mentioned  in  the  condition  of 
said  bond,  equal  or  equivalent  to  the  said  sum  of  $140,000^ 
lawful  money  of  the  United  States,  nor  was  he  indebted  to  the 
plaintiffs  in  the  said  sum  of  $140,000,  lawAil  money  of  the 
United  States.  The  second  plea  averred,  that  the  defendant 
ought  not  to  be  charged  with  the  said  alleged  debt,  because 
he  said  that  the  bond  was  given  as  collateral  security  for  the 
payment  of  an  open  or  running  account  for  moneys  which 
might  be  due  and  owing  from  the  defendant  to  the  plaintiffs, 
and  that  the  said  open  or  running  account,  with  interest,  did 
not  amount  to  the  said  sum  of  $140,000,  lawful  money  of  the 
United  States. 

To  these  pleas  the  plaintiffs  demurred,  assigning,  as  causes 
of  demurrer,  that,  although  the  plaintiffs,  in  their  declaration^ 
had  demanded  from  the  defendant  a  sum  certain,  due  by  vir- 
tue of  a  bond  under  seal,  yet  the  defendant  had  not,  in  and 
by  his  pleas,  denied  the  bond  to  be  his  deed,  nor  in  any  man> 
ner  shown  himself  to  be  discharged  therefrom ;  and  that  the 
defendant  should  have  pleaded  that  the  bond  was  not  his  deed^ 
and  that  he  did  not  owe  the  debt  demanded. 

EdAJoin  W.  Stov^JUon  and  Clarence  A.  Seward^  for  the 
plaintiffs. 

WilUam  M.  JSvarts  and  Ashbd  Greeny  for  the  defendant. 
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Blatohtobd,  J.  The  pleas  are  clearly  bad.  The  first 
plea  merely  alleges  that  neither  the  sum  named  in  the  penal- 
ty of  the  bond,  nor  the  smn  named  in  the  condition  thereof, 
with  interest,  is  equal  or  equivalent  to  the  sum  of  $140,000, 
lawful  money  of  the  United  States,  ind  that  the  defendant  is 
not  indebted  to  the  plaintiffs  in  the  last-named  sum.  It  was 
necessary  for  the  plaintiffs,  in  order  to  make  their  pleading  a 
correct  one,  to  aver  a  sum.  in  lawful  money  of  the  United 
States,  to  which  the  amount  of  the  penalty  expressed  in  the 
bond  in  foreign  money  was  equal.  But  the  first  plea  trav- 
erses no  issuable  fact  which  goes  to  the  merits  of  the  action. 
It  does  not  deny  the  execution  of  the  bond,  or  set  up  payment, 
or  deny  that  the  defendant  owes  the  sum,  in  lawful  money  of 
the  United  States,  to  which  the  amount  named  in  the  condi- 
tion of  the  bond  is  equivalent.  It  merely  denies  that  the  de- 
fendant owes,  on  the  bond,  as  much  as  $140,000.  The  plea 
professes  to  set  up  a  defence  to  the  bond,  but  sets  up  none. 
The  second  plea  merely  avers,  that  the  defendant  does  not 
owe,  on  the  open  or  running  account,  for  the  payment  of  which 
the  bond  was  given  as  collateral  security,  as  much  as  $140,000. 
There  must  be  judgment  for  the  plaintiffs  on  the  demurrer. 
The  26th  section  of  the  Act  of  September  24th,  1789,  (1 U.  S. 
Stat,  at  Zarffey  87,)  provides,  "  that,  in  all  causes  brought  be- 
fore either  of  the  Courts  of  the  United  States,  to  recover  the 
forfeiture  annexed  to  any  articles  of  agreement,  covenant, 
bond,  or  other  specialty,  where  the  forfeiture,  breach  or  non- 
performance shall  appear  by  the  default  or  confession  of  the 
defendant,  or  upon  demurrer,  the  Court  before  which  the 
action  is,  shall  render  judgment  therein  for  the  plaintiff,  to 
recover  so  much  as  is  due  according  to  equity.  And,  when, 
the  sum  for  which  judgment  is  rendered  is  uncertain,  the  same 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury." 
In  the  present  case,  it  is  established,  on  this  demurrer,  and 
also  by  the  confession  of  the  defendant  in  his  pleas^  that  the 
plaintiffs  are  entitled  to  recover  from  the  defendant  so  much 
of  the  sum  named  in  the  condition  of  the  bond  as  is,  according 
to  equity,  due  to  the  plaintiffs.   The  sum  for  which  judgment 
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ought  to  be  rendered  ie  iincertaiii,  because  the  sums  named 
in  the  condition  of  the  bond  are  expressed  in  foreign  money, 
and  judgment  can  be  rendered  only  for  so  much  money  of 
the  United  States,  and  evidence  is  necessary  to  arrive  at  the 
proper  amount  in  the  Ifi^ker  money.  Therefore,  if  either  of  the 
parties  request,  the  sum  due,  according  to  equity,  on  thebond^ 
that  is,  the  sum  for  which  judgment  should  be  rendered,  will 
be  assessed  by  a  jury.  The  rights  of  the  defendant  will  be 
fully  protected  by  such  a  proceeding,  for  he  will  have  an 
opportunity,  on  such  assessment,  or  on  the  ascertaining  by 
the  Court,  on  evidence,  of  the  amount  for  which  judgment 
should  be  rendered,  if  no  jury  be  requested,  to  raise  all  the 
questions  he  desires  to  raise  as  to  the  value  of  the  pound 
sterling  of  Great  Britain,  name<J  in  the  bond,  in  the  money 
of  the  United  States,  and  as  to  the  true  amount  in  such 
latter  money  for  which  judgment  should  be  rendered,  and 
as  to  whether  the  judgment  should  be  rendered  in  one  or 
another  species  of  lawftd  money  of  the  United  States.  So, 
also,  the  defendant  will  have  an  opportunity  on  such  pro- 
ceedings, to  show  how  much  is  due  on  the  account  to  secure 
which  the  bond  was  given.  The  course  of  practice,  under  the 
statute  above  dted,  in  a  case  like  the  present,  is  defined  very 
clearly  by  Mr.  Justice  Washington,  in  the  case  of  United 
States  V.  White,  (4  Wash.  C.  C,  B.,  414,  416.)  He  says :  "  In 
cases,  therefore,  where  the  sum  is  uncertain,  and  a  jury  is  re- 
quested by  either  party,  the  Court  may  either  direct  a  writ  of 
inquiry,  or  may  swear  a  jury  immediately,  to  ascertain  the 
sxmi  justly  due  to  the  plaintiff.  If  the  sum  for  which  judg- 
.  ment  should  be  rendered  be  not  uncertain,  the  Court,  I 
*  conceive,  is  to  ascertain  it ;  if  uncertain,  and  a  jury  be  not  re- 
quested, still  the  Court  may,  in  its  discretion,  ascertain  it,  or 
submit  the  matter  to  a  jury.  But,  under  no  circumstances,, 
can  a  final  judgment  be  entered  for  the  forfeiture,  or  penalty 
of  the  bond,  in  the  cases  mentioned  in  this  section." 

An  interlocutory  order  will  be  entered,  giving  judgment 
for  the  plaintiffs  on  the  demurrer  to  the  pleas,  and  reciting, 
that  it  appears,  upon  such  demurrer,  that  there  has  been  a. 
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forfeiture  by  the  defendant,  under  the  writmg  obligatory 
named  in  the  declaration,  and  a  breach  and  nonperformance 
thereof,  and  of  the  condition  thereof,  by  the  defendant,  and 
ordering  that  the  plaintiffs  are  entitled  to  judgment  herein, 
to  recover  from  the  defendant  so  much  as  shall  be  found  to 
be  due  to  them,  according  to  equity,  on  said  writing  obligatory, 
according  to  the  statute  in  such  case  made  and  provided. 
The  appropriate  ftirther  proceedings  will  then  take  place 
before  the  Court  or  a  jury,  as  the  cafie  may  be,  according  to 
the  statute. 


The  XJNrrED  States  -y^.  John  D.  MoHeney. 


A  challenge  to  a  juror,  for  principal  canae,  is  properly  oyermled,  where  it  ap- 
pears that  the  juror,  although  he  has  read  about  one-half  of  a  column  in  a 
newspaper  concerning  the  case,  has  never  formed  any  fixed  opinion,  or  made 
up  his  mind,  respecting  the  guilt  of  the  prisoner. 

The  decision  upon  a  challenge  for  favor  is  not  reviewable. 

Where,  on  the  trid  of  an  indictment,  evidence  to  show  that  a  witness  for  the 
prisoner  has  made  statements  inconsistent  with  his  testimony,  is  admitted 
without  the  attention  of  the  witness  having  first  been  called  to  such  state- 
ments, the  error  is  cured,  if  the  witness,  on  being  afterward  caUed  by  the 
prisoner,  denies  such  statements. 

On  the  trial  of  an  indictment  against  a  person  who  was  an  officer  of  the  Internal 
Revenue,  for  perjury  in  swearing,  on  a  criminal  complaint  made  by  him  against 
another  officer  of  the  Internal  Revenue,  for  taking  a  bribe,  that  he  saw  the  bribe 
taken,  it  is  not  error  to  charge  the  jury  that  they  may  consider  the  circum- 
stance, that  it  was  not  until  some  months  after  the  time  at  which  the  prisoner 
sidd  he  saw  the  bribe  given,  that  he  made  such  criminal  complaint. 

Where,  in  an  indictment  for  perjury,  containing  two  counts,  the  first  count 
charges  the  prisoner  with  having  sworn  to  a  false  story,  In  an  affidavit  pre- 
sented to  a  committing  magistrkte,  as  a  criminal  complaint,  and  the  second 
count  charges  him  with  having  sworn  to  the  same  false  story,  and  also  to  other 
false  matters,  on  an  examination  held  by  the  magistrate  on  the  complaint,  and, 
on  the  trial,  the  jury  are  instructed  that  a  verdict  against  the  prisoner  on  the 
second  count  will  not  be  inconsistent  with  a  finding  in  his  favor  on  the  first 
count,  it  is  not  error  to  say  to  the  jury,  that,  if  they  find  against  the  prisoner 
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on  the  first  oount,  a  yerdict  will  almoet  certainly  follow  on  the  second  comity 
there  being  no  contradictory  evidence,  and  no  failure  of  full  proof  as  to 
the  taking  of  the  oath  by  the  prisoner,  on  the  examination  before  the  magis- 
trate. 

Where,  in  a  indictment  for  perjury,  the  averments  as  to  the  materiality  of  what 
it  alleges  to  have  been  falsely  sworn  to,  are  defective,  the  indictment  is,  never- 
theless, good,  if  such  materiality  sufficiently  appears  upon  its  face. 

What  are  proper  averments  of  materialijby,  in  an  indictment  for  perjury,  con- 

'    sidered. 

(Before  BsmDicr,  J.,  Southern 'District  of  New  York,  June,  1869.) 

This  was  an  indictment  for  perjury,  tried  before  Benedict, 
J.  After  conviction,  the  prisoner  moved  in  arrest  of  judg- 
ment, and  for  a  new  trial. 

JoBeph  Bellj  {Assistant  District  Aitormey^  for  the  United 
States. 

EdAJoard  D.  McCarthy^  for  the  prisoner. 

Benedict,  J.  The  several  propositions  which  have  been 
pressed  upon  my  attention,  with  such  commendable  earnest- 
ness, in  support  of  these  motions,  have  received  my  careM 
attention. 

The  first  error  supposed  to  have  been  committed,  consisted 
in  overruling  the  challenge  of  the  prisoner  to  the  juryman 
Brown.  Upon  this  point,  it  seems  sufficient  to  say,  that  the 
testimony  of  the  juror  showed,  beyond  question,  that,  al- 
though he  had  read  about  one-half  of  a  column  in  a  news- 
paper concerning  the  case,  he  had  never  formed  any  fixed 
opinion,  or  made  up  his  mind,  respecting  the  guilt  of  the 
prisoner.  The  authorities  relied  on  by  the  defence  are,  there- 
fore, not  applicable  to  the  present  case.  The  most  that  could 
be  said,  upon  the  evidence,  is,  that  a  challenge  for  favor  should 
have  been  allowed.  But  the  decision  upon  a  challenge  for 
favor  is  not  reviewable,  {The  People  v.  Mather^  4  Wend.y 
229 ;)  and,  if  it  were,  I  should  feel  bound  to  say,  that  the 
candid  and  cautious  manner  of  the  juryman,  together  with 
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his  evident  faimesfi,  and  freedom  from  bias,  entirely  satisfied 
me  that  the  prisoner  conld  receive  no  injustice  at  his 
hands. 

The  next  point  urged  is,  that  an  error  was  committed  in 
permitting  evidence  to  be  given  that  the  witness  Ferguson 
had,  on  a  certain  occasion,  made  statements  inconsistent  with 
his  evidence,  without  first  calling  the  attention  of  the  witness 
to  the  statement  intended  to  be  proved.  The  notes  of  the 
trial  do  not  show  such  an  error ;  and,  if  it  was  committed,  it 
was  cured  when  the  defence  afterwards  called  the  witness 
Ferguson,  and  he  denied  entirely  the  statements  attempted  to 
be  proved  against  him. 

The  next  point  taken  arises  upon  the  charge  to  the  jury. 
It  is  insisted  that  it  was  error  to  charge  the  jury  that  they 
might  consider  the  circumstance,  that  it  was  not  until  some 
months  after  the  time  at  which  the  prisoner  said  he  saw  a 
bribe  given  to  Harland,  that  he  made  his  criminal  complaint 
against  Harland  for  the  taking  of  the  bribe.  This  objection 
is  untenable.  In  the  absence  of  any  circumstances  to  indicate 
the  existence  of  any  reason  for  the  failure  of  a  revenue  officer 
to  make  instant  complaint  of  such  an  extraordinary  transac- 
tion as  the  prisoner  says  he  saw,  so  long  a  delay  would  be  a 
circumstance  to  be  considered,  with  the  other  facts  proved,  as 
affording  ground  for  a  reasonable  .inference  that  the  complaint 
was  an  invention,  arising  out  of  malicious  motives,  and  not 
based  upon  fSacts.  Evidence  of  this  nature  has  often  been  ad- 
mitted in  criminal  case?. 

The  nr^  point  taken  arises,  also,  out  of  the  charge  to  the 
jury.  It  \  <5laimed  that  it  was  error  to  say  to  the  jury,  that, 
if  they  found  against  the  prisoner  on  the  first  count,  a  verdict 
would  almost  certainly  follow  on  the  second  count.  The  first 
count  charged  the  prisoner  with  having  sworn  to  a  certain 
fSftlse  story,  in  an  affidavit  presented  to  Commissioner  Gut- 
man.  The  second  count  charged  him  with  having  again 
sworn  to  the  same  story,  when  called  as  a  witness  upon  the 
examination  held  by  Mr.  Gutman  on  the  complaint.  There 
was  no  dispute  as  to  the  fact  that  he  was  sworn  before  Mr. 
Gutman  on  such  examination,  and  that  he  then  testified  to 
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the  same  story  which  he  had  before  sworn  to  in  his  affidavit. 
Therefore,  a  finding  that  the  story  in  the  affidavit  was  willfhl- 
Ij  false,  was  decisive  of  the  falsity  of  the  story  told  on  the 
examination.  I  am  nnable,  therefore,  to  see  how  it  was  error 
to  say  this  to  the  jury.  The  jnry  were  carefully  instructed 
that  a  verdict  against  the  prisoner  on  the  second  count  would 
not  be  inconsistent  with  a  finding  in  his  favor  on  the  first 
count,  because  the  second  count  contained  other  matters 
charged  to  have  been  falsely  sworn  to  on  the  same  examina- 
tion, which  were  not  included  in  the  first  count.  But,  as 
proof  of  any  one  of  the  assignments  in  the  second  count 
would  sustain  that  6ount,  (2  Russell  on  CrimeSj  668,)  a  ver- 
dict against  the  prisoner  on  the  first  count  left  no  room  for 
doubt  as  to  the  verdict  on  the  second  count.  Had  there 
been  any  contradictory  evidence,  or  any  failure  of  full  proof 
of  the  taking  of  the  oath,  on  the  examination  as  to  the  fiu^ 
before  Mr.  Gutman,  the  remark  to  the  jury  would  not  have 
been  made. 

I  have  now  disposed  of  all  the  points  which  have  been  ar- 
gued in  behalf  of  the  prisoner  upon  these  motions,  except 
one,  and  that  arises  on  the  indictment  itself.  The  indict- 
ment, it  is  insisted,  is  bad,  because  of  defective  averments  of 
materiality. 

The  averment  of  materiality  in  the  first  count  is,  "  that, 
at  the  time  the  said  McHenry  so  deposed,  swore  and  made 
affidavit,  as  aforesaid,  it  became  and  was  a  material  question," 
etc.,  etc.  In  the  second  count,  the  averment  is,  that  "  it 
then  and  there  became  and  was  a  material  question.''  These 
averments  are  said  to  be  insufficient,  because  they  do  not 
state  that  the  evidence  given  by  the  prisoner  was  material 
uppn  the  proceeding  alleged^ to  have  been  pending  before  the 
commissioner.  Other  proceedings,  it  is  said,  may  have  been 
at  the  same  time  pending  before  the  commissioner,  to  which 
these  averments  would  equally  apply.  But,  if  it  be  conceded 
that  these  averments  are  thus  defective,  still  the  indictment 
must,  I  think,  be  sustained,  upon  the  ground  that  the  mate- 
riality sufficiently  appears  upon  its  face.  An  examination  of 
the  averments  will  make  this  appear. 
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The  first  count  avers  a  complaint  made  by  John  M.  Binck- 
ley,  before  Commissioner  Gutman,  that  BoUins,  Harland, 
Smith,  Murray,  Haggerty,  and  divers  other  persons  had  con- 
spired together  to  defraud  the  United  States,  and  had  com- 
mitted acts  in  furtherance  of  that  conspiracy.  It  then  avers, 
that  the  prisoner  was  produced  by  Binckley  to  support  said 
complaint,  and  then  swore  to  a  certain  written  afiSdavit,  the 
substance  and  effect  of  which  are  set  out  in  detail.  Here,  then, 
is  stated  a  proceeding  before  a  committing  magistrate  of  the 
United  States,  which  made  it  incumbent  on  him  to  inquire  as 
to  the  existence  of  the  conspiracy  complained  of.  The  offence 
was  charged  by  Binckley  in  the  words  of  the  statute,  and  the 
jurisdidtion  of  the  officer  to  institute  such  inquiry  has  not 
been  called  in  question'  here.  Among  the  parties  embraced 
in  this  accusation  were  Thomas  Harland  and  S.  K.  Pike,  for, 
the  affidavit  of  the  prisoner  identifies  Pike  as  one  of  the  per- 
sons referred  to  by  the  words  "  divers  others,"  used  by  Binck- 
ley. The  question,  therefore,  which  the  commissioner  was 
to  consider  was,  whether  Harland,  the  Deputy  Commissioner 
of  Internal  Eevenue,  and  S.  K.  Pike,  a  rectifier,  had  been 
engaged  in  a  conspiracy  to  defraud  the  United  States.  Now, 
the  facts  spread  out  in  the  indictment,  as  sworn  to  by  the 
prisoner,  tended  directly  to  prove  to  the  commissioner  that  the 
prisoner  had  seen  Pike  give  Harland  a  bribe ;  for,  these  cir- 
cumstances are  of  such  a  character  as  to  show  affirmatively  a 
secret  and  collusive  delivery  by  Pike,  of  his  own  check,  for  a 
large  sum  of  money,  to  the  Deputy  Commissioner  of  Inter- 
nal Eevenue.  Unexplained,  these  circumstances,  as  detailed 
in  the  indictment,  would,  of  themselves,  go  far  towards  prov- 
ing the  existence  of  an  unlawfrd  combination  between  Pike 
and  Harland.  Manifestly,  they  were  material  facts  teAding 
to  show  the  commission  of  an  offence  by  the  parties  charged.  It 
is  not  necessary  that  the  facts  sworn  to  should  constitute  fiill 
proof  of  the  matter  at  issue.  They  are  material  if  it  can  be 
seen  that  they  would  necessarily  tend  to  prove  it,  which  is 
this  case.  (2  Sicssell  on  Crimes^  643.)  The  first  count  of 
the  indictment  must,  therefore,  be  held  to  be  within  the  set- 
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tied  rule,  that  an  indictment  for  perjury  is  good  without  any 
averment  of  materiality,  when  it  appears  upon  its  face  that 
the  fact  alleged  to  have  been  falsely  sworn  to,  was  a  material 
one.    (2  JRuasdl  on  Crimes^  689.) 

One  count  of  the  indictment  having  been  thus  found  to 
be  good,  it  is  imnecessary  to  consider  the  remaining  counts. 
But,  although  I  base  my  decision  of  this  branch  of  the  mo- 
tion upon  the  ground  that  materiality  appears  upon  the  face  of 
the  indictment,  I  do  not  feel  justified  in  dismissing  the  case, 
without  remarking,  in  regard  to  the  averments  of  materiality, 
that  I  incline  strongly  to  the  opinion,  that  they  should  be 
deemed  sufficient.  There  seems  to  me  to  be  much  force  •in 
the  argument,  that  the  facts  set  out  in  this  indictment  leave 
no  room  for  any  fair  supposition  of  the  pendency  of  any  other 
criminal  charge  than  the  one  described,  in  which  the  facts 
sworn  to  by  the  prisoner  could  have  been  material.  Further- 
more, the  words  ''  it  then  and  there  became  and  was  a  mate- 
rial question,"  as  they  are  used,  are  intended  to,  and  do, 
convey  the  idea  of  a  connection  between  the  question  and  the 
proceeding  previously  mentioned  as  pending.  It  is,  more- 
over, manifest,  that  there  is  no  such  uncertainty  in  these 
averments  as  could  mislead  the  accused,  nor  is  it  pretended 
that  he  was  misled.  In  point  of  fact,  it  has  appeared  upon 
two  different  trials,  that  the  prisoner  has  distinctly  under- 
stood, from  this  indictment,  the  exact  facts  which  were  in- 
tended to  be  proved  against  him.  It  is  apparent,  also,  that 
the  alleged  uncertainty  can  occasion  no  detriment  in  the  fri- 
ture,  inasmuch  as,  if  the  accused  should  be  again  called  to 
account  for  the  same  false  statements  proved  upon  this  trial, 
it  wiU  be  entirely  competent  to  show,  by  testimony,  that  they 
fonaed  the  subject  of  this  prosecution.  Indeed,  the  indict- 
ment itself,  without  the  aid  of  testimony,  shows  that  these, 
and  no  other  statements,  could  have  been  here  proved  under 
it.  The  indictment  seems,  therefore,  to  answer  all  the  pur- 
poses- of  a  valid  indictment.  It  identifies  the  charge,  and 
enables  the  defendant  to  prepare  his  defence  thereto.  It  will 
protect  the  defendant,  should  he  be  again  questioned  on  the 
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same  gromids ;  and  it  enables  the  Court  to  know  what  judg- 
ment is  to  be  pronounced  according  to  law. 

Two  or'  three  English  authorities  were  cited  in  behalf  of 
the  defendant,  where  judgment  was  arrested  by  reason  of 
averments  of  materiality  similar  to  those  contained  in  this 
indictment.  I  do  not  find  that  these  aathorities  have  been 
followed  in  any  American  case,  while,  in  The  State  v.  Sleeper, 
(37  Vermonty  122, 126,)  they  were  disregarded,  and  an  indict- 
ment more  defective  than  the  present  one  was  upheld.  If 
the  decision  of  the  present  case  depended  upon  the  effect  to 
be  given  to  the  averments  of  materiality,  it  might  be  the 
mdl«  prudent  course  to  follow  the  English  cases ;  but  I  should 
greatly  apprehend  that,  if  such  a  decision  were  made  upon 
the  present  indictment,  it  might  well  give  occasion  to  apply 
the  words  of  Lord  Hale,  where  he  says,  (2  HoI^b  P.  (7., 
193) :  "  More  offenders  escape  by  the  over-easy  ear  given  to 
exceptions  in  indictments,  than  by  their  own  innocence ;  and, 
many  times,  gross  murders,  burglaries,  robberies,  and  other 
heinous  and  crying  offences  escape  punishment,  by  these  un- 
seemly niceties,  to  the  reproach  of  the  law,  to  the  shame  of 
the  Government,  and  to  the  encouragement  of  villainy,  and 
to  the  dishonor  of  God.'' 


•Uriah  Cumiungs  and  others 
The  Akron  Cement  and  Plaster  Company. 

A  aeryioe  of  a  snbpcena  on  a  witness,  in  a  civil  snit,  by  a  private  person,  not  the 
marshal' or  his  deputy,  is  a  proper  and  legal  service  of  a  snbpcena  issued  by 
this  Conri. 

A  person  who  attends  this  Court  as  a  witness,  on  the  request  of  a  party,  without 
the  actual  service  of  a  snbpcena,  is  entitled  to  his  fees,  and  such  fees  may  be 
taxed  against  the  defeated  party,  under  the  Act  of  February  26th,  1868,  (10 
U,  8.  Stat,  at  Large,  161.) 

(Before  Hall,  J.,  Northern  District  of  New  York,  June,  1869.)  • 
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Several  witnesses  for  the  defendants  attended  on  the  ' 

trial  of  this  cause,  without  having  been  served  with  a  subpcena 
hy  the  marshal  or  his  deputy,  and  it  was  on  that  ground  in- 
sisted, that  the  fees  of  such  witnesses  could  not  be  taxed 
against  the  plaintiffs. 

Hall,  J.  Under  the  Acts  of  Congress,  and  the  rules  and 
practice  of  this  Court,  the  forms  of  process  and  modes  of  pro- 
ceeding therein  are,  substantially,  such  as  were  in  use  in  the 
State  Courts,  under  the  Revised  Statutes ;  and  subpoenas  issued 
for  the  purpose  of  compelling  the  attendance  of  witnesses,  in 
civil  cases,  are  not  directed  to  the  marshal,  but  to  the  wit- 
nesses themselves.  In  the  State  Courts,  the  practice  has  al- 
ways been  to  enforce  obedience  to  a  subpoena,  when  served  by 
a  private  person ;  and  it  is  believed  that  such  service  would, 
in  this  State,  be  a  proper  and  legal  service  of  a  subpoena  is- 
sued by  this  Court.  ^ 

I  cannot  doubt  that  a  person  who  attends  this  Court,  as  a 
witness,  on  the  request  of  a  party,  without  the  actual  service 
of  a  subpoena,  is  entitled  to  his  fees ;  and  that  such  fees  may 
be  taxed  against  the  defeated  party.  That,  under  former  Acts 
of  Congress,  the  witness  was  entitled  to  his  fees  against  the  ^ 
party  on  whose  behalf  he  had  attended,  has  been  decided  in 
several  cases,  {DreskiU  v.  Parish^  5  McLecm^  241 ;  United 
States  V.  Williams^  1  CrcmcKs  C,  C.  H.,  178  /  Power  v. 
Semmes^  Id.y  247 ; )  and,  as  the  service  of  process  is,  in  fact, 
necessary  only  for  the  purpose  of  inducing  such  attendance, 
there  is,  in  my  judgment,  no  good  reason,  in  the  absence  of 
legislation  to  that  effect,  for  requiring  the  issuing  of  a  sub- 
poena, and  its  service  by  the  marshal,  in  order  to  justify  the 
taxation  of  the  fees  of  a  necessary  witness,  who  attends,  in 
good  faith,  without  a  subpoena.  It  the  party  is  liable^  for  the 
fees  of  such  a  witness,  and  succeeds  in  his  suit,  he  is,  I  think, 
clearly  entitled  to  tax  such  fees  as  costs,  or  as  a  disbursement, 
against  the  opposite  party,  notwithstanding  the  case  of  Dres- 
MU  V.  Parishy  {ubi  supra^  which  may  have  been  decided  upon 
some  ground  peculiar  to  the  law  and  practice  of  the  Ohio 
Cocirts. 


\  N 
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The  phrase,  "pursuant  to  law,"  found  in  the  Act  of  February 
26th,  1863,  (10  U.  S.  Stat,  at  Zarge^  161,)  must  be  held  to  apply 
to  the  attendance  of  witnesses  before  commissioners  only ;  for, 
the  punctuation  of  the  statute  seems  to  disconnect  this  phrase 
from  the  prior  part  of  the  sentence,  relating  to  attendtuice  in 
Court ;  and  the  subsequent  provision  of  the  same  Act,  which 
provides  that    "the  amount  paid  printers    and ,  witnesses 

*  ,  *  *  shall  be  taxed,"  &c.,  "  and  be  included  in, 
and  form  a  portion  of,  a  judgment  or  decUBe  against  the  losing 
party,"  without  any  restriction  or  limitation,  must  entitle  the 
party  to  tax  such  fees.  (See  McMUUm  v.  Scott^  2  Ba/nkrupt 
Regiater^  28.) 

I  am  not  awkre  that  this  question  has  ever  before  been 
argued  or  formally  decided  in  this  District ;  but,  witnesses  in 
criminal  cases,  who  have  actually  attended  without  a  sub- 
pcena,  have  been  frequently  paid,  and,  I  think,  with  the  knowl- 
edge and  concurrence  of  Mr.  Justice  Nelson. 


John  Ashoboft 
James  M.  Cutteb  and  othebs. 

In  an  action  for  the  infringement  of  a  patent,  the  burden  of  showing,  as  a  defence, 
that  the  patentee  was  a  joint  inventor,  with  some  other  person,  of  the  thing 
patented,  is  on  the  defendant. 

Where  the  oath  of  such  alleged  joint  inventor  was  contradicted  by  that  of  the 
patentee,  and  the  patentee  was  corroborated  by  the  circnmstances  that  he 
was  a  draughtsman  and  had  taken  out  patents  for  several  ^inventions  made 
by  him«  and  that  the  other  person  was  not  a  draughtsman,  or  a  deliigner,  or 
an  inventor,  and  had  neglected,  although  eight  years  had  elapsed  since  he 
knew  of  the  patent,  to  apply  for  a  patent  himself  for  the  invention,  or  to  as- 
sert his  right  in  the  premises  in  any  legal  form,  this  Court  sustained  the 
patent 

(  Before  Blatohfobd,  J.,  Southern  District  of  Kew  York,  July  18th,  1869.) 
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This  was  an  action  on  the  case,  for  the  infringement  of 
letters  patent,  granted  to  Arthur  KeiU,  as  inventor,  Jannary 
22d,  1861,  for  an  '^  improvement  in  monlds  for  shaping  india- 
mbber  pencil  heads,''  and  assigned  to  the  plaintiff.  By  a 
stipulation  in  writing,  it  was  tried  before  the  Court  without  a 
jury.  The  stipulation  further  provided,  that,  if  the  plaintiff 
had  judgment,  it  should  be  for  the  sum  of  $10,000,  and  costs. 

« 

Albert  Vcm  Wagner,  for  the  plaintiff. 

WiH/iamSj  Bates  (k  Bormey^  for  the  defendants. 

Blatchfosd,  J.  If  the  patent  is  valid,  the  infringement 
is  admitted.  The  novelty,  utility  and  patentability  of  the  in- 
vention are,  also,  admitted,  and  the  only  question  at  issue  in 
the  case  is,  whether  JSTeill  was  the  original  and  sole  inventor 
of  the  improvement,  or  whether  one  Francis  P.  E^le  was  a 
joint  inventor  of  it  with  Neill.  The  burden  of  proof  is  on  the 
defendants,  to  overthrow  the  prima  facie  title  conferred  by 
the  patent.  The  testimony  of  Hale  is  directly  contradicted  by 
that  of  JSTeill,  in  all  its  material  points,  while  the  surroimding 
circumstances,  that  Hale  was  not  a  draughtsman,  or  a  designer, 
or  an  inventor,  and  that  Keill  was  a  draughtsman,  and  had 
taken  out  patents  for  several  inventions  made  by  him,  and 
that  Hale  has  always  neglected,  it  being  nearly  eight  years 
since  he  knew  that  Neill  had  taken  out  a  patent  for  the  in- 
vention in  question,  to  apply  for  a  patent  himself  therefor,  or 
to  assert  his  rights  in  the  premises  in  any  legal  form,  corrob- 
orate the  oath  of  Neill. 

I  find  for  the  plaintiff,  for  the  sum  of  $10,000. 
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William  E.  Doubleday 
Fbedebioe  Sherman  and  Herman  M.  Boas.    In  Equity. 

Where  a  defendant,  in  a  salt  in  equity  for  the  infringement  of  a  patent,  is  advised 
of  a  decree  against  him  therein,  for  a  perpetaal  injunction,  made  on  final  hear- 
ing, and  pays  in  full  an  execution  issued  for  the  taxed  costs  awarded  to  the 
plaintiff  by  the  decree,  and  neglects,  for  eleven  months  after  making  such  pay- 
ment, to  move  to  open  the  decree  to  let  in  a  defence,  it  is  too  late  for  him  to 
do  so. 

^Before  Blatchford,  J.,  Southern  District  of  New  York,  July  18th,  1869.) 

This  was  a  motion  to  dissolve  the  perpetual  injunction 
issued  in  this  case,  and  open  the  decree  made  therein  on  final 
hearing,  to  let  in  the  defendants  to  defend.  The  suit  was  a 
suit  in  equity  for  the  infringement  of  letters  patent. 

Dcmid  8.  Riddle^  for  the  plaintiflf. 
Charles  B.  Stov^hton^  for  the  defendants. 

Blatohfobd,  J.  1.  The  defendants  were  advised  of  the 
decree  as  early  as  May,  1868,  and  yet  took  no  steps  to  move 
to  open  it  until  April,  1869.  They  have,  therefore,  been 
guilty  of  such  laches  as  not  to  be  entitled  to  the  favor  they 
ask,  as  no  excuse  is  shown  for  the  delay. 

2.  By  paying  in  full,  in  May,  1868,  the  execution  issued 
for  the  taxed  costs  awarded  to  the  plaintiff  by  the  decree, 
without,  before  making  such  payment,  taking  measures  to 
open  the  decree,  the  defendants  have  so  affirmed  the  regularity 
and  validity  of  the  decree,  as  to  make  it  impossible  now  for 
them  to  move  to  set  the  decree  aside,  or  to  open  it  to  let  in  a 
defence. 
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In  re  Morris  Kyler,  a  Bankbupt. 

Where  an  appeal,  purporting  to  be  taken  to  this  Court,  under  the  8th  section 
of  the  bankruptcy  Act  of  March  2d,  1867,  (14  XJ,  B,  Stat  at  Large,   520,) 
by  a  sappoeed  creditor,  whose  claim  is  rejected,  from  the  decision  of  the  Dis- 
trict Court,  is  not  claimed,  nor  any  notice  of  it  ^yen  to  the  clerk  of  the^ 
District  Court,  and  to  the  assignee,  within  ten  days  after  the  entry  of  the  de- 
cision appealed  from,  tikis  Court  will  dismiss  the  appeal. 

(Before  Blatgbpohd,  J.,  Southern  District  of  New  York,  July  18th,  1869.) 

This  was  a  motion  to  dismiss  appeals  taken  to  this  Court 
from  a  decision  made  by  the  District  Court  on  the  8th  of 
May,  1869,  rejecting  and  expunging  from  the  proceedings 
herein  certain  debts,  and  the  proofs  thereof. 

Adolph  S,  Scmger^  for  the  creditors. 

CoUeriU  Brothers^  for  the  assignee. 

Blatchfobd,  J.  The  evidence  of  the  decision  of  the* 
'  District  Oourt  is  an  order  made  by  that  Court,  on  the  8th  of 
May,  1869,  and  filed  in  that  Court  on  that  day,  rejecting  and 
expunging  such  debts  and  proofs.  The  appeals  were  claimed, 
and  notices  given  thereof  to  the  clerk  of  the  District  Court, 
and  to  the  assignee,  as  prescribed  in  the  8th  section  of  the 
Act,  by  notices,  each  of  which  states  that  the  appeal  claimed 
is  an  appeal  "  from  the  decision  of  the  Judge  of  the  District 
Court  aforesaid,  made  on  the  8th  day  of  May,  1869,  refiising 
to  allow  the  claim "  of  the  appellant.  These  are  the  only 
appeals  which  appear  to  have  bee^i  claimed,  and  the  only 
notices  which  appear  to  have  been  given  of  any  appeals. 
The  8th  section  of  the  Act  provides,  that  where  a  supposed 
creditor,  whose  claim  is  rejected,  appeals  from  the  decision  of 
the  District  Court  to  the  Circuit  Court  of  the  sitaie  district, 
the  appeal  shall  not  be  allowed,  unless  it  is  claimed,  and 
notice  thereof  given  to  the  clerk  of  the  District  Court  and  to 
the  assignee,  within  ten  days  after  the  entry  of  the  decision 
appealed  from.     In  the  present  case,  no  appeal  from  such  de* 


JULY,  1869.  615 


Goodrich  v.  RemingtoD. 


cision  of  the  District  Court  was  claimed,  nor  was  any  notice 
of  any  such  appeal  given  within  ten  days  after  the  8th  of 
May,  1869. 

The  point  taken  on  the  part  of  the  appellants,  that,  because 
the  order  of  the  District  Court,  entered  on  the  8th  of  May, 
1869,  awarded  to  the  assignee  costs  to  be  taxed,  to  be  paid  by 
the  creditors  whose  debts  were  rejected,  and  ordered  that 
the  assignee  recover  judgment  against  them  therefor,  and 
have  execution  against  them  therefor,  it  was  not  an  order 
from  which  an  appeal  could  be  taken,  and  that  an  appeal 
could  be  taken  only  from  a  decree  to  be  entered,  after  the 
taxation  of  the  costs,  embodying  the  decision  rejecting  the 
claims  and  judgment  for  a  sum  certain,  as  taxed  costs,  only 
goes  to  show  that  the  alleged  creditors,  in  appealing  from  the 
decision,  as  a  decision  made  on  the  8th  of  May,  1869, 
appeared  prematurely. 

As  the  appeals  from  the  decision  actually  appealed  from 
were  not  claimed  and  noticed  within  ten  days  after  the  entry 
of  sach  decision,  they  ilknst  be  dismissed. 


Horace  P.  Goodrich  and  others 

vs. 
Emery  B.  Eemington,  Eeceiver  of  the  Bans  of  Ontario. 

The  Same 

vs. 

« 

Milton  D.  Packard,  Receiver  op  the  Bank  op  Canton. 

In  EQunr. 

M.,  A  priyate  bftnker  under  the  general  banking  law  of  New  York,  not  being 
allowed  by  law  to  eatablish  another  private  bank,  established  a  joint  stock 
bank  under  that  law,  under  an  agreement  that  the  sto^holders  other  than 
himself  were  to  have  no  real  interest  in  the  bank,  and  they  had  none,  and  the 
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bank  was  carried  on  under  that  arrangement.  M.  failed  in  hnstnees,  and  the 
bank  failed,  and  a  receiyer  of  the  hank  was  appointed  by  a  State  Court  of  New 
York.  M.  having  been  subsequently  adjudged  a  bankrupt,  his  assignee  in 
bankruptcy  brought  a  suit  in  equity,  in  this  Court,  against  the  reoeiyer,  to 
compel  a  dellyery  of  the  assets  of  the  bank  to  the  assignee,  for  distribution  in 
bankruptcy,  as  assets  of  M. :  Hddj  that  the  relief  could  not  be  granted,  and 
that  the  bUl  must  be  dismissed. 
As  the  question  was  one  on  which  it  was  proper  to  ask  the  opinion  of  the  Court, 
and  as  the  asrignee,  in  filing  the  bill,  acted  under  the  advice  of  eminent  coun- 
sel, no  costs  were  aUowed  to  the  defendants. 

(Before  Hall,  J.,  Northern  District  of  New  York,  July  14th,  1869.) 

The  plaintiffs  in  these  cases  were  the  assignees  in  bank- 
raptcj  of  Hiram  J.  Messenger.  The  defendants  were,  re- 
spectively, receivers,  appointed  by  the  Supreme  Court  of  the 
State  of  New  York,  in  separate  proceedings,  instituted 
against  the  Bank  of  Ontario,  and  against  the  Bank  of  Canton, 
severally  and  respectively,  as  insolvent  banking  associations, 
organized  under  the  general  banking  law  of  the  State  of  Kew 
York.  The  plaintiffs,  by  their  bills,  asked  decrees  from  this 
Court,  declaring  the  property  in  the  hAnds  of  such  receivers, 
and  claimed  by  them  as  property  and  assets  of  such  insolvent 
banking  associations,  to  be  the  property  and  assets  of  the 
bankrupt. 

Hall,  J.  The  facts  upon  which  the  rights  of  the  parties, 
in  these  suits,  depend,  are  substantially  the  same  in  the  two 
cases,  and  they  may,  therefore,  be  properly  disposed  of  upon 
the  same  grounds. 

The  bankrupt,  being  already  a  private  banker,  under  the 
general  banking  law,  at  Cortland,  determined,  some  years 
since,  to  establish  a  bank  at  Canandaigua,  and,  at  a  subse- 
quent period,  determined  to  establish  another  bank  at  Canton ; 
but  he  could  not  establish  such  banks  as  a  private  banker, 
under  the  general  banking  law,  because  he  already  had 
such  private  bank  at  Cortland.  Therefore,  for  the  purpose  of 
establishing  the  bank  at  Canandaigua,  he  executed,  in  con- 
nection with  William  Bichardson,  Merrick  Munger,  John  C. 
Draper,  and  Janies  H.  Tripp,  a  certificate  of  the  organization 
of  the  Bank  of  Ontario,  in  due  and  proper  form.     The  exe- 
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cution  of  this  certificate  was  duly  acknowledged,  and  it  was 
then  recorded  in  the  clerk's  oflSce  of  Ontario  county ;  and  the 
other  formal  acts  necessary  to  the  organization  of  a  banking 
association,  as  contemplated  by  such  certificate  of  organiza- 
tion, were  done,  as  required  by  the  general  banking  law 
of  New  York.  By  this  certificate  of  organizatioti,  and  the 
subscriptions  thereto,  it  appears,  that  the  capital  stock  of  the 
association  was  fixed  at  $100,000,  and  divided  into  one  thou- 
sand shares  of  $100  each ;  and  that,  of  these,  the  bankrupt 
subscribed  for  920  shares,  and  the  other  four  associates  for  20 
shares  each. 

The  Bank  of  Canton  was  organized  in  the  same  way,  the 
capital  stock  and  number  of  shares  being  the  saine,  and 
the  associates  being  the  bankrupt,  who  subscribed  for  950 
shares,  and  0.  W.  Heaton  and  Charles  H.  Stevens,  who  sub- 
scribed for  the  additional  50  shares,  Heaton  subscribing  for 
20  shares,  and  Stevens  for  30  shares. 

It  is  claimed,  and  may  be  considered  as  proved,  that  these 
banks  were,  in  fact,  established  for  the  sole  benefit  of  the 
bankrupt ;  that,  as  between  him  and  the  other  associates,  it  was 
agreed  that  the  other  associates  were  not  to  be  called  upon  to 
pay  up  their  subscriptions,  and  were  to  have  no  real  interest 
in  the  bank ;  that,  in  fact,  they  never  paid  any  thing  on  such 
subscriptions ;  and  that,  from  first  to  last,  the  bankrupt  man- 
aged and  controlled  all  the  operations  of  these  banks,  without 
any  interference  from  the  other  associates,  without  any  board 
of  directors,  and,  as  between  himself  and  the  other  persons 
who  had  signed  the  certificates  of  organization,  in  all  respects, 
in  substance,  as  though  they  had  been  his  individual  banking 
establishments.  The  required  returns  to  the  Banking  De- 
partment of  the  State  were,  however,  duly  made,  and  the 
otiier  forms  of  keeping  up  the  organization  and  operations  of 
these  banks,  as  banking  associations,  as  contradistinguished 
from  a  private  banking  establishment,  were  observed  and  main- 
tained ;  and  the  transactions  and  business  of  such  banks,  with 
their  depositors  and  dealers,  were  carried  on  in  the  name, 
form,  and  manner  of  similar  transa<3tions  an<r  business  of  actual 
legal  banking  associations,  organized  and  carried  on  in  good 
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faith,  and  without  fraud,  either  against  the  State,  in  its  cor- 
porate character,  or  against  its  citizens,  as  individuals.  Under 
these  circumstances,  the  Bank  of  Ontario,  either  without  ever 
having  had  a  dollar  of  capital,  or  without  having  had  any 
capital  paid  in  that  was  not  very  soon  thereafter  withdrawn 
by  the  bankrupt,  carried  on  business  for  several  years,  and 
its  deposits,  at  one  time,  amounted  to  more  than  $340,000. 
The  operations  of  the  Bank  of  Canton  were  more  limited,  and 
its  deposits  were  much  less.  The  failure  of  the  bankrupt,  at 
his  banking  house  in  New  York  city,  at  once  caused  the  fail- 
ure of  these  two  banks,  and  of  his  private  bank  at  Cortland. 
At  the  time  of  these  failures,  the  bankrupt  was  indebted  to 
the  Bank  of  Ontario,  to  an  amount  exceeding  $160,000,  and 
to  the  Bank  of  Canton,  to  an  amount  exceeding  $29,000,  ii\ 
addition  to  his  possible  liability  for  the  whole  amount  of 
stock  subscribed  by  him  in  those  banks  respectively.  It  is 
probable  that  his  assets  were  not  then  sufficient  to  pay  more 
than  30  or  35  cents  on  the  dollar  of  the  claims  of  his  general 
creditors. 

The  plaintiffs,  as  assignees  in  bankruptcy,  insist,  that  the 
acts  of  the  bankrupt  and  his  associates,  in  perfecting  a  formal 
organization  of  the  Banks  of  Ontario  and  Canton,  as  banking 
associations,  and  in  carrying  them  on  as  such  for  years, 
for  his  individual  profit,  making  verified,  but  false,  returns 
to  the  Banking  Department,  in  the  forms  of  those  required 
by  law  to  be  made  by  banking  associations,  and  holding  out 
these  banks  to  the  public  as  banking  associations  duly  or- 
ganized, and  recognized  by  the  laws  of  the  State  as  corpora- 
tions having  a  legal  existence,  with  legal  franchises,  corporate 
property,  and  clearly  defined  rights  and  liabilities,  entirely 
separate  and  distinct  from  the  individual  existence,  property, 
rights,  and  liabilities  of  the  bankrupt,  was  a  gross  £raud  on 
the  Banking  Department  and  the  State,  as  well  as  against 
those  dealing  with  the  banks ;  that  these  banks  were,  and,  in 
respect  to  this  controversy,  must  be  regarded  as  the  banks  of 
the  bankrupt,  as  a  private  banker ;  that  the  assets  and  prop- 
erty of  these  banks,  now  in  the  hands  of  their  receivers,  must 
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be  decreed  to  belong  to  the  plaintiffs,  as  assignees  in  bank- 
ruptcy ;  and  that  the  depositors  in  and  creditors  of  these 
banks  must  come  in  and  share  pro  rata  with  all  the  other 
general  creditors  of  the  bankrupt.  This  is  resisted  by  the 
receivers,  who  insist  that  the  assets  in  their  hands  belong  to 
them,  as  such  receivers,  and  must  be  disposed  of  by  them,  for 
the  benefit  of  the  creditors  of  such  banks,  as  required  by  the 
statutes  of  the  State  under  which  such  receivers  were  appointed. 
No  proceedings,  under  the  bankrupt  law  of  the  United  States, 
to  obtain  an  adjudication  of  bankruptcy,  have  been  taken  by 
or  against  the  Bank  of  Ontario,  or  the  Bank  of  Canton,  as 
banking  associations. 

The  making,  recording,  and  filing  of  the  certificates  of  the 
organization  of  the  Bank  of  Ontario,  and  of  the  Bank  of 
Canton,  and  the  acts  of  user  under  them,  must,  under  the 
laws  of  this  State,  and  the  decisions  of  our  State  Courts,  be 
ield  to  be  sufficient  to  establish  the  existence  of  these  banks, 
as  corporations,  as  against  the  associates  and  third  persons, 
whatever  might  be  the  right  of  the  State,  by  a  direct  proceed- 
ing, by  qito  warranto,  founded  upon  the  frauds  alleged,  to 
put  an  end  to  their  corporate  existence.  {Act  of  April  ISthj 
1838,  §§  15, 16, 17,  and  18,  Ses^.  Zaws  of  New  York,  of  1838, 
chap.  260 ;  Buffalo  <6  Alleghany  R.  B.  Co.  v.  Cary,  26  N.  Z"., 
75 ;  Baton  v.  AspinwaU,  19  N.  Y.,  119  ;  Dayton  v.  Bor%t,  7 
Bomjoorth,  115,  affirmed,  31  If.  Y.,  435 ;  Palmer  v.  Lau- 
rence, 3  SamdforWa  8.  C.  B.,  161,  affirmed,  5  N.  Y,  389 ; 
ZeonardaviUe  Bank  v.  WiUard,  25  iV.  Y.,  574 ;  Bobmson  v. 
Bank  of  Attica,  21  iT.  Y,  406 ;  Stover  v.  Flack,  30  N.  Y, 
64.)  Whatever  might  be  the  rights  of  the  creditors  of  these 
banks,  as  against  the  bankrupt,  in  consequence  of  the  fraud 
practiced  by  the  bankrupt,  there  is  no  ground  of  equity  upon 
which  the  assignees  of  the  bankrupt,  (either  as  his  representa- 
tives, or  as  the  representatives  of  his  general  creditors,)  can 
4*each  the  assets  of  these  banks  now  in  the  hands  of  their 
receivers. 

It  was  urged  by  the  plaintiffs,  that  the  object  of  the  bank- 
ruptcy Act  is,  to  secure  an  equal,  or,  rather,  ^o  rata,  distribu- 
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tion  of  all  the  property  of  the  bankrupt,  to  and  among  all  his 
creditors ;  but  the  Act  itself  (§  36)  recognizes  a  different  mle, 
as  respects  the  joint  and  individual  property,  and  joint  and 
individual  debts,  of  members  of  a  copartnership ;  and,  if  there 
were  no  legal  corporations  in  existence,  and  the  associates  who 
signed  the  certificates  of  organization  before  referred  to  were 
simply  copartners,  and  liable  as  such,  their  copartnership 
property  would  be  distributed  among  their  copartnership 
creditors,  to  the  exclusion  of  the  separate  creditors  of  an  indi- 
vidual member  of  the  copartnership.  In  short,  it  is  believed 
that  there  is  no  groimd  upon  which  the  plaintiffs  can  main- 
tain either  a  legal  or  an  equitable  title  to  the  prox>erty  sought 
to  be  reached  by  these  suits.  The  fraud  imputed  to  the  bank- 
rupt should  not  give  his  general  creditors  any  right  to  the 
deposits  in  these  banks,  as  against  the  persons  who  made 
such  deposits  upon  thft  faith  of  the  legal  existence  of  the  cor- 
porations, and  of  their  right  to  look  to  the  assets  and  prop- 
erty of  the  corporation  as  their  security  ;  and  it  would  seem 
to  be  inequitable  and  unjust  to  enforce  the  claim  made  by  the 
assignees  in  this  case. 

The  view  taken  of  the  actual  legal  and  equitable  rights 
of  the  parties  renders  it  unnecessary  to  inquire  whether  the 
bills  in  these  cases  should  not  be  dismissed  upon  the  ground 
that  the  rights  insisted  upon  by  the  plaintiffs,  if  any  such 
rights  exist,  are  legal  rights,  in  respect  to  which  they  have  an 
entirely  adequate  remedy  at  law.  Nor  has  it  been  deemed 
necessary  to  discuss  the  question,  whether  the  laws  under 
which  the  receivers  were  appointed  are  insolvent  laws,  and, 
therefore,  superseded  by  the  bankruptcy  Act ;  for,  the  plaint- 
iffs, in  order  to  succeed  in  these  sxdts,  must  show  title  in 
themselves  to  the  property  in  controversy. ,  The  receivers, 
J[)eing  in  possession  of  the  property,  are  entitled  to  hold  it 
until  it  is  claimed  under  a  paramount  title. 

As  the  decision  is  against  the  alleged  right  of  the  plaint* 

iffs  to  the  subjects  of  controversy,  it  is,  also,  unnecessary  to 

consider  the  question  raised  by  the  defendants,  in  regard  to 

*  the  right  of  the  State  Courts  to  decide  the  questions  of  prop- 


JULY,  1869.  621 


In  Uie  Matter  of  The  Kerosene  OU  Company,  a  Bankrapt. 

erty  involved,  by  reason  of  their  having,  as  it  was  insisted, 
obtained  jurisdiction,  and  placed  the  property  in  controversy 
in  the  possession  of  their  receivers,  by  proceedings  com- 
menced anterior  to  the  commencement  of  the  proceedings  in 
bankruptcy  under  which  the  plaintiffs  claim. 

Upon  the  whole  case,  the  plaintiffs'  bills  must  be  dis- 
missed ;  but,  as  the  question  presented  was  one  upon  which 
it  was  proper  to  ask  the  opinion  of  the  Court,  and  as  the 
assignees,  in  filing  their  bills,  acted  under  the  advice  of 
eminent  counsel,  the  bills  must  be  dismissed  without  costs. 


In  re  The  Kbbosbne  Oil  Company,  a  Bankbupt. 

E.  was  adjudged  a  bankrupt.  G.,  at  the  time,  held  a  mortgage  on  some  of  K.'s 
property.  Afterward  6.  commenced  a  suit  in  the  State  Courts  for  the  fore- 
close of  the  mortgage,  making  J.,  the  assignee  in  bankruptcy  of  E.,  a  defend- 
ant. J.,  on  a  petition  to  the  District  Court,  alleging  the  invalidity  of  the 
mortgage,  and  praying  that  it  might  be  decreed  to  be  void,  and  that  the  mort- 
gaged premises  might  be  sold,  and  the  proceeds  be  brought  into  Court,  and 
that  further  proceedings  in  the  foreclosure  suit  might  be  enjoined,  obtained 
such  injunction,  and  an  order  requiring  G.  to  answer  the  petition :  ffeld,  that 
the  District  Court  had  jurisdiction  in  the  case,  under  §  1  of  the  Bankruptcy 
Act  of  March  2d,  1867,  (14  U.  8.  8iaL  at  Large,  fill.) 

Meld,  also,  that  the  proceeding  by  J.  should  haye  been  b^  a  formal  bill  in 
equity. 

The  petition  of  J.  was  directed  to  be  amended,  and  to  be  filed  as  a  biU  in  equity, 
and  G.  was  ordered,  on  serYice  of  a  copy  of  it  on  his  attorney,  to  plead  to  or 
answer  it,  according  to  the  rules  and  practice  of  the  Conrt>  and  proceedings  in 
the  foreclosure  suit  were  stayed. 

(Before  Nelson,  J.,  Eastern  District  of  New  York,  July  29th,  1869.) 

This  was  a  petition  by  the  New  York  Guaranty  and  In- 
demnity Company,  for  the  review  of  an  order  of  the  District 
Court,  sitting  in  bankruptcy.  The  case  was  this  :  The 
^Kerosene  Oil  Company,  a  corporation,  was  adjudged  a  bank- 
rupt on  the  16th  of  June,  1868,  and  Charles  Jones  was 
appointed  its  assignee.    At  that  time,  the  New  York  Guar- 
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antj  and  Indemuity  Company  held  a  mortgage  against  the 
bankrupt^  which  it  claimed  was  a  lien  on  a  part  of  the  assets ; 
and,  on  the  10th  of  October  following,  it  commenced  a  suit, 
in  the  Supreme  Court  of  the  State  of  New  York,  to  foreclose 
said  mortgage,  making,  among  others,  the  assignee  in  bank- 
ruptcy one  of  the  defendants.  The  amount  secured  by  the 
mortgage  was  $100,000.  On  the  30th  of  October,  the  assignee 
presented  a  petition  to  the  District  Court,  alleging,  among 
other  things,  the  invalidity  of  the  mortgage,  and  praying  that 
it  might  be  declared  to  be  of  none  effect,  and  void,  for  reasons 
set  forth  in  the  petition ;  that  the  mortgaged  premises  might 
be  sold,  and  the  proceeds  be  brought  into  Court,  and  disposed 
of  according  to  the  rights  of  the  several  parties  interested 
therein ;  and  that  an  injunction  might  be  issued  out  of  that 
Court,  enjoining  the  Guaranty  and  Indemnity  Company, 
their  officers  and  agents,  from  taking  any  further  proceedings 
in  the  foreclosure  suit.  This  injunction  was  granted,  and  the 
company  was  required  to  answer  the  petition. 

Benjcmim  F,  Tracy ^  for  the  assignee  in  bankruptcy. 

WiUiam  Allen  BuUer^  for  the  Guaranty  and  Indemnity 
Company. 

Nelson,  J.'  It  is  claimed,  that  the  District  Court  had  no 
jurisdiction  over  the  foreclosure  suit  in  the  Supreme  Court ; 
that  it  was  error  to  enjoin  the  proceedings  therein ;  and  that, 
if  the  Court  had  jurisdiction,  the  proceeding  to  restrain  the 
suit,  and  to  adjudicate  on  the  rights  of  the  parties,  should 
have  been  taken  by  bill,  and  not  by  an  informal  and  sum- 
mary proceeding. 

1.  I  am  inclined  to  think  that  the  District  Court  had  ju- 
risdiction in  the  case,  under  the  first  section  of  the  Bank- 
ruptcy Act,  which  provides,  that  the  jurisdiction  thereby 
conferred  shall  extend  to  all  controversies  between  the  bank- 
rupt and  any  creditor  or  creditors,  and,  among  other  things, 
'^  to  the  ascertainment  and  liquidation  of  the  liens,  and  other 
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specific  claims  thereon,"  that  is,%ii  the  assets,  and,  ^'  to  the 
adjustment  of  the  various  priorities  and  conflicting  interests 
of  all  parties." 

In  the  present  case,  the  proceedings  were  instituted  in  the 
Supreme  Coujrt  of  the  State  after  the  Kerosene  Oil  Company 
had  been  declared  a  bankrupt,  and  an  assignment  of  its  as- 
sets had  been  made.  Whether,  or  not  it  would  be  otherwise 
as  to  the  jurisdiction,  if  the  suit  had  been  pending  in  the  State 
Court  at  the  time  of  the  institution  of  the  bankruptcy  pro- 
ceedings, is  a  question  I  do  not  intend  to  determine  in  this 
case. 

2.  But,  I  am  of  opinion  that  the  proceeding  by  the  as- 
signee against  the  Guaranty  and  Indemnity  Company  should 
have  been  by  bill  in  equity,  and  mot  in  this  informal  and 
summary  way.  The  2d  section  provides,  that  the  Circuit 
Courts  shall  have  concurrent  jurisdiction  with  the  District 
Courts,  of  aU  suits  at  law  or  in  equity,  which  may  be  brought 
by  the  assignee  in  bankruptcy  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee, 
touching  any  property,  or  rights  of  property,  of  the  bankrupt, 
&c.,  but  limits  the  suits,  so  that  they  must  be  brought  within 
two  years  from  the  time  the  cause  of  action  accrued  for,  or 
against,  the  assignee.  The  8th  section  gives  an  appeal  to  the 
Circuit  Court  from  the  decrees  of  the  District  Court,  in  all 
cases  in  equity,  and  a  writ  of  error  in  cases  at  law,  when  the 
debt  or  damages  claimed  amount  to  more  than  five  hundred 
dollars.  The  residue  of  the  section  applies  principally  to  the 
case  of  a  creditor  whose  claim  has  been  rejected  or  allowed 
by  the  District  Court  in  the  course  of  the  bankruptcy  pro- 
ceedings, and  has  no  application  to  the  present  case,  as  the 
Guaranty  and  Indemnity  Company  has  not  appeared  as  a 
creditor  therein.  The  9th  section  allows  an  appeal,  or  writ 
of  error,  from  the  Circuit  Court  to  the  Supreme  Court,  where 
the  matter  in  dispute  exceeds  two  thousand  dollars. 

Now,  under  the  2d  section  of  the  Act,  and  the  concur- 
rent jurisdiction  there  conferred,  this  proceeding  might  have 
been  instituted  in  the  Circuit  Court.    It  is  a  proceeding  by 
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the  assignee  against  a  person  claiming  an  adverse  interest^ 
within  the  very  words  of  the  section ;  and,  it  seems  to  me, 
that  a  fidr  interpretation  of  them  would  require  the  proceed- 
ing to  be  a  sxdt  at  law,  or  a  bill  in  equity,  ks  the  case  might 
be.  If  so,  I  think  the  proceeding  should  be  the  same  in  the 
District  Court.  It  is  by  no  means  clear,  that,  under  the  8th 
section,  an  appeal  would  lie  to  the  Circuit  Court,  from  a  de- 
cision of  the  District  Court,  in  the  summary  proceedings  in 
the  present  case. 

I  shall  direct,  therefore,  that  the  petition  of  the  assignee 
to  the  District  Court  be  amended,  and  be  filed  as  a  bill  in 
equity ;  that,  on  serving  a  copy  of  the  same  on  the  attorney 
for  the  Company,  it  shall  plead  or  answer  within  and  accord- 
ing to  the  rules  and  practice  of  the  Court ;  that  all  proceed- 
ings be  stayed,  as  respects  the  Company,  its  officers  and 
agents,  in  the  foreclosure  suit  in  the  State  Court ;  and  that  all 
orders  and  proceedings  in  the  case,  inconsistent  with  this  or- 
der, be  vacated  and  set  aside. 


Thomas   Fielden   and  William   C.  Piokersgill,  sur- 
vivors, &c. 

vs. 

Louis  Emile   Lahens,  and  the   Executors  op  John 
Lafabge,  deceased.    In  Equity. 

Equity  wiU  not  hold  a  surety  liable,  when  he  is  discharged  at  law. 

In  the  case  of  an  obligation  joint,  and  not  joint  and  several,  executed  by  a 

principal  and  a  surety,  and  the  death  of  the  surety,  the  remedy  a^  law  ia 

gone,  as  against  the  legal  representatiyes  of  the  surety. 
No  State  statute,  enacted  after  the  making  of  such  an  obligation,  can  change  the 

contract  of  the  surety,  to  his  prejudice. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  July  Slst,  1869.) 

This  ease  came  up  on  a  demurrer  to  a  bill  filed  against  the 
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defendant  Lahens,  and  the  representatives  of  John  Lafarge, 
deceased,  to  enforce  the  collection  of  the  amount  payable  by 
the  condition  of  a  bond  executed  by  Lahens  and  Lafarge,  on 
the  issuing,  in  a  State. Court,  of  an  injunction  to  stay  the  pro- 
ceedings in  a  suit  at  law  pending  in  such  Court.  The  bond 
was  joint,  and  not  joint  and  several.  Lafarge  was  only  a 
surety,  and  was  in  no  way  interested  in  the  proceedings  in  the 
State  Court.  The  bond  was  dated  April  25th,  1846,  and  was 
conditioned  to  pay  to  the  firm  of  Fielden  Brothers,  &  Co., 
(of  whom  the  plaintifis  were  the  survivors,)  all  moneys  which 
might  be  recovered  by  them  in  such  suit  at  law,  or  the  collec- 
tion of  which  might  be  stayed  by  such  injunction.  A  judg- 
ment was  recovered  by  the  plaintifis  in  the  suit  at  law,  for 
$129,429.52,  and  the  suit  in  which  the  injunction  was  issued 
was  dismissed.  Lafarge  died,  and  Lahens,  who  was  a  defend- 
ant in  the  suit  at  law,  was  insolvent  when  the  judgment  was 
recovered,  and  had  petitioned  for  a  discharge  imder  the  bank- 
ruptcy Act  of  the  United  States.  Lafarge  left  assets  sufficient 
to  satisfy  the  judgment.  The  demurrer  was  interposed  by 
the  representatives  of  Lafarge. 

WiUidm  Fi  McFa/rlamd^  for  the  plaintiflFs. 

ChoHea  G*  Conor ^  for  the  defendants. 

Kelson,  J.  This  ca^e  is  an  important  one,  oji  account  of 
the  large  amount  involved,  and  the  certainty  that,  unless  it 
shall  be  recovered  out  of  the  assets  of  the  estate  of  Lafarge,  it 
will  be  lost.  But,  in  my  view  of  it,  the  principles  that  must 
govern  it  are  not  new  or  difficult.  One  branch  of  it  falls  di- 
rectly within  the  doctrine  of  the  case  of  United  States  v. 
Price,  (9  Sbw,  83,  90  to  95,  and  the  cases  there  referred  to.) 
The  principle  is,  that  equity  will  not  hold  a  surety  liable, 
when  he  is  discharged  at  law ;  and  that,  in  the  case  of  a  joint 
obligation,  and  of  the  death  of  the  surety,  as  in  the  present 
case,  the  remedy  at  law  is  gone,  as  it  respects  the  legal 
representatives  of  the  surety.    The  cases  on  this  subject  are 
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numerous,  and  it  would  be  nselesB  to  disciifis  them.  Several 
of  them  will  be  found  referred  to  in  the  opinion  of  the  Court 
in  the  case  of  United  States  v.  Price,  and  many  more  in 
the  dissenting  opinion  of  Mr.  Justice  Woodbury  in  that  case 
(j>p.  96  to  108). 

It  is  urged,  that  certain  provisions  in  the  Code  of  Procedure 
of  the  State  of  New  York  have  had  the  effect  to  change  this 
rule,  and  to  ftimish  a  remedy  at  law  against  the  representa- 
tives of  a  deceased  joint  obligor.  That  Code  provides,  in  sub- 
stance, that,  in  a  suit  upon  a  joint  contract  against  defend- 
ants, a  judgment  may  be  rendered  against  any  or  either  of 
them,  severally,  (§§  136,  274.)  These  provisions  were  en- 
acted after  the  date  of  the  bond  in  question,  and,  if  then  oper- 
ative and  effectual  to  change  the  contract  made  by  Lafarge, 
they  must  be  disregarded,  as  the  Legislature  possessed  no  such 
power.  I  agree,  that  if  this  bond  had  been  joint  and  several, 
a  suit  a  law  might  have  been  sustained  against  the  represent- 
atives of  Lafarge,  and  his  estate  would  have  been  bound  to 
pay  the  judgment  and  as,  in  such  case,  a  joint  suit  could 
not  have  been  maintained,  at  law,  against  the  surviving  obli- 
gor and  the  representatives  of  the  deceased  obligor,  equity 
would  have  afforded  relief.  {See  casee  in  dissenting  opinion 
of  Woodbury,  e/.,  above  referred  to,  pp.  96  to  98.)  So,  also,  if 
the  Code  has  the  effect  of  converting  this  bond  into  a  joint 
and  several  bond,  and  the  Legislature  was  competent  to  make 
the  change,  this  suit  is  well  brought,  and  should  be  sustained. 
But,  as  at  present  advised,  I  am  of  opinion  that  the  provisions 
of  the  Code  have  no  such  effect ;  and,  what  is  more  important^ 
if  they  purported  to  have  such  effect,  they  could  not  be  upheld, 
on  the  ground  thatthey  would  change  a  material  part  of  the 
contract,  to  the  prejudice  of  the  surety.  Lafarge,  the  obligor, 
did  not  agree  to  become  severally  bound,  but  jointly ;  and 
this  distinction  is  so  material,  that  bills  are  not  unfrequently 
filed,  and  suits  sustained  or  defeated,  after  a  serious  litigation 
to  ascertain  whether  the  bond,  or  other  contract,  was  joint,  or 
joint  and  several. 

In  any  view,  therefore,  the  demurrer  must  be  sustained. 
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The  Delawabe. 

An  allowance  for  aalvage  sennceB.  made  in  ihi£  case  by  the  Bisfarict  Court, 
depending  upon  the  ezeroiBe  of  sonnd  discretion,  was  not  interfered  with  by 
this  Court. 

It  was  not  error  in  the  District  Coort,  not  to  charge  the  cargo  of  a  vessel  libelled 
for  salvage,  with  a  portion  of  the  amonnt  allowed  for  salvage,  where  no  such 
point  was  taken  in  the  answer,  the  owners  of  the  vessel  being  responsible  for 
her  seaworthiness,  and  the  disaster  which  made  the  salvage  necessary  having 
occurred  through  her  unseaworthiness. 

(Before  Nclson,  J.,  Southern  District  of  New  York,  August  5th,  1869.) 

This  was  a  libel  m  rem^  filed  in  the  District  Court,  to  re- 
cover damage  for  rescuing  the  steamship  Delaware  from 
impending  peril,  while  lying  off  South  Edisto  Island,  Stouh 
Carolina.  The  steamship  Perit,  belonging  the  libellants,  was 
on  a  voyage  from  New  York  to  Savannah,  and,  discovering 
the  Delaware  blowing  off  steam,  and  with  a  flag  of  distress  set, 
ran  down  to  her,  and  ascertained  that  her  boiler  had  given 
way,  and,  at  the  request  of  her  master,  attached  a  hawser  to 
her  and  towed  her  to  Savannah. 

The  District  Court  allowed  to  the  master  and  crew  of  the 
Perit  $2,500  for  salvage  services.  The  claimant  appealed  to 
this  Court. 

Chwrles  Donohue^  for  the  libellants.. 

Wa/rven  Hardenhergh^  for  the  claimant. 

Nelson,  J.  As  the  allowance  made  in  this  case  depends, 
as  to  the  amount,  upon  the  exercise  of  sound  discretion,  I  am 
not  inclined  to  interfere  with  it. 

A  point  is  made,  that  the  Court  erred  in  not  charging  the 
cargo  with  its  p(^ion  of  the  amount  allowed.  No  such  point 
is  made  in  the  answer ;  and,  besides,  the  owners  of  the  Dela- 
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ware  were  responsible  for  her  seaworthiness,  for  the  want  of 
which  the  disaster  occurred. 

Decree  below  affirmed. 


The  D.  S.  Gbeooby. 


Where  a  ateamshlp  came  In  from  sea  and  anchored,  in  a  thick  fog,  in  the  Hndson 
river,  between  the  city  of  New  York  and  Jersey  City,  about  in  the  nsual  track  of 
the  ferry-boats  running  on  a  ferry  between  the  two  cities,  and  one  of  the 
ferry-boats,  in  one  of  her  trips,  passed  under  the  stern  of  the  steamship  and  saw 
her  just  as  she  was  dropping  her  anchor,  and  afterward,  during  thesame  fog, 
the  same  ferry-boat  collided  with  the  steamship,  *8o  at  anchor :  Heldf  that  the 
ferry-boat  was  in  fault. 

Held,  also,  that  the  steamship  was  not  in  fault,  in  anchoring  where  she  did. 

{Before  Nblson,  J.,  Southern  District  of  New  York,  August  7th^l869.) 

This  was  a  libel,  in  rem^  filed  in  the  District  Court,  against 
the  steam  ferry-boat  D.  S.  Gregory,  by  the  owners  of  the 
fiteamship  Talisman,  to  recover  for  the  damages  sustained  by 
the  latter,  in  a  collision  which  occurred  between  the  two  ves- 
sels, in  the  port  of  New  York,  on  the  morning  of  the  15th  of 
January,  1863,  about  half-past  nine  o'clock.  The  District 
Court  decreed  for  the  libellants,  and  the  claimants  appealed 
to  this  Court. 

Dcmid  D,  Lord^  for  the  libellants. 

Edgar  S,  Van  WinJde^  for  the  claimants. 

Nelson,  J.  The  D.  S.  Gregory  was  one  of  the  ferry-boats 
running  from  the  foot  of  Montgomery  street,  in  Jersey  City, 
•across  the  Hudson  river,  to  the  foot  of  Courtlandt  street,  in 
New  York.  The  Talisman  came  into  the  port  on  the  after- 
noon of  the  14th  of  January,  and  anchored  in  the  river,  about 
in  the  usual  track  of  the  ferry-boats  runnin^between  the  two 
points  above  mentioned.    When  she  arrived,  there  was  a  thick 
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fog,  and  the  river  was  full  of  vessels  at  anchor  and  moving,  so  that 
some  difficulty  was  experienced  in  finding  an  open  space  suffi- 
ciently large  to  anchor  her  without  her  being  in  dangerous  prox- 
imity to  other  vessels.  The  D.  S.  Gregory,  in  one  of  her  trips, 
passed  under  the  stern  of  the  Talisman,  and  saw  her  just  as 
she  was  dropping  her  anchor,  on  her  arrival  in  the  river.  The 
fog  continued  through  the  night  and  the  next  morning,  so  that 
it  was  difficult  to  see  a  vessel  at  a  distance  of  a  ship's  length 
ahead.  The  D.  S.  Gregory,  on  one  of  her  trips  from  the 
New  Jersey  side  to  the  New  York  sidcj  struck  the  Talisman 
about  amidships,  on  her  port  side,  head  on,  doing  considerable 
damage.  The  Court  below  found  the  ferry-boat  in  fault,  upon 
the  facts ;  and,  after  the  best  examination  I  have  been  able  to 
give  to  the  case,  I  am  inclined  to  concur  in  that  view. 

The  main  and  strongest  argument  against  this  conclusion 
is,  that  the  Talisman  was  in  fault,  in  anchoring  in  the  usual 
track  of  these  ferry-boats.  She  was  in  charge  of  a  New  York 
pilot  at  the  time,  who,  of  course,  well  knew  their  usual  track ; 
and,  if  I  could  agree  that  there  was  fault  in  anchoring  a  vessel 
there,  I  should  have  but  little  difficulty  in  coming  to  a  differ- 
ent conclusion.  But  I  am  not  willing  to  establish,  as  a  rule 
of  navigation  in  that  part  of  the  river,  that  vessels  arriving 
must  take  care  to  anchor  outside  the  line  of  any  and  all  of  the 
ferries  crossing  it  at  that  place.  There  are  some  seven  of  them, 
within  a  comparatively  short  distance  from  each  other ;  and 
it  is  apparent,  that,  to  lay  down  any  such  rule,  would  serious- 
ly interfere  with  navigation  and  commerce  upon  that  river. 
The  tracks  of  these  ferries,  regarding  winds  and  tides,  are 
of  no  inconsiderable  width,  and  would,  in  the  aggregate,  occu- 
py a  very  large  portion  of  the  river,  which  would  be  forbid- 
den to  the  accoDimodation  of  vessels  engaged  in  foreign  or 
domestic  commerce.  I  must  hold,  therefore,  that  the  Talis- 
man was  not  in  fault  in  taking  the  position  she  did  in  the 
river,  especially  under  the  circumstances  in  which  she  found 
herself  on  her  arrival.  It  was  the  duty  of  the  D.  S.  Gregory 
to  take  every  reasonable  precaution  in  her  power  to  avoid  the 
Talisman.    In  this,  I  think,  she  failed.    She  knew  that  the 
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TaliBman  was  anchored  in  her  track  the  afternoon  or  eyening 
before ;  and,  ba  the  Talisman  did  not  change  her  position  down 
to  the  time  of  the  collision,  and  the  ferry-boat  was  passing  her 
every  trip  she  was  making,  the  ferry-boat  is  chargeable  with 
notice  of  her  position,  and  should  have  been  so  navigated  as 
to  avoid  her. 

Decree  below  aflirmed. 


The  TTntted  States  vs.  Geobqe  Gorham. 

Under  tbe  Act  of  Febroary  26tb,  1858,  (10  U.  8,  Stat,  at  Large,  166,)  faoneys 
paid  by  tbe  clerk  of  a  District  Conrt^  duriog  bla  clerkship,  for  expenses  in- 
enrred  by  bim,  as  clerk,  for  bo*rd  and  lodging  at  hotels,  while  attending,  as 
clerk,  at  terms  of  the  Court  held  away  from  the  place  where  he  la  required 
to  keep  his  office,  are  not  allowable  to  him  as  "  necessary  ezpenaee  of  his 
office." 

(Before  Nelson,  J.,  Northern  District  of  New  York,  Angnst  Uth,  1869.) 

This  suit  was  commenced  in  the  District  Court,  and  was 
removed  into  this  Court  under  the  provisions  of  the  Act  of 
March  3d,  1821,  (3  U.  S.  Stat,  at  Zarge,  643,)  on  the  ground 
that  the  Judge  of  that  Cburt  was  so  related  to  or  connected 
with  the  defendant,  as  to  make  it  improper  for  him  to  sit  on 
the  trial  of  the  suit.  The  defendant  was  the  clerk  of  the 
District  Court,  from  June,  1861,  to  January,  1867.  He  was 
required  to  reside  at  Buffalo  and  ke,ep  his  office  there.  The 
terms  of  the  Court  were  held  at  Albany,  Utica,  Auburn, 
Bochester,  and  Buffalo,  and  the  clerk  was  required  to  attend 
at  those  terms.  During  his  clerkship,  the  defendant  paid  out 
$577.25,  for  expenses  incurred  by  liim  as  sudi  clerk,  for  board 
and  lodging  at  hotels,  while  attending  at  terms  of  the  Court 
held  away  from  Buffalo.  In  accounting  to  the  Government 
for  the  moneys  received  by  him,  as  clerk,  in  excess  of  his 
maximum  allowance,  he  withheld  the  $577.25.  The  Govern- 
ment, in  adjusting  his  account  for  services,  as  clerk,  withheld 
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$265.61  due  to  him  for  Buch  Bervices,  and  claimed  that  the 
defendant,  as  clerk,  Btill  owed  to  it  $311.64.  Under  the 
Act  of  January  25th,  1828,  (4  V.  .S.  Stat,  at  Zarge^  246,) 
the  Government  withheld  from  the  defendant  the  sum  of 
$311.64,  due  to  him  for  services  rendered  to  the  Government 
as  a  United  States  Conmiissioner.  This  suit  was  brought  at 
the  request  of  the  defendant,  made  before  he  knew  of  the 
withholding  by  the  Government  of  the  $311.64.  The  ob- 
ject of  the  suit  was  to  recover  the  $311.64  claimed  by  the 
Government  to  be  due  from  the  defendant,  as  clerk,  and  to 
determine  the  question,  whether  the  defendant,  as  clerk,  was 
entitled  to  be  allowed  that  amount,  so  paid  by  him  for  board 
and  lodging,  as  being  ^^  necessary  expenses  of  his  office  '^  with- 
in the  meaning  of  the  Act  of  February  26th,  1853,  (10  J7.  S. 
StcU. '  at  La/rge^  166.)  The  case  was  tried  before  the  Court, 
without  a  jnry. 


WilUamh  DoTshemer  {Disi/nd  AUanfvey),  for  the  plaintiffi. 

George  Oorhamhy  defendant,  in  person. 

The  Court  (Kelson,  J.,)  held,  that  the  expenses  in  ques- 
tion were  not  viewable,  and  directed  a  judgment  to  be  en- 
tered for  the  plaintiffs. 


James  Dsakb  and  othebs 
Fkanois  Goodbidob  and  othebs.     In  EQumr. 

Where  real  estate  was  sold  at  auction  by  a  receirer,  and  the  purchaser  refused 
to  complete  the  purchase,  on  account  of  an  alleged  defect  of  title,  and  the 
Ck>nrt  made  an  order  directing  him  to  perfect  the  purchase,  and  the  recehrer 
then  gave  notice  of  the  withdrawal  of  such  order,  and  consented  that  it  should 
be  held  void :  Hdd^  that  the  purchaser  was  entitled  to  be  paid  by  the  receiv- 
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er  his  legal  ezpenees,  indading  reasonable  oonnBel  feee,  incurred  and  paid  In 
eearcbing  and  examining  the  title,  and  in  resisting  the  proceedings  to  have 
the  purchase  perfected. 

(Before  Nklboh,  J.,  Sonthem  IMstrict  of  New  York,  Angost  11th,  1869.) 

A  BBCEivEB,  in  this  case,  sold  at  auction,  under  an  order  of 
the  Court,  certain  real  estate  in  the  city  of  New  York,  which 
was  purchased  at  the  sum  of  $191,000,  by  parties  who  paid 
down  ten  per  cent,  of  the  purchase-money,  ($19,100,)  besides 
$60  for  auctioneer's  fees.  The  purchasers  refused  to  perfect 
the  purchase  on  account  of  an  alleged  defect  of  title,  but  were 
ordered  by  the  Court  to  perfect  it.  From  this  order  an  ap- 
peal to  the  Supreme  Court  was  about  to  be  taken,  when  the 
attorneys  for  the  receiver  gave  notice  of  the  withdrawal  of  the 
order  compelling  the  purchasers  to  fulfil  the  purchase,  and 
consented  that  such  order  shotdd  be  held  void  and  of  no 
effect.  On  these  facts,  the  purchasers  now  presented  a  peti- 
tion, praying  for  a  return  of  the  purchase-money  so  paid,  with 
interest,  together  with  the  legal  expenses,  including  reasonable 
counsel  fees,  incurred  and  paid  in  the  course  of  their  proceed- 
ings  in  making  the  purchase. 

Charles  (y  Conor y  for  the  petitioners. 

Clarrence  A,  Seward^  for  the  receiver. 

Nelson,  J.  I  perceiye  no  valid  objections  to  the  claim, 
and  refer  the  case  to  the  clerk  to  ascertain,  over  and  beyond 
the  purchase-money  paid,  and  the  interest  thereon,  the  amount 
of  the  legal  expenses  and  reasonable  counsel  fees  in  searching 
and  examining  the  title,  and,  also,  in  resisting  the  proceeding 
to  have  the  purchase  perfected. 
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The.  Onbttst. 

'Wbere,  by  a  ch&rter-pfirty,  the  owner  of  a  vessel  agreed  that  she  should  proceed 
direct  firom  the  Tortngas,  whither  she  was  boand,  to  another  port,  to  load  under 
the  charter,  and,  after  arriying  at  the  Tortogas,  she  was  seized  by  the  miUta- 
ry  authorities  of  Fort  Jefferson,  and  compelled  to  go  on  two  Toyages  to  Key 
West,  for  cargoes  of  coal,  which  it  was  alleged  was  necessary  to  be  used  in  con- 
densing fresh  water  for  the  use  of  the  post,  and  the  seizure  was  i^;ainst  the  pro- 
test of  the  master  of  the  yessel,  and  without  any  fault  on  his  part:  Ufid,  in  a 
suit  against  the  ressel,  on  the  charter-party,  to  recover  damages  for  its  breach 
and  for  the  delay,  that  the  military  authorities  were  justified  in  impressing  the 
Tcssel. 

If  they  had  erred,  and  their  error  had  been  simply  an  error  of  judgment,  on  the 
foets  as  they  appeared  to  them,  they  would  still  be  justified. 

The  word  "  direct,''  in  the  charter-party,  means  that  the  vessel  is  to  take  a  direct 
course  from  the  Tortugas  to  the  loading  port,  without  deviation  or  unreason- 
able delay,  and  not  that  she  shall  depart  from  the  Tortugas  immediately. 

The  duty  to  perform  the  agreement  to  proceed  direct  from  the  Tortugas  to  the 
loading  port,  waa  an  obligation  imposed  by  law. 

A  fbrcible  detention  will  excuse  from  the  perfdhnance  of  an  obligation  created  by 
law. 

The  case  of  Paradina  v.  Jane,  {AUeyrCz  R,,  27,)  commented  on. 
The  seizure  of  the  vessel  being  justified,  and  her  owner  having  been  disabled 
from  performing  his  contract  without  any  fault  on  his  part,  the  fiict  that  he 
has  a  remedy  over  against  the  Government  does  not  make  him  respoDsible  to 
the  charterer  for  the  delay. 

In  this  case,  he  is  not  responsible  for  such  delay,  even  though  the  military  au- 
thorities were  trespassers  in  seizing  and  detaining  the  vesseL 

(Before  Nblson,  J.,  Southern  District  of  New  York,  August  14ih,  1869.) 

Thib  was  a  libel  in  rem^  in  the  District  Ooiirt,  against  the 
schooner  Onrust,  to  recover  damages  on  a  charter-party, 
by  which  the  owner  of  the  schooner  chartered  his  vessel  for  a 
voyage  from  a  place,  or  places,  designated,  in  the  State  of  Flori- 
da, to  the  port  of  New  York,  with  a  cargo  of  cedar.  The 
charter-party,  which  was  dated  December  lith,  1865,  con- 
tained this  language :  ^^  It  is  understood,  that  the  vessel  is  now 
loading  for  Key  West,  or  the  Tortngas,  and  is  to  proceed 
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thenoe  direct,  to  load  on  this  charter."  The  vessel  reached 
Fort  Jefferson,  at  the  Tortugas,  January  15th,  1866,. and  dis- 
charged her  cargo,  and  was  ready  to  start  for  the  port  in 
Florida,  as  required  by  the  charter,  when  she  was  seized  by 
the  authorities  of  the  Fort,  and  compelled  to  go  on  two  voy- 
ages to  Key  West  for  cargoes  of  coal,  for  the  alleged  necessi- 
ties of  the  place.  The  allegation  was  that  the  officers  and  sol- 
diers in  the  Fort  depended  upon  coal  to  condense  water  for 
the  post.  The  District  Court  decreed  for  the  claimant  and 
the  libellant.appealed  to  this  Court. 

Oeorge  De  Forest  Lord^  for  the  libellant. 

Robert  D.  Benedict^  for  the  claimant. 

Kelson,  J.  There  is  no  doubt  that  the  vessel  was  im- 
pressed by  the  authorities,  for  the  voyages  to  Key  West,  against 
the  will  and  protest  of  the  master,  and  without  any  fault  on 
his  part ;  and  that,  while  thus  engaged,  she  was  under  the  con- 
trol of  tiie  public  authorities.  This  detention  occasioned  the 
delay  complained  of  in  the  libel  as  an  infraction  of  the  char- 
ter-party. 

In  Mitchell  v.  Hwmiony^  (13  ZTtw^.,  115,  134,)  Chief  Jus- 
tice Taney  says :  "  There  are,  without  doubt,  occasions  in 
which  private  property  may  kwfuUy  be  taken  possession 
of  or  destroyed,  to  prevent  it  from  falling  into  the  hands  of 
the  public  enemy ;  and,  also,  where  a  military  officer,  charged 
with  a  particular  duty,  may  impress  private  property  into  the 
public  service,  or  take  it  for  public  use.  Unquestionably,  in 
such  cases,  the  Government  is  bound  to  make  full  compensa- 
tion to  the  owner ;  but  the  officer  is  not  a  trespasser.''  He  ad- 
mits that,  in  all  such  cases,  the  danger  must  be  immediate  and 
impending,  or  the  necessity  urgent  for  the  public  service,  and 
such  as  will  not  admit  of  delay.  In  that  case,  the  Court  held, 
upon  the  testimony,  which  was  xmdisputed,  that,  a  case  of  dan- 
ger or  necessity,  within  the  rule  of  law,  had  not  been  made  out, 
and  sustained  the  judgment  for  the  plaintiff.     The  Chief  Jus- 
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tice  fiirther  observes,  that,  in  deciding  upon  the  necessity,  "  the 
state  of  the  facts,  as  they  appeared  to  the  o£Scer  at  the  time 
he  acted,  must  govern  the  decision ;  for,  he  mnst  necessarily 
act  npon  the  information  of  others,  as  well  as  his  own  observa- 
tion; and  if,  with  such  information  as  he  had  a  right  to  rely 
upon,  there  is  reasonable  ground  for  believing  that  the  peril  is 
immediate  and  menacing,  or  the  necessity  urgent,  he  is  justi- 
fied in  acting  upon  it,  and  the  discovery  afterwards  that 
it  was  false  or  erroneous,  will  not  make  him  a  trespasser." 
Within  this  principle,  I  am  inclined  to  think,  that,  in  the 
case  now  before  us,  the  authorities  at  Fort  Jefferson  were 
justified  in  impressing  the  vessel  for  the  purposes  and  uses  al- 
leged. Something  is  due  to  the  decision,  made  by  these  offi- 
cers under  the  circumstances  and  relative  situation  and  con- 
dition of  the  Fort — ^remote  from  any  supply  of  fresh  yrater  for 
the  garrison,  and  dependent  upon  tlie  article  of  coal,  as  anec- 
essaiy  material  in  obtaining  it.  The  officers  may  have  erred, 
but,  if  their  error  was  simply  an  «rror  of  judgment,  on  the 
facts  as  they  appeared  to  them,  they  will  still  be  justified. 

It  is  argued,  however,  that,  assuming  this  to  be  so,  it  con- 
stitutes no  defence  against  delay  in  the  voyage,  in  this  case,  as 
the  carrier  had  expressly  agreed  in  the  charter-party,  that  he 
would  proceed  directly  from  the  Tortugas,  on  discharging  his 
cargo,  to  the  T>ort  or  ports  of  loading  in  Florida ;  and  that,  as 
he  thus,  in  terms,  covenanted  to  proceed  directly,  and  without 
any  delay,  this  forcible  detention  will  not  excuse  him,  within 
the  rule  laid  down  in  Pa/radims  v.  Jwnsy  {AUeyn^s  jff.,  27,) 
and  that  class  of  cases.  In  other  words,  it  is  claimed,  that,  if 
a  party  charge  himself  with  an  obligation  possible  to  be  per- 
formed, he  must  make  it  good,  unless  its  performance  is  ren- 
dered impossible  by  ,the  act  of  God,  the  law,  or  the  other 
party.  The  law,  however,  is  otherwise,  if  the  obligation  or 
duty  is  created  by  law. 

It  is  supposed,  by  the  counsel  for  the  libellant,  that,  by  the 
clause  in  the  charter-party  to  which  I  have  referred,  there  is 
an  express  and  positive  obligation  entered  into  by  the  carrier, 
to  proceed  at  once  from  the  Tortugas,  on  unloading  his  out- 
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ward  cargo,  to  the  port  or  ports  in  Florida,  and  that  the  onl  j 
excuse  for  delay  is  to  be  found  in  the  instauces  given  in  the 
case  of  Paradine  v.  Jane.     I  am  of  opinion  that  this  is  too 
narrow  and  strained  a  construction  of  the  word  "  direct,"  in 
the  connection  in  which  it  is  found ;  and  that  a  plainer  and 
more  natural  interpretation  is,  that  that  word  is  used  to  ex- 
press, simply,  the  course  of  the  voyage  to  be  performed  by  the 
vessel,  after  arriving  at  the  Tortugas.     She  was  to  go  direct, 
that  is,  she  was  to  take  a  direct  course  thence,  to  the  port  or 
ports  in  Florida,  without  deviation  or  unreasonable  delay. 
Giving  to  the  word  this  interpretation,  the  duty  to  perform 
the  covenant  with  diligence,  and  in  a  reasonable  time,  was  an 
obligation  imposed  by  law,  as  contradistinguished  fi*om  one 
imposed  by  positive  contract.    It  did  not  mean  that  the  vessel 
should  depart  from  the  Tortugas  instantly  or  immediately,  but 
that  she  should,  at  that  place,  enter  upon  the  voyage  provided 
for  in  the  charter,  and  proceed  in  a  direct  course  to  the 
place  of  loading  in  Florida.    The  degree  of  diligence  and  de- 
spatch, according  to  this  interpretation,  is  a  question  of  law, 
under  the  particular  circumstances  of  the  case. 

It  is  insisted,  however,  that,  admitting  that  the  officers  at 
the  Fort  were  justified  in  seizing  the  vessel,  and  that  the 
party  was  disabled  from  performing  his  contract  without  any 
fault  on  his  part,  still,  as  he  has  a  remedy  over  against  the 
Government,  he  is  not  exempt  from  responsibility  for  the  de- 
lay. The  answer  is,  that  the  remedy  over  is,  within  the  con- 
templation of  the  rule  in  Paradme  v.  J(vne^  a  legal  remedy, 
which  may  be  enforced  in  a  Court  of  justice. 

Upon  the  interpretation  thus  given  to  the  contract,  the 
defence  here  is  complete,  even  assuming  that  the  officers  of  the 
Fort  were  trespassers  in  seizing  and  detaining  the  vessel. 
{Ha/rmomj  v.  Bingham^  2  Kem.^  99 ;  Parsons  v.  Ha/rdyj  14 
Wmd,,  215 ;  Wibert  v.  iT.  T.  cfe  Erie  P.  P.  Co,,  19  Parlh 
/SI  C.  P.,  36,  and  2  ITem.y  245 ;  dmger  v.  Hudson  Pim^  P. 
P.  Co.,  6  Duer,  375.) 

Decree  affirmed. 
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Josspfi  CuBTis,  Teubt^,  &C. 

Haskell  Gt,  Smith,  ADMmiBTSATos,  &c.,  of  Cicebo  Collins,^ 

Deceased. 

An  imezeeated  trast,  created  by  a  will,  for  the  use  and  benefit  of  H.,  and,  in  the 
event  of  his  death,  daring  his  nunoiity,  for  the  use  and  abeolate  eojoyment  of 
the  heirs  of  N.,  is  a  unit,  and  cannot  be  separated  into  distinct  trusts,  nor  can 
its  administration  properly  be  diyided. 

The  trustee  of  such  a  trust  must  take  the  trust  property  encumbered  with  the 
whole  trust 

It  being  one  of  the  terms  of  such  trust,  that  such  portion  of  the  estate  as  may  be 
necessary  shall  be  expended  in  the  education  and  support  of  H.,  a  Court  of 
equity  will  not  permit  H.  to  be  deprived  of  a  proper  allowance  for  mainte- 
nance and  education,  in  order  to  enhance  the  contingent  estate  for  the  bene- 
fit of  the  heirs  of  N. ;  nor  will  it  permit  the  property  to  be  wasted  one  H., 
without  r^rd  to  the  contingent  rights  of  the  heirs  of  N. 

The  administrator  of  a  deceased  trustee  of  such  trust  is  not  liable,  in  this  Court, 
to  be  sued  in  a  suit  at  law,  by  the  successor  of  such  deceased  trustee,  to  re- 
coyer  the  trust  fund,  but  can  be  called  to  account  for  such  fund  only  in  a  suit 
in  equity. 

A  person  who  is  not  appointed  trustee  under  such  will,  but  is  only  empowered 
to  carry  into  effect  its  trust,  so  far  as  relates  to  H.,  has  no  right  to  the  custody 
of  the  trust  fund. 

In  an  action  at  law,  this  Court  is  governed 'by  the  laws  in  force  in  Connecticut, 
when  those  laws  relate  to  the  substantial  rights  of  the  parties,  and  not  to  mere 
matters  of  practice. 

It  is  the  law  of  Connecticut,  that  a  guardian  must  be  constituted  such  by  an  ap. 
pointment  made  in  Connecticut,  before  he  can  bring  an  action  in  a  Court  in 
Connecticut,  to  recover  property  clsimed  by  him  as  guardian. 

The  Statute  of  Connecticut,  passed  in  1804,  {Oentral  8taMe$  of  Conn,,  1866, 
816, 817,)  does  not  confer  on  a  foreign  guardian  the  right  to  sue  in  Connecti 
cut,  either  at  law  or  In  equity. 

BenMe,  that,  where  the  legal  title  of  a  trustee  is  created  by  the  owner  of  proper- 
ty, the  right  of  the  trustee  to  enforce  it  will  be  recognized  every  where ;  but, 
where  such  title  is  derived  solely  from  some  act  of  the  law,  the  effect  of  that 
act  is  confined  to  the  territorial  jurisdiction  over  which  the  law  extends. 

Whenever  a  trustee  of  the  latter  description  seeks  to  exercise  his  powers  in  an- 
other State  than  that  under  whose  laws  he  was  appointed,  he  must  first  have 
his  appointment  repeated  by  the  local  tribunal  having  jurisdiction  over  the 
appointment  of  trustees. 
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A  tnutee  of  the  former  description,  where  the  trust  is  crested  by  a  will,  mnst^ 
whether  he  be  appointed  tmstee  by  the  will  or  otherwise,  prove  the  will  in 
the  local  jurisdiction  where  the  tnist  fiond  is  in  the  hands  of  a  person  from 
whom  he  seeks  to  recoTer  it,  before  he  can  nudntain  a  suit  against  each  per- 
son therefor.  .^ 

(Before  Sbifmaii,  J.,  Connecticat,  August  24th,  1869.) 

A     This  was  an  action  at  law,  for  an  acconnt,  tried  before  the 
Court,  without  a  jury. 

Dcmid  B.  Beach^  for  the  plaintiff. 

Origen,  S,  SeymouTy  for  the  defendant. 

Shiphan,  J.  On  the  8th  of  June,  1860,  Alida  M.  Benson, 
of  Chicago,  Illinois,  died,  leaving  a  last  will  and  testament, 
which,  among  other  things  not  necessary  to  ^lention  here,  con- 
tained the  following  clauses:  ^^My  pianoforte  and  silver  I 
give  and  bequeath  to  my  nephew,  Homer  Collins,  son  of  Nel- 
son Collins,  and  I  direct  that  the  care  and  custody  thereof 
during  the  minority  of  said  Homer,  be  given  to  his  fftther. 
All  the  rest  and  residue  of  my  property,  consisting  of  bonds, 
promissory  notes,  and  debts  due  and  owing  to  me,  and  all 
securities  by  way  of  mortgage  or  otherwise,  given  for  the  pay- 
ment thereof,  I  hereby  give  and  bequeath,  subject  to  the  pay- 
ment of  my  just  debts,  and  the  charges  and  legacies  hereinbe- 
fore named,  to  my  brother.  Nelson  Collins,  in  trust,  neverthe- 
less, for  the  following  uses  and  purposes,  that  is  to  say :  That 
my  said  brother  shall  collect  the  same,  and  invest  the  proceeds 
arising  from  such  collections,  for  the  sole  use  and  benefit  of 
my  said  nephew,  Homer  Collins,  for  and  during  his  minority, 
and,  when  he  shall  attain  the  age  of  twenty-one  years,  then 
that  he  give  said  proceeds,  with  aU  the  increase  thereof,  to  the 
said  Homer  absolutely ;  but,  in  case  the  said  Hom^  shall  die 
during  his  minority,  leaving  any  brother  or  sister  him  survi- 
ving, then,  and  in  that  case,  the  said  proceeds,  with  all  their 
increase,  over  and  above  what  shall  have  been  expended  for 
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and  on  aeeount  of  said  Homer,  to  be  held  after  bis  decease  for 
the  use  and  benefit  of  the  remaining  child  or  children  of  the 
said  Kelsonj  for  and  dnring  their  minority,  and  to  be  divided 
between  them,  share  and  share  alike,  as  they  shall  respective- 
ly attain  the  age  of  twenty-one  years ;  but,  in  the  event  of  the 
decease  of  the  said  Homer  dnring  his  said  minority,  leaving  no 
brother  or  sister  him  surviving,  or,  in  the  event  of  the  decease 
of  the  remaining  child  or  children  of  the  said  JN'elson  dnring 
tkeir  minority,  then,  upon  the  decease  of  the  said  Homer,  in 
the  one  case,  and  the  decease  of  the  remaining  child  or  chil* 
dren,  in  the  other  case,  said  proceeds  then  remaining,  with  all 
their  increase,  to  go  to  such  person  as  said  Nelson  shall  in 
writing  appoint,  to  be  held  by  snch  person  for  the  sole  nse, 
benefit  and  enjoyment  of  said  Nelson  for  and  during  his  life, 
and  to  be  used,  managed,  controlled  and  disposed  of  in  such 
way  or  manner  as  he,  the  said  Nelson,  shall  direct,  and^ 
in  the  event  that#any  portion  thereof  shall  remain  at 
the  time  of  his  decease,  the  portion  then  remaining 
to  go  to  such  person  or  persons,  use  or  uses,  as  he,  the  said 
Nelson,  shall,  in  and  by  his  last  wiU  and  testament,  ap- 
point, and,  in  defatdt  of  suich  appointment,  then  to  the  heirs 
of  said  Nelson."  The  testatrix  appointed  Seth  Wadhams  to  be 
her  executor.  The  will  was  duly  probated  in*the  county  Courf 
for  the  coimty  of  Cook,  Illinois,  and  the  estate  of  the  deceased 
was  there  settled.  Nelson  Collins,  to  whom  the  above  bequest 
was  made  in  trust,  died,  at  sea,  on  the  18^  of  January,  1861, 
his  wife,  the  mother  of  Homer,  having  died  previously.  The 
domicil  of  Homer  Collins,  the  cestui  que  trust  named  in  the 
will,  has  always  been  and  now  is  in  the  State  of  New  York. 
On  the  28d  of  April,  1861,  Cicero  Collins,  then  of  the  city  of 
New  York,  was,  by  the  Supreme  Court  of  that  State,  appoint- 
ed "  trustee,  in  place  of  Nelson  Collins,  deceased,  and  directed 
and  fully  empowered  to  execute  the  trust  in  and  by  said  will  . 
directed  in  favor  of  said  Homer  Collins."  Homer  Collins  waa 
then,  and  is  still,  an  infant,  under  the  age  of  twenty-one  years. 
Cicero  Collins  accepted  the  appointment  of  trustee,  and,  on 
the  22d  of  May,  1861,  duly  filed  his  bond  for  the  faithful  per- 
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formance  of  the  truflt.  On  the  6th  of  October,  1861,  he  re- 
ceived from  Wadhams,  the  executor  of  the  will,  the  property 
bequeathed  in  the  clauses  of  the  will  above  cited,  and  gave 
his  receipt  therefor.  He  subsequently  converted  the  same  in- 
to money,  amounting  to  several  thousand  dollars,  and  held  the 
avails  thereof  in  his  hands  at  the  time  of  his  death,  which  took 
place  at  Litchfield,  Connecticut,  which  place  was  then  his 
domicil,  in  1866.  The  Court  of  Probate  for  the  district  of 
Litchfield,  having  jurisdiction  of  the  settlement  of  the  estate 
of  Cicero  Collins,  appointed  Haskell  G.  Smith,  the  defendant, 
Administrator  thereon,  which  trust  he  accepted,  and  gave  bonds 
for  its  performance.  Nelson  Collins  left  no  children  other 
than  Homer,  the  one  named  in  the  will,  and  left  no  will.  On 
the  24th  of  February,  1868,  the  Supreme  Court  of  the  State  of 
'New  York,  at  a  special  term  held  at  Rochester,  the  domicil  of 
H^omer  Collins,  appointed  the  plaintijff  "  trustee  under  the  will 
of  the  said  Alida  M.  Benson,  to  execute  and  carrry  into  effect 
the  same,  so  far  as  it  relates  to  the  infant  Homer  Collins." 
The  trustee  accepted  the  appointment,  and  gave  bonds.  He 
has  now  instituted  the  present  suit  against  the  defendant,  as 
administrator  of  Cicero  Collins,  the  former  trustee.  It  is  an 
action  at  law,  for  an  account,  and  the  declaration  alleges,  that 
Cicero  Collins,  in  his  lifetime,  as  bailiff  and  receiver  of  the 
minor  Homer  Collins,  received  from  Wadhams,  the  executor  of 
Alida  M.  Benson,  eight  thousand  dollars,  and  from  other  sources 
two  thousand  dollars^  It  is  conceded,  that  whatever  property 
or  funds  Cicero  Collins  received,  came,  in  some  form,  from  the 
estate  of  Alida  M.  Benson,  and  under  her  will,  as  above  cited. 
The  defendant  has  pleaded  the  general  issue,  and  also 
set  up  several  specific  grounds  of  defence :  (1.)  That  the 
Supreme  Court  of  New  York  had  no  jurisdiction  to  ap- 
point the  plaintiff  trustee,  as  set  forth  in  the  declaration ; 
(2.)  That,  whatever  appointment  the  plaintiff  in  fact  received 
from  the  Supreme  Court  of  New  York,  that  appointment  con- 
ferred upon  him  no  power  to  act  within  the  limits  of  the  State 
of  Connecticut,  or  bring  this  suit  in  this  Court ;  (3.)  That, 
whatever  may  have  been  the  relations  existing  between  Cicero 
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Oollins  and  the  minor,  the  former  was  never  trustee  of  the  es- 
tate of  the  latter,  nor  bailiff  or  receiver  of  any  part  of  his  es- 
tate,  or  liable  to  be  sued  in  an  action  of  account ;  (4.)  That  the 
defendant,  as  administrator  of  Cicero  Collins,  deceased,  is  not 
liable  to  be  sued  in  an  action  of  account  by  the  minor,  or  any 
one  in  his  behalf.  These  four  points  are  set  up  by  notice,  un- 
der the  general  issue,  according  to  the  modem  practice  of  the 
State  Courts  in  Connecticut,  and,  as  no  objections  have  been 
raised  to  this  form  of  presenting  the  questions  in  this  Court, 
all  such  objections  are  deemed  to  have  been  waived  by  the 
plaintiff,  and  the  Court,  for  the  purposes  of  this  case,  takes  the 
questions  as  if  more,  formally  pleaded. 

The  will,  after  the  bequest  of  the  pianoforte  and  silver  to 
Homer  Collins,  already  cited,  makes  certain  other  devises  and 
bequests,  which  need  not  be  noticed  in  this  case.  Then  fol- 
lows the  residuary  clause,  above  cited,  giving  to  Nelson  Col- 
lins the  property  in  question,  in  trust  for  the  uses  set  forth. 
Both  Nelson  Collins  and  his  wife,  the  parents  of  Homer  Col- 
lins, being  dead,  leaving  no  issue  except  Hlhner,  the  scope  of 
the  trust  created  by  the  will  is  narrowed.  In  case  of  Homer's 
death  before  attaining  his  majority,  a  contingency  provided 
for  in  the  will,  he  can  leave  no  brother  or  sister.  Nelson 
being  dead,  the  contingency  upon  which  he  was  to  appoint  a 
trustee  to  hold  the  property  for  his  use  and  benefit,  can  never 
occur.  He  left  no  will  making  any  appointment  touching  the 
trust  property.  Whether  he  had  the  power  to  make  such  an 
appointment  by  will,  previous  to  the  death  of  Homer,  need 
not  be  determined.  All  the  provisions  of  the  trust  have, 
therefore,  fallen,  except  those  which  relate  to  the  interests  of 
Homer  Collins  and  of  the  heirs  of  Nelson  Collins.  The  trust, 
then,  created  by  the  will,  as  it  now  stancU,  is,  first,  for  the 
benefit  of  Homer,  and,  second,  in  the  event  of  his  death,  be- 
fore his  majority,  for  the  benefit  of  the  heirs  of  Nelson  Col- 
lins. It  is  quite  possible  that  the  heirs  of  Nelson  Collins,  and 
those  of  Homer,  may  be  identical ;  but  it  is  not  necessary  to 
decide  this  question.  If  they  be  identical,  that  fact  has  no 
importance  in  relation  to  this  property,  for,  upon  the  death 
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of  Hom^r,  daring  his  minority,  the  property  must  go,  under 
the  will,  ^^  to  the  heirs  of  said  Kelson."  The  fact,  if  it  be  so, 
that  the  heirs  of  If  elson  and  Homer  are  identical,  would  make 
no  difference.  If  they  take  by  the  happening  of  the  contin- 
gency  upon  which  their  right  is  Buspended,  they  take  a«  a  de- 
scription  of  persons  nnder  the  will,  and  not  by  descent  from 
either  Nelson  or  Homer.  This  is,  therefore,  an  unexecuted 
trust,  for  the  use  and  benefit  of  Homer  Collins,  and,  in  the 
event  of  his  death,  during  his  minority,  for  the  use  and  abso- 
lute enjoyment  of  the  "  heirs  of  Nelson  Collins."  Such  a 
trust  is  a  imit,  and  cannot  be  separated  into  distinct  and  seve- 
ral trusts,  nor  can  its  administration  properly  be  divided. 
The  trustee,  when  properly  appointed,  must  take  the  proper- 
ty encumbered  with  the  whole  trust,  and  be  held  accountable 
to  the  heirs  of  Nelson  Collins,  as  well  as  to  the  primary  eeatui 
que  tru9ty  Homer.  The  trust  continues  till  the  latter  arrives 
at  the  age  of  twenty-one  years,  if  he  shall  live  so  long,  when 
it  must  terminate  by  the  payment  of  the  estate  over  to  him. 
If  he  should  di^uring  his  minority,  then  the  trust  must  ter- 
minate at  his  death,  by  the  payment  of  the  same  over  to  the 
heirs  of  Nelson. 

From  the  langaage  of  the  will  creating  the  trust,  it  is  evi- 
dent that  the  testatrix  intended  that  such  portion  of  the  in- 
come (and  perhaps  such  portion  of  the  principal)  as  might 
be  necessary,  should  be  expended  in  the  education  and  sup- 
port of  Homer.  I^or  an  equitable  administration  of  the  trust 
in  this  particular,  the  trustee  would  be  accountable  both  to 
the  minor  and  to  the  heirs  of  Nelson,  and  his  expenditures 
therein  would  be  under  the  control  of  the  proper  tribunal,  on 
the  application  of  either  of  these  parties.  A  Court  of  Chance  * 
ry  would  not  permit  Homer  to  be  deprived  of  a  proper  allow- 
ance for  maintenance  and  education,  by  the  niggardly  p^i- 
mony  of  a  tnistee,  in  order  to  enhance  the  contingent  ^estate 
for  the  possible  benefit  of  the  heirs  of  Nelson.  On  the  other 
hand,  it  wotdd  not  permit  the  property  to  be  improperly  lav- 
ished on  the  primary  cestui  que  trusty  without  regard  to  the 
contingent  rights  of  those  heirs. 
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This  being,  then,  an  indivisible,  open  and  unexecuted 
trust,  the  question  arises,  whether  the  administrator  of 
the  deceased  trustee-  is  liable  to  a  suit  at  law  for  the  trust 
fund.  The  question  can  be  easily  answered.  The  author- 
ities are  uniform  and  decisive  on  the  point.  In  B<M%ng9 
V.  WiOmg,  (4  Wash.  G.  CM.,  248,  260,)  Mr.  Justice  Wash- 
ington remarks :  ^^  Courts  of  equity  have  always  claimed  and 
exercised  exclusive  jxuisdiction  in  cases  of  trusts,  and  over  the 
conduct  of  those  appointed  to  execute  them.  This  has  never 
been  disputed  ground.  No  other  tribunal  can  so  properly  di- 
rect the  manner  of  executing  them,  or  inquire  into  and  cor- 
rect abuses,  where  there  has  been,  or  is  likely  to  be,  misman- 
agement by  the  trustees.  Ko  other  Court  can  so  conveniently 
provide  against  those  unforeseen  casualties  which  may  defeat 
the  wi}l  of  the  party  who  created  the  trust.  It  would  be  a  re- 
proach upon  the  administration  of  justice,  if  a  Court  of  equity 
did  not  possess  these  powers,  since  it  must  be  admitted,  on  all 
hands,  that  they  cannot  be  exercised  by  the  Courts  of  cont- 
mon  law."  (See,  also,  2  Swiff  a  Digest,  117 ;  2  Story^a  Eq. 
Juris.,  %  1058 ;  Ada/rn^  ^'jPP-  26,  27.)  This  is  the  general . 
doctrine  and  has  been  uniformly  adhered  to.  As  is  remarked 
by  Nelson,  Ch.  J.,  in  Bias  v.  BrwnMa  Eafr,  (24  Wend.,  9, 18 :) 
^^It  cannot  be  necessary  for  Courts  of  law,  at  this  day,  to  repudi- 
ate any  such  jurisdiction ;  they  never  possessed  it,  and  are  suffi- 
ciently burthened  with  their  own  legitimate  duties,  if  no  oth- 
er considerations  influenced  them,  not  to  desire  a  most  incon- . 
venient  enlargement,  by  usurping  the  peculiar  province  of  an- 
other forum.  5  Veeey,  %il ;  Willis  on  Trusts,  7,  8,  cmd  note 
k,  and  16 ;  LewMi/n  on  Trusts,  20 ;  2  HalPs  JR.,  180." 

Had  the  present  suit  been  brought  against  Cicero  Collins 
during  his  lifetime,  he  could,  beyond  all  doubt,  have  ef- 
fectually interposed  this  objection  to.  the  jurisdiction  of  this 
Court,  as  a  Court  of  law.  He  was  liable  to  be  called  to  ac- 
count only  in  a  Court  of  equity.  Now,  I  apprehend  that  the 
administrator  of  the  deceased  trustee  stands,  in  this  particular, 
in  the  same  position  as  his  intestate  stood.  He  took  the  es- 
tate, not  as  administrator,  but  as  trustee  for  the  time  being. 


544  CONNECTICUT, 


Cahin  v.  Smith. 


{Tiffany  <b  BuOa/rd  on  Trusts  <6  Trustees^  826,  826.)  The 
fiind  does  not  belong  to  the  estate  of  the  deceased,  and  is  not 
assets  in  the  hands  of  his  administrator.  It  is  not  to  be  ap- 
plied for  the  benefit  of  the  creditors  or  distributees  of  Cicero 
Collins'  estate,  bnt  is  to  be  held,  protected  and  disposed  of  in 
accordance  with  the  directions  in  the  will.  {Dias  v.  BrundPs 
E^T,  24:  Wend.,  9, 18). 

It  mnst  be  remarked,  that  there  is  no  claim  or  evidence  of 
any  express  promise  by  Cicero  Collins,  or  bj  his  administra- 
tor, to  pay  over  any  portion  of  this  tmst  fimd,  and,  if  there 
had  been,  it  may  well  be  doubted,  whether  a  Court  of  law 
wotdd  be  justified  in  holding  such  a  promise  a  sufBicient 
foundation  for  an  action  at  law.  Such  a  proceeding  against  a 
trustee  is  only  allowable  where  he  has  some  distinct,  separate 
and  ascertained  balance  in  his  hands,  to  which  some  particular 
party  is  entitled,  and  which  the  trustee  has  expressly  promised 
to  pay.  In  such  a  case,  a  suit  at  law  will  lie  against  the  trus- 
tee individually.    {Dids  v.  BrundPs  EsiTy  24  Wend,,  9, 18.) 

But  there  is  another  very  serious  difficulty  in  this  case — 
one  which  exemplifies  the  mischief  and  impracticability  of  at- 
tempting to  deal  with  such  a  trust  as  this  in  a  Court  of  law. 
As  I  have  already  shown,  this  is  an  indivisible  trust,  created 
by  will,  and,  though  now  narrowed  in  its  scope,  by  the  death 
of  an  intermediate  party,  it  is  a  trust  to  be  held  and  executed 
for  the  benefit  of  Homer  Collins,  in  such  a  manner  as  to  pro- 
tect the  contingent  rights  of  the  heirs  of  Nelson  Collins. 
Now,  the  plaintiff  in  this  case  was  not  appointed  to  execute 
this  trust.  His  appointment  purports  to  authorize  him  only 
to  '^  execute  and  carry  into  effect  the  same,  so  far  as  it  relates 
to  the  infant  Homer  Collins."  Surely,  it  requires  neither  ar- 
gument nor  authority  to  prove,  that  the  trust  created  by  this 
will  cannot  be  parcelled  out  in  this  way,  and  the  whole  fund 
be  vested,  by  a  judgment  at  law,  in  a  person  who  at  most  is  au- 
thorized to  act  only  in  behalf  of  one  branch  of  the  trust  and  of 
one  of  the  parties  thereto.  Even  a  Court  of  equity  would  not 
be  justified  in  directing  this  fund  t#  be  delivered  to  a  ti^istee 
clothed  only  with  these  limited  powers,  and  subject  only  to 
such  limited  responsibilities. 
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It  follows,  from  these  yiews,  that  this  trust  fund  cannot  be 
recovered  in  this  action  at  law.  (1.)  The  defendant,  as  rep- 
resenting the  deceased  trustee,  is  liable  to  account  only  in 
equity.  The  administration  of  the  fund  by  the  deceased 
should  pass  under  the  review  of  a  Court  of  equity,  where  his 
account  can  be  properly  settled  and  stated^  so  that,  if  there 
has  been  any  diminution  of  the  fund  through  his  mal-admin- 
istration,  it  can  be  clearly  ascertained,  and  the  trust  estate  be 
put  in  the  way  of  being  reimbursed  out  of  the  sureties  of  the 
deceased  trustee,  or  out  of  the  assets  in  the  hands  of  his  ad- 
ministrator. (2.)  The  action  at  law  must  fail,  because  the  9.p- 
pointment  of  the  plaintiff  is  not  that  of  trustee  under  the  will, 
empowered  to  execute  the  trust  therein  created,  but  only  to 
carry  into  effect  the  same,  so  far  as  it  relates  to  the  infant. 
Homer  Collins.  Siich  an  appointment  alone  confers  no  right 
to  the  custody  of  this  trust  fund. 

It  has  not  escaped  my  attention  that  the  pianoforte  and 
silver,  given  by  the  will,  are  no  part  of  the  trust  property.  K 
they  hava^been  sold,  the  avails  form  no  part  of  the  trust  funds. 
They  were  specifically  given  by  the  will  to  Homer.  His  fa- 
ther was  merely  to  have  the  care  and  custody  of  the  articles 
during  the  minority  of  his  son.  The  latter  took  them  by  an 
indefeasible  title,  and,  at  his  death,  they  go  to  his  heirs,  and 
are  in  no  way  embraced  in  this  trust  into  which  the  residuary 
estate  was  thrown.  As  the  father,  to  whose  care  and  custody 
they  were  committed  by  the  will,  during  the  minority  of  the 
legatee,  is  dead,  their  custody  now  belongs  to  his  guardian. 
But  the  plaintiff  does  not  sue  in  this  case,  at  least  in  form,  as 
Mb  guardian.  If,  however,  his  appointment  by  the  Supreme 
Court  of  New  York  could  be  construed  as  clothing  him  with 
the  rights,  powers  and  character  of  guardian,  he  could  not  be 
permitted  to  maintain  this  action,  even  for  the  avails  of  this, 
pianoforte  and  silver,  for  the  obvious  reason  that  he  has  not. 
taken  out  letters  of  guardianship  in  this  State. 

In  actions  at  law,  this  Court  is  governed  by  the  laws  ia 
force  in  this  State,  when^those  laws  relate  to  the  substantial 
tights  of  the  parties,  and  not  to  mere  matters  of  practice. 
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Now,  it  is  the  settled  law  of  this  State,  as  well  as  of  all,  or 
nearly  all,  other  States  and  countries,  that  foreign  guardians 
cannot  maintain  suits  beyond  the  territory  in  which  they  were 
appointed.  Mr.  Justice  Story,  in  his  Conflict  of  ZawSy  (§  504 
a,)  remarks,  after  having  stated  the  rule  in  regard  to  immov- 
able property :  ^  The  same  rule  is  applied,  by  the  common 
law,  to  movable  property,  and  has  been  fully  recognized  both 
in  England  and  in  America.  No  foreign  guardian  can,  vir^ 
tute  officii^  exercise  any  rights,  or  powers,  or  functions  over 
the  movable  property  of  his  ward,  which  is  situated  in  a  dif- 
ferent State  or  country  from  that  in  which  he  has  obtained 
his  letter  of  guardianship.  But  he  must  obtain  new  letters 
of  guardianship  from  the  local  tribunals  authorized  to  grant 
the  same,  before  he  can  exercise  any  rights,  powers,  or  func- 
tions over  the  same.  Few  decisions  upon  the  point  are  to  be 
found  in  the  English  or  American  authorities,  probably  be- 
cause the  principle  has  always  been  taken  to  be  unquestiona- 
ble, founded  upon  the  close  analogy  of  the  case  of  foreign  ex- 
ecutors and  administrators."  In  a  learned  note  tg  Aruirews 
V.  Herriot^  (4  Cowen^  529,)  the  reporter  says :  "  But  persons 
coming  en  autre  droits  under  the  appointment  of  foreign  laws, 
cannot  be  parties.  To  entitle  them  to  be  received  as  such, 
they  must  have  their  appointments  repeated  under  our  laws." 
The  precise  point  was  directly  decided  by  Chancellor  Kent, 
in  Morrell  v.  Dickey^  (1  Johns.  Ch,  H.,  153.)  He  held,  in 
that  case,  that  a  mother  duly  appointed  by  the  Orphans'  Court 
in  Philadelphia  was  not  entitled  to  receive  a  legacy  due  to 
her  infant  son,  from  an  administrator  in  New  York.  The 
Chancellor  .remarked :  "  It  is  only  in  her  character  of  guardi- 
an duly  appointed  here,  upon  requisite  security,  that  she  can 
entitle  herself  to  receive  the  legacy  of  her  son."  As  intimated 
by  Mr.  Justice  Story,  this  doctrine  has  undoubtedly  been  re- 
garded as  resting  upon  the  same  principle  as  that  which  holds 
foreign  executors  and  administrators  imder  a  disability  to  sue 
until  they  have  received  authority  from  the  local  tribunals 
authorized  to  grant  the  same.  Thii  was  evidently  the  view 
of  Chancellor  Kent,  in  Morrell  v.  Dickey^  and  of  Judge 
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Cowen,  in  his  note  to  Andrews  v.  Herriot;  for,  the  cases 
they  cite  in  support  of  the  position  they  take,  are  all,  or  nearly 
all,  those  which  relate  to  the  rights  and  powers  of  foreign  ex- 
ecutors and  administrators.  The  doctrine,  so  far  as  it  relates 
to  executors  and  administrators,  has  repeatedly  received  the 
sanction  of  the  Supreme  Court  of  Errors  of  Connecticut,  and 
once,  at  least,  of  the  Circuit  Court  of  the  United  States  for 
this  district.  (Hobart  v.  Corm,  Turrvpihe  Co.^  15  <7wm.,  145  ; 
JRUey  V.  Riley ^  3  J9ay,  74 ;  Cha/mplin  v.  TiUey^  Id.^  303.) 

This  rule  of  law,  touching  the  disability  of  foreign  guar- 
dians, executors,  &c.,  which  has  prevailed  in  Connecticut  in 
common  with  other  States,  has  never  been  abrogated.  It  has, 
however,  been  slightly  modified  by  statute,  but  not  to  the  ex- 
tent of  conferring  the  right  to  sue,  either  at  law  or  in  equity. 
B^ai  Act  passed  in  1854,  {Oeneral  Stat,  of  Conn.^  1866,  316, 
817,)  it  was  provided  as  follows :  * '  Sect.  87.  Whenever  any  exe- 
cutor, administrator,  guardian  or  trustee,  shall  hold  in  his  hands 
the  personal  estate  belonging  to  any  heir,  legatee,  or  ward,  under 
the  age  of  twenty-one  years,  who  is  an  inhabitant  of  another  of 
the  United  States,  and  residing  therein,  such  personal  estate 
maybe  transferred  and  delivered  to  the  legal  guardian  or  trus- 
tee of  such  minor,  appointed  under  the  authority  of  the  State 
where  such  minor  resides,  and  having,  by  the  laws  of  the  State 
where  appointed,  power  and  authority  to  control  the  property 
of  his  ward.  Sect.  88.  "Whenever  such  guardian  or  trustee 
shall  be  desirous  to  receive  such  property,  he  may  file  his  ap- 
plication in  the  Probate  Court  where  the  will  was  proved, 
administration  granted,  or  the  appointment  of  the  guardian  or 
trustee  in  this  State  was  made,  stating  the  facts  by  reason  of 
which  he  claims  said  property,  and  asking  said  Court  to  direct 
that  said  property  shall  be  delivered  to  him ;  and,  upon  his 
depositing  in  said  Court  a  copy  of  the  record  of  his  appoint- 
ment under  the  authority  of  the  State  in  which  his  appoint- 
ment was  made,  certified  conformably  to  the  Acts  of  Congress 
relating  to  the  certification  of  judicial  proceedings  between 
the  States,  and  furnishing  satisfactory  evidence  that  such 
guardians  and  trustees  have  power,  by  the  laws  of  the  State 
where  he  was  appointed,  to  control  the  estate  of  their  wards, 
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Buch  Court  of  Probate  may,  in  its  discretion,  direct  such  estate 
to  be  transferred  to  such  guardian  or  trustee.    Sect.  89.  The 
executor,  administrator,  guardian,  or  trflstee,  shall  .transfer 
the  personal  estate  of  such  heir,  legatee  or  ward,  to  said  gaar- 
.  dian  or  trustee,  according  to  the  directions  of  said  Court,  and 
take  his  receipt  for  the  same,  and  shall  make  return  of  his 
doings  under  oath,  which,  with  said  receipt,  shall  be  recorded 
in  the  records  of  said  Court,  and  said  executor,  administrator, 
guardian,  or  trustee,  shall  thereupon  be  discharged  from  all 
future  liability  for  the  property  so  transferred.    Sect.  90,  The 
Courts  of  Probate  may  direct  guardians  of  minors  residing  in 
another  State  to  pay  over  all,  or  a  part,  of  the  annual  income 
of  such  minor's  property,  to  be  applied  to  the  nurture  or 
education  of  suc^   minor,   in  the    State  where  he  or  she 
resides."    These  sections  of  the  Connecticut  statutes  sm  of 
comparatively  recent  enactment,  and  were  obviously  made  in 
view  of  the  disability  of  foreign  executors,  administrators, 
trustees,  and  guardians  to  maintain  suits  in  this  State  without 
first  having  their  appointments  repeated  here.     They  were 
intended  to  partially  obviate  the  difficulty  arising  from  this 
disability,  by  permitting  a  resort  to  the  discretionary  power 
conferred  upon  the  Courts  of  Probate  in  behalf  of  foreign 
minors  entitled  to  property.    No  doubt,  the  primary  object 
of  the  statute  was  to  deal  with  those  cases  where  legatees,  dis- 
tributees and  wards  under  age,  derive  their  right  to  property 
from  estates  of  persons  deceased  here,  in  the  place  of  their 
domicil,  and  where  administration  of  their  estates  must  be  had. 
But  the  language  of  the  Act  is  broad  enough  to  include  prop- 
erty in  the  hands  of  a  guardian  or  trustee  and  belonging  to 
foreign  minors,  from  whatever  source  derived.    But  the  whole 
power  in  the  premises  is  confided  to  the  discretion  of  the 
Courts  of  Probate,  to  be  exercised,  if  at  all,  in  conformity  with 
the  provisions  of  the  Act.    Beyond  this,  the  disability  to 
maintain  legal  proceedings  to  recover  the  property  still  re- 
mains.   Therefore,  the  plaintiff  cannot,  even  if  he  is  to  be 
deemed  clothed  with  the  rights  and  powers  of  guardian  of 
Homer  Collins,  recover  in  this  action  the  avails  of  the  piano 
^  and  silver. 
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I  have  already  ehown,  that  the  trust  fund,  the  firuit  of  the 
residuary  clause  in  the  will,  cannot  be  recovered  in  this  ac- 
tion. Nor  can  it  be  recovered  in  equity  by  the  plaintiff,  un- 
less he  shall  first  be  appointed,  by  the  proper  tribunal,  trustee 
under  the  will,  and  be  clothed  with  the  power  and  respon- 
sibility of  administering  the  whole  trust.  This  trust  cannot 
be  split  up  and  confided  to  different  hands,  nor  can  the  whole 
fund  be  committed  to  a  trustee  who  is  empowered  to  act  only 
for  one  of  the  cestui  qtce  trusts,  leaving  the  rights  of  others  in 
abeyance,  and  to  an  uncertain  fate.  It  follows,  from  these 
views,  that  judgment  in  this  suit  must  be  rendered  for  the  de- 
fendant. 

If  this  were  an  ordinary  case,  I  should  not  feel  called  upon 
to  extend  this  discussion  further ;  but  there  are  several  very 
interesting  questions  which  naturally  arise  out  of  the  &cts, 
upon  which  I  shall  venture  to  make  some  suggestions. 

It  is  alleged  in  the  pleadings,  and  was  insisted  on  in  the 
iu*gument,  that  the  trustee  in  this  case,  appointed  by  the  Court 
in  New  York,  whatever  might  be  the  powers  conferred  upon 
him  by  such  appoipitment  in  his  own  State,  cannot,  vi/rtute 
officii^  maintain  a  suit  beyond  the  jurisdiction  of  that  State. 
No  direct  authority  on  this  point  was  cited  at  bar,  and,  after  a 
eomewhat  extensive  and  diligent  search,  I  have  been  unable 
to  find  any  case  in  which  such  a  question  is  discussed  in  rela- 
tion to  foreign  trustees.  But  I  apprehend,  that,  where  the 
legal  title  of  the  trustee  is  created  by  the  owner  of  the  prop- 
erty, it  would  be  respected,  and  the  right  of  the  trustee  to  en- 
force it  be  recognized  everywhere.  It  would  not  be  deemed 
material  that  the  legal  title  was  encumbered  with  a  trust. 
The^t^  disponendi  would  be  acknowledged  and  effect  given 
to  it,  though,  of  course,  any  requirement  of  the  local  law  as  to 
formalities  must  be  observed.  Thus,  if  the  title  of  the  trustee 
is  created  by  will,  the  will  must  be  proved  in  the  State  where 
the  suit  is  brought,  according  to  the  local  law,  to  give  effect 
to  any  title  under  it.  So,  if  the  legal  title  be  by  deed,  the 
deed  must  be  proved  according  to  the  local  law.  In  this  re- 
^;ard,  the  legal  title  of  a  trustee  does  not  differ  from  any  other 
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legal  title,  and  he  can  everywhere  enforce  that  title  by  legal 
proceedings,  the  same  as  any  other  owner.  But,  if  the  title  is 
not  derived  from  the  jv^  disponendi  of  the  owner,  but  solely 
from  some  act  of  the  law,  the  effect  of  that  act  is  confined  to 
the  territorial  jurisdiction  over  which  the  law  extends.  This 
is  the  principle  which  has  governed  the  cases  of  executors, 
administrators,  and  guardians,  and  I  see  no  reason  why  it 
should  not  prevail  in  regard  to  trustees  appointed  by  local 
law.  As  the  trustee,  in  such  a  case,  derives  his  title,  not 
from  the  jus  disponendi  of  the  owner,  but  from  the  law  of  the- 
State  under  which  he  is  appointed,  this  title,  as  well  as  the 
right  to  enforce  it  by  legal  remedies,  must  cease  to  operate 
when  he  enters  a  foreign  jurisdiction.  Whenever  he  seeks  to 
exercise  his  powers  in  another  State  than  that  under  whose 
laws  he  was  appointed,  he  must  first  have  his  appointment  re- 
peated by  the  local  tribunal  having  jurisdiction  over  the  ap- 
pointment of  trustees. 

Now,  as  already  intimated,  had  the  present  plaintiff  been 
named  in  the  will  as  trustee,  he  would  have  received  the  title 
to  this  estate  from  the  jvs  disponendi  of  the  owner,  and  this 
title  would  have  enabled  him  to  sue  in  this  State,  on  compli- 
ance with  the  formalities  required  by  its  laws.  These  form- 
alities are,  the  probate  of  the  wUl  in  this  State,  and  a  bond  for 
the  due  performance  of  the  duty  imposed  by  the  will,  so  far* 
as  the  property  in  this  State  is  concerned.  But  the  plaintiff 
received  his  appointment  from  the  Supreme  Court  of  New 
York.  Still,  the  character  of  the  title  he  took,  (assuming 
now  that  the  latter  Court  had  jurisdiction,  and  that  the  ap- 
pointment was  that  of  a  full  trustee,)  and  the  character  of  the 
trust  with  which  it  is  encumbered,  depend  wholly  on  the  will 
by  which  the  tnist  was  created.  No  Court,  either  of  law 
or  equity,  could  properly  proceed  a  step  in  aid  of  the  trus- 
tee, until  the  will  had  been  produced  and  probated  here. 
Judge  Redfield,  in  his  Treatise  on  The  Lorn  of  WiUsy  {vol.  1, 
p.  401,)  remarks :  "  In  those  American  States  where  the  pro- 
bate of  wills  is  tonclusive,  both  of  real  and  personal  estate,  the 
Courts  of  equity  will  not  assume  jurisdiction  to  compel  the 
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performance  of  a  trust  arising  under  a  will  proved  in  another 
State,  but  of  which  there  has  been  no  probate,  or  its  equiva- 
lent, by  filing  a  copy  of  the  original  probate  in  the  State  where 
the  trust  is  claimed  to  be  enforced,  and  into  which  State  the 
funds  belonging  to  the  estate  have  been  removed  by  the  per- 
sonal representatives.  Such  probate  and  administration  is  en- 
tirely local,  and  the  personal  representative  appointed  in  one 
State,  or  his  authority,  cannot  be  recognized  in  any  other 
State."  This  doctrine  is  supported  by  the  cases  of  Campbell 
V.  Shddonj  (13  Pick,^  8,)  and  Campbell  v.  WaUaoe,  (10  Gray^ 
162,)  and,  although  reference  is  made  in  them  to  the  statute 
of  Massachusetts,  the  general  principle  is  not  dependent  upon 
those  statutes. 

It  would  seem,  then,  that  a  trustee  under  this  will,  whether 
named  in  the  will,  or  appointed  by  the  tribunal  to  which 
jurisdiction  belongs,  must,  before  he  can  maintain  a  suit  in 
this  State,  prove  the  will  in  that  probate  district  where  the 
fund  is  in  the  hands  of  the  defendant.  Undoubtedly,  the 
judge  of  the  Probate  Court  would  be  authorized  to  accept,  as, 
proof  of  the  due  execution  and  validity  of  the  will,  an  exem- 
plified copy  of  the  same,  with  the  foreign  probate  thereof  in 
Illinois,  the  domicil  of  the  testator.  Indeed,  the  production 
of  the  will,  with  the  proceedings  and  decree  of  the  foreign 
Court  admitting  the  same  to  probate,  would  seem  to  exclude 
all  other  proof,  and  to  require  that  auxiliary  probate  here 
should  follow  as  of  course.  {Enohm  v.  Wylie^  10  Souse  of 
Lords  Cases^  1.) 

It  is  hardly  necessary  to  add,  that  the  statutes  of  Connecti- 
cut authorize  the  probate  of  foreign  wills  in  this  State.  This 
will  has  not  been  probated  in  Connecticut,  nor  is  there  any 
proof  before  this  Court  that  it  has  ever  been  probated  in  New 
York.  An  exemplified  copy  of  the  probate  in  Illinois  is  pro- 
duced, but  this  would  not  aid  this  Court,  as  it  has  no  probate 
jurisdiction,  and  no  means  whatever  to  give  effect  to  the  will 
in  this  State.  That  must  be  done  by  the  probate  tribunals 
of  the  State.  I  do  not  overlook  the  fact,  that  this  fund  has 
been  brought  into  this  State  since  the  settlement  of  the 
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estate ;  but  that  Ib  not  material.  The  fond  is  here,  and  it  is 
encumbered  with  a  trust..  The  fund  and  the  trust  are  derived 
from  the  will,  and  the  trustee  must  claim  under  that  instru- 
ment, in  addition  to  the  authority  conferred  upon  him  by  his 
appointment  by  the  Supreme  Court  of  New  York.  He  must, 
therefore,  probate  the  will  in  this  State,  before  he  can  enforce 
the  title  under  this  trust  here.  He  must  also  be  appointed 
*  in  proper  form,  and  by  the  proper  tribunals,  both  in  New 
York  and  in  this  State.  The  proper  form  undoubtedly  is  an 
appointment  as  trustee  under  the  will,  to  execute  the  entire 
trust,  with  a  bond  holding  him  responsible  for  the  interest  of 
all  persons  who  have  any  rights,  contingent  or  otherwise, 
under  the  will. 

Which  is  the  proper  tribunal  to  make  the  primary  ap- 
pointment of  the  trustee,  is  not  so  clear.  The  trust  was  cre- 
ated by  a  will  execute<J  at  the  domicil  of  the  testatrix,  in 
Illinois,  where  her  death  took  place,  her  will  was  probated, 
and  her  estate  settled.  But  neither  the  fund,  nor  the  primaiy 
•cestui  que  trust,  nor  any  other  party  interested  in  the  same, 
resides  in  that  State.  The  primary  cestui  que  trust.  Homer 
Collins,  has  his  domicil  in  New  York.  But  there  is  no  fund 
there,  nor,  so  far  as  it  appears  in  the  proof,  has  this  will  ever 
been  probated  there.  Of  course,  that  omission  could  be 
easily  supplied,  if  need  be,  before  other  proceedings  are  insti 
tuted.  The  will  being  proved  and  made  effective  in  New 
York,  where  the  primary  cestui  qv^  trust  resides  with  his 
grandparents,  his  natural  guardians  and  protectors,  it  would 
seem  to  pertain  to  that  jurisdiction  to  appoint  the  trustee, 
and  supervise  the  administration  of  the  trust.  Certainly,  the 
trust  could  be  more  intelligently  and  economically  admin 
istered  by  a  trustee  residing  in  the  vicinity  of  the  ward.  It 
was  undoubtedly  the  expectation  of  the  testatrix  that  tho 
fund  would  be  held  in  New  York,  as  the  trustee  whom  she 
appointed  resided  there,  as  well  as  the  cestui  que  trust. 
The  fund,  which  is  now  temporarily  in  the  hands  of  the  de- 
fendant, should  be  returned  to  the  domicil  of  Homer  Collins. 
The  only  object  I  have  had  in  view,  in  touching  upon  this 
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point,  has  been  to  snggest  the  question  as  to  which  jurisdic- 
tion should  primarily  appoint  the  trusjbee.  As  I  have  already 
stated,  inasmuch  as  the  trustee  is  to  ootain  the  fond  from  one 
jurisdiction,  and  hold  and  execute  the  trust  in  another,  he 
must  receive  an  appointment  from  both.  It  may,  after  all, 
not  be  important  which  Court  first  appoints  him.  The  only 
material  point  is,  that  he  should  be  first  appointed  and  quali- 
fied in  New  York,  before  any  Court  sitting  in  Connecticut 
could  properly  direct  the  fund  to  be  passed  over  to  him. 
If  it  should  be  contended  that  Illinois,  the  domicil  of  the 
testatrix  by  whose  will  this  trust  was  created,  is  the  proper 
jurisdiction  to  appoint  a  successor,  it  may  be  replied,  that 
both  the  beneficiaries  and  the  ftmd  are  situated  elsewhere. 
There  is  nothing  but  the  will,  and  its  original  probate  in  that 
State,  upon  which  its  jurisdiction  can  act ;  and,  as  the  fund 
was  received  by  the  deceased  trustee 'under  an  appointment 
by  the  Court  in  New  York,  and  was  brought  into  that  State 
by  him,  and  from  there  into  this  State,  perhaps  his  admin- 
istrator would  be  estopped  from  denying  the  authority 
of  that  Court  to  appoint  his  successor.  At  all  events,  afl;er  a 
proper  appointment  there,  the  plaintiff  can  prove  the  will 
here,  have  his  appointment  repeated  here,  and  then  apply  to 
the  Court  of  Probate,  under  the  statute  of  Connecticut  al- 
ready cited,  or  apply  directly  to  this  Court. 

It  is  no  more  i;han  just  to  the  defendant  to  say,  that  he 
admits  that  his  intestate  received  the  property  in  question 
from  Wadhams,  the  executor  of  the  wiU,  as  trustee,  and 
brought  into  this  State  the  avails,  which  are  now  in  the 
defendant's  hands ;  and  that,  as  administrator,  he  is  ready 
and  anxious  to  pay  over  whatever  has  come  into  his  hands, 
after  the  account  of  his  intestate,  as  trustee,  shall  have  been 
properly  adjusted.  His  only  solicitude  is  to  pay  to  the  per- 
son properly  authorized  to  receive,  and  in  accordance  with 
the  law. 
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I. 

[The  foDowingcharm  was  deliTered  to  the  Grand  Jury,  on  the  10th  of  May,  1809,  in  the  Cir- 
cuit Oottrt  of  the  United  States  for  the  Soathem  District  of  New  York,  by  Jndge  Sxixdict.] 

Frauds  on  the  Rktsnttb. 

I>eacrlption  of  the  manner  in  which  fraads  on  the  rerenae  are  perpetrated,  in  obtaining  flrom  the 
Government  the  payment  of  m<mey8  on  drawbacks,  on  the  exportation  of  goods  which  have 
paid  Internal  reyenoe  taxes. 

fraods  in  the  wardioose  department,  commented  upon. 

The  sul)t|eot  of  giving  and  taking  gntnitles  for  the  performance  of  official  duties,  referred  to. 

Tlie  datiee  of  a  Grand  Jury,  enforced. 

GsNTUOCEN  OF  THS  Gbakd  Jubt:  It  IB  proper  for  me,  on  this  occasion,  to 
explain  to  yon  the  natnre  of  the  duty  yon  are  called  upon  to  perform,  to  show 
you  the  importance,  at  the  present  time,  of  a  careful  and  conscientious  discharge 
of  that  duty,  and  to  direct  your  attention  to  some  provisions  of  law  and  some 
questions  of  fact  which  you  will  be  required  to  consider.  The  character  of  the 
duty  devolvin/^  on  a  Grand  Jury  in  a  Court  of  the  United  States,  many  of  you 
doubUess  understand.  It  is  that  of  declaring  what  persons  shall  be  held  to  an- 
swer in  Ck>urt  for  yiolations  of  the  laws  of  the  United  States.  Tour  services 
are  made  necessary  by  reason  of  tiiat  provision  of  the  Federal  Constitution 
which  declares,  that  no  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury. 
This  provision,  while  it  affords  citizens  protection  against  arbitrary  power,  car- 
ries with  it  a  great  responsibility ;  for,  under  this  provision,  it  rests  with  the 
people,  as  represented  by  a  Grand  Jury,  drawn  from  the  mass  of  citizens  by  lot, 
to  say  who  shall  and  who  shall  not  be  accused  of  crime  in  the  Courts  of  the 
United  States.  Ton,  therefore,  represent  the  important  community  dwelling  in 
the  Southern  District  of  New  Tork,  and,  in  behalf  of  that  community,  you  are 
called  on  to  say  what  laws  of  the  United  States  have  been  disobeyed  with- 
in the  District ;  to  inquire  as  to  what  frauds  upon  the  revenue  of  the  United 
States  have  been  committed  therein ;  to  ascertain  what  violations  of  the  laws  of 
the  United  States  which  provide  for  the  currency,  which  protect  the  Post  Of- 
fice, which  guard  the  soldier  and  the  sailor  from  imposition,  which  forbid  smug* 
gling,  which  punish  bribery,  perjury  or  conspiracy  to  defraud  the  Government, 
have  been  committed ;  to  say  whether  any  and  what  officers  of  the  United 
States,  having  sworn  to  execute  and  enforce  the  laws  of  the  United  States,  have 
themselves  assisted  or  connived  at  the  evasion  of  them.    The  importance  of  this 
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duty,  wMch  ia  obyions  from  a  statement  of  it,  will  be  more  folly  i^tpreciated,  if 
yoQ  consider  tne  cirenmstances  under  which  it  is  now  to  be  discharged. 

The  war,  which  decided  the  question  whether  a  government  framed  like  ours 
had  the  ability  to  quell  by  force  of  arms  a  great  rebellion,  raised  another  ques- 
tion, which  is  now  in  pi'ocess  of  solution,  namely,  whether  such  a  goyemment 
can  surely  provide  for  the  payment  of  the  interest  upon  a  great  debt  The  in- 
terest upon  the  public  debt  must  be  obtained  by  taxation,  and'  this  taxation, 
under  the  most  favorable  circumstances,  must  be  heavy*  It  will  become  odious 
and  intolerable,  if  it  is  to  be  borne  by  the  honeet  and  well-disposed  classes  alone, 
and  avoided  by  those  willing  to  grow  rich  at  the  expense  of  their  fellow  citisens, 
through  fraudulent  evasions  of  the  law.  This  latter  class,  numerous  and  pow- 
erful, both  socially  and  politically,  has,  from  the  beginning,  confronted  the  Gov- 
ernment ia  its  effort  to  collect  the  revenua  At  first,  the  Government  attempted 
to  compel  their  obedience  by  seizure  of  their  property,  and  large  quantities  of 
merchandise  detected  io  the  act  of  escaping  taa^ation  were  forfeited  and  sold. 
But  the  attempt  was  a  failure,  the  frauds  increased  both  in  number  and  in  mag- 
nitude, and  the  Government  was  compelled  to  turn  to  its  last  resort— the  crimi- 
nal jurisdiction  of  its  Courts.  It  is  now,  therefore,  here  and  elsewhere  engaged 
in  the  effort  to  check  these  frauds  by  means  of  criminal  prosecuHonB — ^the  ia- 
dictment,  trial,  conviction  and  imprisonment  of  defrauders  of  the  revenue.  In- 
asmuch, then,  as  no  man  can  be  tried  until  accused  by  a  Grand  Jury,  the  Gov- 
ernment and  the  community,  of  which  the  Government  is  but  the  representative, 
now  turns  to  the  Grand  Juries  of  the  land,  and  asks-  the  indictment  of  every 
man,  whether  high  or  low,  rich  or  poor,  who  is  found  to  be  engaged  in  fraudu- 
lent  evasions  of  legal  taxes.  Time  would  fail  me  to  describe  to  yon  the  varions 
forms  which  these  frauds  assume,  but  it  is  my  duty  to  put  you  in  possession  of 
what  I  have  understood  to  be  the  facts  in  regard  to  some  transactions  i^ch 
must  come  before  you,  and  to  allude  in  general  terms  to  others  which  your  own 
inquiries  will  expose. 

I  begin  with  what  have  been  designated  the  drawback  cases.  These  cases 
have  been  the  subject  of  examination  in  the  adjoining  District,  aiM  are  trans- 
ferred to  this  District  because  most  of  the  transactions  took  place  here.  They 
are  frauds  perpetrated  under  cover  of  the  provisions  of  a  law  which  enables  a 
person  who  has  paid  taxes  upon  manufactures  which  he  afterwards  exports,  to 
receive  back  the  taxes  he  has  paid,  upon  proving  the  actual  exportation  of  the 
goods.  To  obtain  this  drawback,  a  set  of  papers  is  necessary  in  every  case,  con- 
sisting first  of  an  internal  revenue  collector's  certificate,  that  the  tax  on  the 
goods  has  been  paid ;  second,  a  cer^cate  of  the  Collector  of  Customs,  that  such 
goods  appear  on  a  ship's  manifest,  on  file  in  the  Custom-House,  as  ao^ally  ex- 
ported ;  third,  an  affidavit  by  the  shipper  as  to  the  identity  of  the  goods  up<« 
the  manifest  and  the  goods  upcm  the  tax  receipt ;  fourth,  a  certificate  of  an  in- 
terna] revenue  collector,  that  a  proper  bond  to  secure  the  Government  against 
any  relanding  of  the  goods  has  been  filed  with  him.  These  papers  must  be 
certified  to  at  the  Custom-House  and  then  go  to  the  Department  at  Washingt<Mi, 
to  be  examined  there.  If  found  correct,  a  check  for  the  amount  of  tax,  drawn 
to  the  order  of  the  shipper,  upon  the  Treasury,  is  returned.  Numerous  sete  of 
such  papers,  representing  sams  of  from  $800  to  $7,000  each,  all  false,  no  such 
floods  having  been  exported,  there  being  no  such  shipper  and  no  such  manifest 
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on  file,  the  bdnds  being  firanduknt,  the  Bignatures  forgeries,  and  the  affidavits 
perjuries,  haye,  within  a  space  of  six  months'  time,  passed  through  the  Custom* 
House  here  and  been  certified,  haye  then  passed  through  the  Department  at 
Washington  and  been  there  approved,  and  corresponding  checks  have  been 
drawn  and  paid,  eyery  one,  or  nearly  every  one,  npon  a  forged  endorsement, 
until  the  total  probably  exceeds  the  snm  of  1700,000.  The  fraud  which  I  am 
thus  enabled  to  describe,  becanse  it  has  already  been  the  subject  of  ezamiuation 
in  the  adjoining  District,  is  not  disputed,  and  the  money  is  gone.  It  will  be 
your  duty  to  say  who  shall  be  accused  before  this  Court  as  criminally  responsi- 
ble for  the  transaction.  Some  of  the  parties  supposed  to  have  been  engaged  in 
this  affiftir  are  already  under  bail.  One  has  been  brought  from  Florida,  for  the 
arm  of  the  Gktvemment  is  long.  Others  have  escaped  beyond  the  seas.  It  will 
be  your  duty,  however,  to  indict  all  who  appear  to  have  been  connected  in  the 
design,  whether  present  or  absent.  In  your  examination  of  this  case,  you  will 
have  occasion  to  see  with  what  looseness  the  public  business  is  somelimes  con- 
ducted, for  it  will  appear  that  great  numbers  of  bonds  required  1^  law  have 
been  accepted  as  good^  without  any  identification  of  signatures  or  of  persons, 
and  without  any  inquiry  as  to  the  sufiSciency  or  even  existence  of  the  sureties, 
the  greater  part  being,  in  fact,  executed  in  fictitious  names  or  by  persons  entire- 
ly worthless.  It  will  also  appear  that  the  genuine  seal  of  an  internal  revenue 
coUeetor  can  constantly  appear  upon  certificates  now  claimed  to  be  forged,  and 
that  part  of  the  files  of  the  collector's  office,  being  bonds  required  by  law,  can 
be  removed  and  taken  to  a  neighboring  city,  by  persons  having  no  connection 
whatever  with  the  Government,  there  be  dealt  with  as  unknown  parties  may 
desire,  and  then  be  returned  without  objection  or  remark.  I  have  explained 
the  features  of  this  case  to  you  fuUy,  because  you  will  be  called  on  to  act  in  re- 
gard to  it,  and  not  becanse  it  Is  to  any  very  great  extent  exceptional. 

If  you  extend  your  inquiries  into  other  departments  of  the  Costom-House, 
yon  will  find  that  simillar  frauds  have  been  there  committed.  You  will  find 
that»  in  the  warehouse  department,  it  has  been  possible  for  certain  parties  to 
withdraw  dutiable  goods  without  payment  of  any  duty,  until  the  loss  from  a 
tingle  warehouse  has  equaled  $400,000,  according  to  the  estimate  of  an  official. 
The  parties  who  committed  this  iraud  walk  the  streets  to-day,  well  known,  but 
unprosecuted  and  unpunished,  unless  the  repayment  of  a  part  of  their  great  gains 
is  to  be  called  punishment.  Nor  is  the  case  to  which  1  am  now  alluding,  and 
which  you  will  find  fully  disclosed  upon  the  files  of  this  Court,  the  only  one  of 
this  class  which  has  occurred,  and  with  a  similar  result,  if  I  am  correctly  in- 
formed. Ton  may  think  proper  to  inquire  into  them  alL  Frauds  like  these  are, 
of  oourse,  not  to  be  accomplished  without  the  connivance. on  the  part  of  officials; 
and  you  will  have  occasion,  no  doubt,  to  consider  what  persons  shall  be  accused 
before  this  Court,  for  giving  or  accepting  bribes. 

There  Is  also  an  abuse  at  the  Custom-House,  proper  to  be  spoken  of  in  this 
connection,  which,  I  notice  by  the  public  prints,  is  now  attracting  some  attention, 
and  of  the  evil  effects  of  which  the  drawback  cases  will  give  you  painful  proof. 
I  refer  to  the  custom  of  giving  and  taking  gratuities  for  the  performance  of  offi- 
cial duties.  Strengthen  the  hands  of  the  Collector,  gentlemen,  in  any  effort  to 
stop  this  steady  flow.  The  law  lies  at  your  hands,  and  it  reads  thus,  (Act  of 
March  Set  1868,  §  4,  12  C/i  S.  8(at,  at  Largt,  789 :)    "If  any  officer  of  the  rev- 
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nne  •  •  •  •  ghall  knoningly  accept,  from  any  person  engaged  in  the 
importation  of  goods,  wares  or  merchandise  into  the  United  States,  or  interested, 
as  principal,  clerk,  or  agent,  in  any  snch  importation,  or  in  the  entry  of  any 
goods,  wares  or  merchandise,  any  fee,  gratuity  or  emolument  whatsoever,  socli 
officer  shall,  on  conviction  thereof,  be  removed  from  office  and  shall  be  fined  in 
any  snm  not  exceeding  ^ve  thousand  dollars,  or  be  imprisoned  not  exceeding  two 
years,  at  the  discretion  of  the  Court."  The  6th  section  of  the  same  Act  is  as  fol- 
lows: "If  any  person  who  shall  be  engaged  in  the  importation  of  goods, 
wares  or  merchandise  into  the  United  States,  or  who  shall  be  interested,  as 
principal,  clerk,  or  agent,  in  the  entry  of  any  goods,  wares  or  merchandise,  shall 
at  any  time  make,  or  offer  to  make,  to  any  officer  of  the  revenue,  any  gratuity  or 
present  of  any  mdnej  or  other  thing  of  value,  such  person  shall,  on  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  five  thousand  dollars,  or  be  impris- 
oned not  exceeding  two  years,  at  the  discretion  of  the  Court" 

The  m^et  price  of  whiskey  is  still  less  than  the  first  cost  of  manu&ctore, 
with  the  taxes  added.    From  the  tobacco  trade  honest  dealers  are  fast  being 
driven  out    Much  of  the  income  tax  goes  uncollected.    The  fradnlent  bond- 
maker  still  plies  his  busy  trade.    Men  known  to  have  grown  rich  by  illegal 
means  have  escaped  even  the  accusation  of  fraud,  and  flaunt  their  wealth  before 
the  public  eye.    Honest  officials  have  been  compelled  to  leave  the  service  for 
want  of  due  support  in  the  performance  of  their  duty,  while  other  officers  of  the 
revenue  who  have  remained  and  dared  to  endeavor  to  protect  the  Government 
have  found  the  very  Government  they  sought  to  serve  turned  against  them  and 
used  with  effect  to  accomplish  their  destruction  and  disgrace.     In  view  of  a  de- 
moralization such  as  these  facts  disclose,  do  you  wonder  that  some  men  query 
whether  the  proper  enforcement  of  revenue  laws  is  possible  for  such  a  Govern- 
ment as  ours,  with  such  a  civil  service  as  it  has  hitherto  had  ?    These  remarks 
will  have  failed  of  their  intended  effect,  if  they  have  not  served  to  deepen  your 
tense  of  the  responsibility  which  rests  upon  you,  and  to  strengthen  your  determi- 
nation to  discharge  yourselves  of  that  responsibility  in  such  a  manner  as  to  sat- 
isfy the  proper  demands  of  the  conuuunity  in  which  you  live.    To  enable  you  to 
do  this,  great  powers  are  given  you.    No  matter  within  the  jurisdiction  of  the 
Court  is  exempt  from  your  scrutiny.    No  man,  of  whatever  degree,  can  refuse  to 
obey  your  summons  or  decline  to  answer  your  proper  interrogatories.    No  com- 
promise of  a  Department  can  have  effect  to  stay  your  hand.    Within  your  ex- 
tended sphere  you  are  supreme.    Use,  then,  these  great  powers  freely,  examine 
diligently  and  inquire  widely,  but  accuse  with  all  due  care,  mindful  always,  that 
the  mere  examination  of  a  transaction  in  open  Court,  is  often  of  great  public 
benefit,  but,  also,  mindful  that  such  an  examination  is  often,  of  itself,  a  great  pun- 
ishment.     It  is  not  your  province  to  try  the  cases  which  you  may  consider. 
That  duty  devolves  upon  the  Petit  Jury  and  the  Court;  but  you  are  diligently 
to  inquire  and  true  presentment  make  of  every  offence  arising  under  the  laws  of 
the  CTnited  States  which  shall  be  made  to  appear  by  reasonable  prima  facie 
proof.    This  duty  I  charge  you  to  perform,  and  if  to  its  performance  you  shall 
bring  that  patience,  that  intelligence  and  that  good  courage  which  the  occasion 
demands,  you  will  render  an  important  service  to  your  fellow-citizens,  as  well  as 
to  the  Government  which  protects  you  and  under  wluch  it  is  your  good  fortune 
to  live. 
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II. 

HuU  oj^  the  CfircuU  Cowrt  of  ths  United  8taUi  far  the  Northern  JHetrict  of  New 
York,  adopted  einee  the  publication  of  the  fifth  volume  of  these  Beporte. 

RULE  21. 

jAiruAET  Term,  1870. 

It  18  hereby  ordered,  thftt  bo  mnoh  of  the  Qeneral  Rules  of  this  Court  as 
provides  for  the  drawing  of  Grand  or  Petit  Jurors  from  the  County  of  Rensselaer, 
be,  and  the  same  is  hereby  repealed ;  and  that  hereafter  all  Grand  Jurors,  and  all 
Petit  Jurors,  for  the  terms  of  this  Court  appointed  to  be  held  in  the  city  of  Al- 
bany, shall  be  drawn  from  the  county  of  Albany,  as  is  now  provided  in  respect 
to  the  Grand  and  Petit  Jurors,  required  to  be  drawn  from  the  county  of  Albany, 
under  existing  General  Rules. 
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Accouirr. 


See  Patsnt,  20  to  28. 
Pliadimo,  6,  8. 


ACTION. 
See  Dunxs,  8  to  12. 

GUABDIAN. 
JuKISDIOnOM,  1. 

Party,  1,  2. 

RSMOYAL. 

Tbubt,  4,  6,  8. 


ADMINISTBATOB. 
See  Teiwt,  4. 


ADBHRALTT. 

1.  After  an  appeal  has  been  duly  taken 
from  the  decree  of  this  Court  to  the 
Snpreme  Court,  by  the  claimant,  in 
an  admiralty  suit,  in  rem,  this  Court 
will  not,  on  the  application  of  the 
claimant,  under  the  12th  Rule  of  the 
Supreme  Court,  order  that  a  commis- 
sion issue  to  examine  witnesses  who 
are  named,  so  that  their  depositions 
may  be  made  available  to  the  claim- 
ant on  the  appeal,  although  he  has 
prayed,  in  his  petition  of  appeal, 
that  the  cause  may  be  tried  anew  in 
the  Supreme  Court,  as  well  upon  the 

Sroceedinf^  and  evidence  m  the 
ourts  below,  as  upon  such  farther 
depositions  and  evidence  as  the 
claimant  may  present  to  the  Supreme 
Court     The  Ocean  Queen,  24 

86 


2.  The  12ih  Rule  of  the  Supreme  Court, 
explained.  id. 

8.  Under  that  Rule,  it  is  for  the  Su- 
preme Court  to  decide,  on  a  motion 
to  be  made  to  it,  whether  the  evi- 
dence sought  to  be  taken  will  be  ad- 
missible in  the  case,  before  a  com- 
mission can  be  issued  by  this  Court 

id. 

4.  Where,  on  a  libel  in  personam,  in 
the  District  Court,  against  a  corpora- 
tion, for  a  collision  alleged  to  have 
been  caused  by  a  vessel  owned  by  it, 
the  libel  was  dismissed  by  that  Court, 
on  the  grousd  that  there  was  no 
such  corporatioD,  and  that  it  did  not 
«wn  such  vessel,  and  no  testimony 
was  put  in  in  that  Court  as  to  the  mer- 
its, by  the  respondents,  and,  on  ap- 
peal by  the  libellants  to  this  C/Ourt, 
such  objections  were  removed  by 
evidence,  this  Court,  on  reversing 
the  decree,  allowed  both  parties  to 
take  proofs  on  the  merits,  in  this 
Court,  with  liberty  to  either  party  to 
amend  his  pleading.  Remington  v, 
Atlantic  Royal  Matl  Co.^  15a 

SeeCoLUSiov. 
Pbactice,  8,  4. 


AGREEMENT. 

See  Chartke-Pabtt. 
Contract. 
Surety. 
War. 


AMENDMENT. 
See  Bansbuptoy,  1,  8. 
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APPEAL. 

8e€  ADinRALTT. 

Bankeuptct,  17. 
Dunsfl,  7. 


APPEARANCK 
Set  JuEiBDionoM,  8. 


ARREST. 
See  Bavkruftct,  16, 16. 


ASSUMPSIT. 

See  PLBADDfQ,  1  to  4. 


ATTORNEY-GENERAL. 
Bee  Distbiot-Attoknst. 

B. 

BAGGAGE. 
Bee  Carrier,  1  to  6. 


BANKRUPTCY. 

1.  Where  a  petition  in  inToluntary 
bankruptcy,  filed  under  §  89  of  the 
bankruptcy  Act  of  1867,  (14  U,  8, 
Btat.  at  Large,  636,)  alleges  the  act 
complained  of  to  have  been  done  by 
the  debtor  **  in  contemplation  of 
bankruptcy/'  and  also  states  facts 
showing  tne  debtor  to  have  been 
insolvent  at  the  time  such  act  was 
done,  and  the  evidence,  on  the  trial, 
shows  that  the  debtor  was  thus  in- 
solvent, but  did  not  intend  to  take 
the  benefit  of  the  Act,  and  such  evi- 
dence is  not  objected  to,  and  there 
can  be  no  surprise  to  the  debtor  in 
allowing  the  petition  to  be  amended 
nunc  pro  tunct  by  averring  that  the 
act  was  done  by  the  debtor  "  while 
insolvent  or  in  contemplation  of  in* 
solvency"  the  Court  may  properly 
allow  such  amendment  to  be  made. 
In  re  Craft,  177 


2.  The  words  "in   contemplation   of 


bankruptcy,**  in  the  Act,  mean,  in 
contemplation  of  committing  what  ia 
made  by  the  Act  an  act  of  bank- 
ruptcy, id. 

8.  A  substantial  amendment,  nunc  pro 
tune^  going  to  the  whole  foundation 
of  a  proceeding  under  the  89th  sec- 
tion, cannot  be  allowed,  as  it  would 
be  a  violation  of  the  limitation  pre- 
scribed by  the  section,  as  to  the  tame 
within  wnich  the  petition  must  be 
brought  id, 

4.  Where  a  creditor,  to  whom  a  debt 
was  due  by  a  copartnership  com- 
posed of  three  persons,  took,  for  a 
part  of  it,  the  note  of  the  copartner- 
ship endorsed  by  one  of  the  copart- 
ners, and,  for  other  parts  of  it, 
severally,  three  notes,  each  made  by 
one  of  the  copartners,  and  endorseia 
by  the  two  copartners  other  than  its 
maker,  and  anerwurd  the  copartners 
were  adjudged  bankrupts,  and  tiie 
creditor  proved  his  debts  against  the 
makers  alone  of  the  four  notes: 
Held,  that  he  was  entitled  to  divi- 
dends, according  to  such  proofs,  out 
of  the  several  estates,  joint  or  sepa- 
rate, against  which  the  proofs  were 
mada  Mead  t.  National  Bank  of 
FayeUemUe,  180 

6.  The  copartners,  in  respect  to  the 
notes  made  or  endorsed  by  them 
individually,  wero  accomniodation 
makers  or  endorsers  for  the  copart- 
nership, which,  as  between  the  co- 
partners, and  in  equity,  was  the 
principal  debtor.  id. 

6.  There  is  notiiing  in  the  86th  section 
of  the  bankruptcy  Act  of  March  2d, 
1867,  (14  U.  8.  Stat,  at  Large,  684,) 
which,  in  terms,  prohibite  such  cred- 
itor from  proving  his  debts,  and  tak- 
ing dividends,  against  the  joint  and 
separate  estates  of  his  debtors,  in 
virtue  of  their  joint  and  several  lia- 
bilities respectively,  he  being  a  legal 
creditor  of  the  inmvidual  copartners 
in  respect  to  the  notes  bearing  their 
individual  names  either  as  makers  or 
endorsers.  id, 

7.  It  is  the  doctrine  of  the  English 
Court  of  Chancery,  that,  in  bank- 
ruptcy, a  creditor  who  has  knowingly 
taken  both  the  copartnership   and 
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debtors  for  the  same  debt,  must 
elect  whether  he  will  prove  his  debt 
against  the  joint  estate  or  the  sepa- 
rate estate  of  his  debtors.  id. 

8.  The  English  rule  is,  that  the  mere 
form  of  the  security  or  evidence  of 
indebtedness  does  not  control  in 
respect  to  the  question  whether  the 
debt  can  be  proved  against  the  co- 
partnership, or  must  be  proved 
against  the  separate  estate  of  a  part- 
ner, id. 

9.  Whether  the  creditor  in  this  case 
would,  at  his  election,  have  a  right 
to  prove  his  whole  debt  against  the 
copartnership  estate  alone,  or  would 
have  a  right  to  prove,  upon  the  co- 
partnersldp  note,  against  the  copart- 
nership and  the  endorsers  on  that 
note,  and,  upon  the  other  notes, 
against  the  several  makers  and  en- 
dorsers thereof,  quere,  id. 

10.  The  English  rule  of  election,  dis- 
cussed, id. 

11.  Whether,  in  this  case,  the  joint 
estate  of  the  copartnership  ought  not 
to  be  deemed  a  debtor  to  liie  sepa- 
rate estates  of  the  several  copartners, 
to  the  extent  of  any  payment  to  be 
made,  on  the  debt  due  to  the  creditor, 
out  of  such  separate  estates,  quere. 

id. 

12.  A  judgment  which,  by  S  88  of  the 
bankruptcy  Act  of  Marcn  2d,  1867, 
(14  U.  8.  Stal.  at  Large,  633,)  will 
not  be  discharged  by  a  discharge, 
because  it  is  a  debt  created  by  die 
fraud  of  the  bankrupt,  is  not,  when 
proved  in  bankruptcy,  subject  to  the 
provisions  of  the  first  clause  of  g  21 
of  that  Act,  in  regard  to  jud^ents 
on  debts  proved  being  deemed  to  be 
discharged.    In  re  Soffiruon,      '  258 

18.  This  Court  refused  to  review  an  in- 
cidental question  of  practice  in  a 
bankruptcy  proceeding  in  the  Dis- 
trict Court.  id. 

14.  The  29th  section  of  the  bankruptcy 
Act  of  March  2d,  1867,  (14  if.  A 
Stat,  at  Large,  681,)  reqmres  a  bank- 
rupt to  apply  for  a  discharge  from 
his  debts  within  one  year  from  the 
had  none,  and  the  bank  was  carried 


adjudication  of  bankruptcy,  only  in 
cases  where,  by  reason  of  no  debts 
having  been  proved  against  him,  or 
of  no  assets  having  come  to  the 
hands  of  his  assignee,  he  can  apply 
for  a  discharge  within  less  than  six 
months  from  such  adjudication.  In 
re  Oreenfidd,  287 

16.  Where  flour  was  sent  by  A.  to  B., 
to  be  sold  on  commission,  and  the 
proceeds  were  to  be  remitted  to  A., 
less  the  commission  of  B.,  and  the 
flour  was  sold,  but  the  proceeds  were 
not  remitted,  and  B.  was  adjudged  a 
bankrupt  by  the  District  Court,  and 
afterward  was  arrested  in  an  action 
founded  on  the  transaction,  brought 
against  him  by  A.,  in  a  State  Court : 
aeld.  That  the  debt  was  one  crea- 
ted by  the  defslcatton  of  B.  while  act- 
ing in  a  fiduciary  character,  within 
the  meaning  of -section  88  of  the  bank- 
ruptcy Act  of  March  2d,  1867,  (14 
U.  8.  Stat,  at  Large,  688,)  and  that  B. 
was,  therefore,  liable  to  such  arrest, 
notwithstanding  the  provision  of  sec- 
tion 26  of  said  Act.    In  re  Kimball, 

292 

16.  J9e2i,  also,  that  the  question  wheth- 
er, in  such  case,  B.  could  be  dis- 
chai^ed  from  arrest  by  the  bankrupt- 
cy (x>urt,  depended  upon  the  case 
presented  on  which  the  arrest  was 
made.  id. 

17.  Where  an  appeal,  purporting  to 
be  taken  to  this  Court,  under  the 
8tii  section  of  the  bankruptoy  Act  of 
March  2d,  1867,  (14  U.  8.  Stat,  at 
Large,  620,)  by  a  supposed  creditor, 
whose  claim  is  rejected,  from  the  de- 
cision of  the  District  Court,  is  not 
claimed,  nor  any  notice  of  it  given  to 
the  clerk  of  the  District  Court,  and 
to  the  assignee,  within  ten  days  af- 
ter the  entry  of  the  decision  appealed 
from,  this  Court  will  dismiss  the  ap- 
peal   In  re  KyUr,  614 

18.  M. ,  a  private  banker  under  the  gen- 
eral banking  law  of  New  York,  not 
beine  allowed  bv  law  to  establish 
another  private  bank,  established  a 
joint  stock  bank  under  that  law,  un- 
der an  agreement  that  the  stockhold- 
ers other  than  himself  were  to  have 
no  real  interest  in  the  bank,  and  thev 
the    individual    obligation    of  his 
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on  under  that  arrangement  M. 
failed  in  bnainees,  and  the  bank  failed, 
and  a  reoeiyer  of  the  bank  waa  ap- 

?)inted  by  a  State  Court  of  New 
ork.  M.  having  been  subsequently 
adjudged  a  bankrupt,  his  assignee  in 
baiUcruptcy  brought  a  suit  in  equity, 
in  this  Court,  against  the  receiver,  to 
compel  a  delivery  of  the  assets  of  the 
bank  to  the  assignee,  for  distribution 
in  bankruptcy,  as  assets  of  M. :  Held, 
that  the  relief  could  not  be  granted, 
and  that  the  bill  must  be  dismissed. 
Goodrich  v.  Remingion,  616 

19.  As  the  question  was  one  on  which 
it  was  proper  to  ask  the  opinion  of 
the  Court,  and  as  the  assignee,  in 
fiUng  the  bill,  acted  under  the  advice 
of  eminent  counsel,  no  costs  were  al- 
lowed to  the  defendantSw  id. 

20.  E.  was  adjudged  a  bankrupt.  G., 
at  that  time,  hetd  a  mortgage  on  some 
of  K.'s  property.  Afterward  G.  com- 
menced a  suit  m  the  State  Court,  for 
the  foreclosure  of  the  mortgage,  mak- 
ing J.,  the  assignee  in  bankruptcy  of 
E.,  a  defendant.  J.,  on  a  petition  to 
the  District  Court,  alleging  the  inva- 
Mdity  of  the  mortgage,  and  praying 
that  it  might  be  decreed  to  be  void, 
and  that  the  mortgaged  premises 
might  be  sold,  and  the  proceeds  be 
brought  into  Court,  and  that  further 
proceedings  in  the  foreclosure  suit 
might  be  enjoined,  obtained  such  in- 
junction, and  an  order  requiring  G.  to 
answer  the  petition:  Held,  that  the 
District  Court^had  jurisdiction  in  the 
case,  under  §  1  of  the  bankruptcy 
Act  of  March  2d,  186Y,  (14  U,  8, 
Stat,  at  Large,  617.)  In  re  KeroAene 
Oil  Co.,  621 

21.  Held,  also,  that  the  proceeding  by 
J,  should  have  been  by  a  formal  bill 
in  equity.  id 

22.  The  petition  of  J.  was  directed  to 
be  amended,  and  to  be  filed  as  a  bill 
in  equity,  and  G.  was  ordered,  on 
service  of  a  copy  of  it  on  his  attor- 
ney, to  plead  to  or  answer  it,  accord- 
ing to  the  rules  and  practice  of  the 
Court,  and  proceedings  in  the  fore- 
closure suit  were  stayed.  id. 

See  Equity,  2. 


BRIDGE. 
See  IsrjuvcnoN,  4  to  7. 


BURDEN  OF  PROOF. 
SeeCARRiwK,  9. 

TUAL,  1. 


c. 


CARGO. 

See  Carricb,  9, 10. 
Shitfino. 

CARRIER. 

1.  Where  A.,  a  passenger  on  a  rail- 
road, delivered  to  a  carrier  a  metallic 
check,  which  he  had  received  for  his 
trunk,  as  baggage,  so  that  the  carrier 
might  obt^n  the  trunk,  and  deliver  it 
at  uie  residence  of  A,  and  received 
from  the  carrier,  at  the  time,  a  paper, 
on  which  the  number  of  the  check 
was  endorsed,  and  which  contained  a 
printed  notice,  that  the  carrier  would 
*'  not  become  liable  for  merchandise  or 
jewelry  contained  in  baggage  received 
upon  bagffage  checks,  nor  Tor  loss  by 
€ie,  nor  for  an  amount  exceeding  one 
hundred  dollars,  upon  any  article,  un- 
less specially  agreed  for,  in  writing,  on 
this  check  receipt,  and  the  extra  risk 
paid  therefor,"  and  a  statement  that 
the  owner  thereby  agreed  that  the 
carrier  should  be  liable  only  as  above: 
Hdd,  that  A.  was  chargeable  with  ac- 
tual notice  of  the  contents  of  the  pa- 
per.   HcpkifiMY.  Wettoott,  64 

2.  Held,  also,  that,  by  such  paper,  the 
responsibility  of  the  carrier  was  qual- 
ified, to  the  effect  stated  in  the  pa- 
per, id, 

8.  The  language  of  such  a  paper  must, 
where  there  is  any  doubt  as  to  its 
meaning,  be  construed  strictly  against 
the  carrier.  id 

4.  The  words  "  any  article,"  in  such  pa- 
per, do  not  mean  a  trunk,  or  piece  of 
baggage,  and  its  entire  contents,  in 

gross,  out  mean  any  article  contained 
1  the  piece  of  baggage.  t<^. 


INDEX. 


56S 


6.  Manuscript  books,  the  property  of  a 
student,  and  necessary  to  the  prose- 
cution of  his  studies,  are  to  be  re- 
garded as  baggage.  id» 

6.  The  owner  of  a  steamboat,  who  un- 
dertakes to  transport  a  passenger 
thereon,  for  hire,  is  bound  to  exercise 
the  utmost  Ti£;ilance  and  care  in 
midntaining  order  and  guarding  such 
passenger  against  violence  which  may 
reasonably  Be  anticipated,  or  natural- 
ly be  expected  to  occur,  in  view  of 
the  number  and  character  of  other  pas- 
sengers on  board.  JFlini  t.  Norwich 
d:  Ntw  York  Trarup,  Co.,  168 

1,  His  obligation.  In  such  respect,  is  the 
same,  even  though  such  other  passen- 
gers are  soldiers,  carried  on  compul- 
sion, id. 

8.  The  rqle  of  damages,  if  the  carrier  is 
g^lty  of  negligence,  which  causes  a 
personal  injury  to  the  passenger,  sta- 
ted, id. 

9.  VThere  oil,  in  casks,  was  transported, 
on  freight,  from  Boston  to  New  York, 
by  a  steam  propeller,  and  some  of  the 
oil  was  lost  on  the  voyage,  and,  in  a 
suit  in  rem,  by  the  owner  of  the  oil, 
against  the  vessel,  to  recover  for  the 
loss,  it  appeared  that  the  vessel  en- 
countered, on  the  voyage,  an  unusual- 
ly violent  storm,which  rally  accounted 
for  the  damage,  within  an  exception 
in  the  bill  of  lading :  JSeld,  That  the 
onus  was  on  the  shipper,  to  establish 
carelessness  or  n^ligence  on  the  part 
of  the  vessel,  leadmg  to  the  los&  The 
Neptune,  193 

10.  The  main  deck  of  a  steam  propel- 
ler, bulwarked  entirelv  aronnd  and 
covered  by  the  upper  deck,  and  con- 
structed especially  for  the  purpose  of 
carrying  cargo,  so  that  the  cargo 
placed  there  is  as  completely  protect- 
ed from  the  weather  and  itim  storms 
as  if  it  were  in  the  hold,  is  a  proper 
place  in  which  to  stow  such  carga  id. 


CASES  CITED  AND  EXAMINED, 

1.  Mann  v.  Fentz,  (8  Corastock,  415.) 
Winane  T.  McKean  R.  R.  Co,,      215 

a.  Dayton  v.  Borst,  (81  N.Y.  R.,  485.)  id. 


8.  D*AImaine  t«.  Boosey,  (1  Younge  it 
CoUyer's  Exch,  R.,  288.)  Daly  v.  Pal- 
mer,  256 

4.  LeRoy  v.  Tatham,  (22  Howard,  182.) 
Puillonv.  Schmidt,  299 

5.  Newlin  v.  Insurance  Co..  (20  Penn. 
R.,  812.)  Hernandez  y.  Sun  Mutual 
Ine.  Co.,  817 

6.  Hernandez  v.  Sun  Mutual  Ins.  Co., 
{ante,  p.  817.)  Hernandez  y.  New  York 
Mutual  Ins.  Co.,  826 

7.  Paradine  v.  Jane,  (Alleyn's  R.,  27.) 
I%e  Onrutt,  588 


CERTIFICATE. 
See  Dinixs,  18, 14. 


CHALLENGE. 
SeeJxmotL, 


CHAMPERTY. 
SeeTtJLonoK,  18. 


CHARTER-PARTY. 

1.  Where,  by  a  charter-party,  the 
owner  of  a  vessel  agreed  tnat  she 
should  proceed  direct  from  the  Tor- 
tuffas,  whither  she  was  bound,  to  an- 
other port»  to  load  under  the  charter, 
and,  after  arriving  at  the  Tortugas, 
she  was  seized  by  the  military  au- 
thorities of  Fort  Jefferson,  and  com- 
pelled to  go  on  two  voyages  to  Key 
w  est,  for  cargoes  of  coal,  which  it 
it  was  alleged  was  necessary  to  be 
used  in  condensing  fresh  water  for 
the  use  of  the  post,  and  the  seizure 
was  against  the  protest  of  the  master 
of  the  vessel,  and  without  any  fiiult 
on  his  part :  Held,  in  a  suit  against 
the  vessel,  on  the  charter-party,  to 
recover  damages  for  its  broach  and 
for  the  delay,  uiai  the  military  author- 
ities werejustified  in  impressing  the 
vessel.     The  Onruat,  588 

2.  If  they  had  erred,  and  their  error 
had  been  simply  an  error  of  judg- 
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ment,  on  the  facts  as  they  appeared 
to  them,  they  would  stiJl  be  justi- 
fied, id. 

8.  The  word  "  direct/'  in  the  charter- 
party,  means  that  the  vessel  is  to 
take  a  direct  course  from  the  Tortn- 
gas  to  the  loading  port,  without  de> 
yialion  or  unreasonable  delay,  and 
not  that  she  shall  depart  from  the 
Tortngas  inmiediately.  id. 

4.  The  duty  to  perform  the  agreement 
to  proceed  direct  from  the  Tortn^as 
to  the  loading  port,  was  an  obligation 
imposed  by  law.  id, 

6.  A  fordble  detention  will  excuse  from 
the  performance  of  an  obligation 
created  by  law.  id. 

6.  The  case  of  Paradine  t.  Jane,  {AU 
leyn's  R,,  27,)  commented  on.  id. 

7.  The  seizure  of  the  vessel  being  jus- 
tified, and  her  owner  having  been 
disabled  from  performing  his  contract 
without  any  fault  on  his  part,  the  fact 
that  he  has  a  remedy  over  against  the 
Government  does  not  make  him  re- 
sponsible to  the  charterer  for  the  de- 
lay, id. 

8.  In  this  case,  he  is  not  responsible  for 
such  delay,  even  though  the  military 
authorities  were  trespassers  in  seizing 
and  detaining  tiie  vessel.  id. 


CIRCUIT  COURT. 

1 .  In  an  action  at  law,  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Connecticut  is  governed  by  the  laws 
in  force  in  Connecticut ,  when  those 
laws  relate  to  the  substantial  rights 
of  the  parties,  and  not  to  mere  mat- 
ters of  practice.      Curti»  v.  Smith, 

687 

See  JuRiSDionoN,  1  to  8. 
Praotiob,  5,  6,  15,  16. 

RXHOVAL. 


CLERK. 

1.  Under  the  Act  of  February  26th, 
1858,  (10  IT.  8.  Slat,  at  Large,  166,) 
moneys  paid  by  the  clerk  of  a  Dis- 


trict Court,  durinff  his  clerkship,  for 
expenses  incurred  by  him,  as  clerk, 
for  board  and  lodging  at  hotels,  while 
attending,  as  clerk,  at  terms  of  the 
Court  held  away  from  the  place  where 
he  is  required  to  keep  his  office,  are 
not  allowable  to  him  as  "  necessary 
expenses  of  his  office.*  United  J^ate» 
V.  Chrham,  630 


COLLECTOR. 

1.  Under  the  22d  section  of  the  Act  of 
March  2d,  1799,  (1  (T.  S.  Stat,  at 
Large,  644,)  where  the  depuW  of  a 
collector  of  the  customs  acts  for  the 
collector,  in  cases  of  oocanonal  and 
necessary  absence  and  ofjsickness, 
the  collector  still  acto,  but  acts  by 
the  deputy,  and  is  entitled  to  all  the 
perquisites  and  emoluments  of  the 
office;  but,  where  the  collector  is  dis- 
abled or  dies,  the  duties  and  authori- 
ties vested  in  him  devolve  on  the 
deputy,  and  the  perquisites  and  emol- 
umente  which  accrue  to  the  office  of 
collector,  after  such  disability  or 
death,  do  not  belong  to  the  collector, 
or  to  his  estete.    Merriam  v.  Clinch, 

6 

See  DuTiKs. 

FoanoTuitx,  1  to  4. 


COLLISION. 

1.  The  fBct  that  the  clidmant,  in  a  suit 
in  rem,  for  a  collision,  by  putting  re- 
pairs on  the  libellanf  s  vessel,  before 
suit  was  brought,  made  her  worth 
more  than  she  was  before  the  collision, 
furnishes  no  reason  for  refusing  to  the 
libellant  a  recovery  for  demurrage, 
for  the  time  occupied  in  making  such 
repairs.     The  Santee,  I 

2.  A  contract  by  a  steamer  to  tow  a 
canal-boat,  at  the  risk  of  the  canal- 
boat,  does  not  exempt  the  steamboat 
frdm  liabil  ty  for  damages  caused  to 
the  canal-boat  by  the  negligence  of 
those  in  charge  of  the  steamboat 
The  Sgraeuee,  2 

8.  Where  a  steamboat,  with  thirty-five 
boats  in  tow,  is  endeavoring  to  pass 
around  the  Battery,  at  New  York, 
fr^m  the  North  river  into  the  East 
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river,  sbe  should,  if  the  harbor  is 
crowded  with  Teasels  at  anchor,  pass 
around  Oovemor's  Island,  and  come 
np  into  the  East  river  throngh  But- 
termilk channel.  id, 

4.  Where  a  schooner  was  beating,  with 
a  flood  tide,  through  the  channel  be- 
tween Blackwell*s  Island  and  the  New 
York  shore,  and  was  on  her  starboard 
tack,  on  her  way  from  the  island  to 
the  New  York  shore,  and  a  steamer 
behind  her,  going  in  the  same  direc- 
tion, at  a  spe^  of  eight  knots  an  hour, 
blew  a  whistle,  as  a  signal  to  the 
schooner  to  tack  short,  and  not  to  run 
out  her  course,  and  to  permit  the 
steamer  to  pass  between  her  and  the 
New  York  shore,  and  the  schooner 
ran  out  her  course  before- she  tacked, 
and  a  collision  ensued,  and  there  was 
room  for  the  steamer  to  hare  passed 
to  the  east  of  the  schooner,  and,  if 
the  schooner  had  tacked  short,  there 
would  have  been  danger  of  her  collid- 
ing with  another  schooner :  Held,  that 
the  schooner  was  right  in  ruomng  out 
her  course,  and  that  the  steamer  was 
in  fault     The  Bridgeport,  S 

5.  In  a  collision  case,  where  it  appears 
tiiat,  at  the  time  of  the  collision,  the 
nieht  was  dark  and  rainy,  with  a  high 
wmd,  and  hazy,  and  the  sea  was  run- 
ning high,  it  should  not  be  lightly 
presumed  that  the  hands  on  board  of 
a  yessel  would  be  remiss  in  their  duty, 
and  strong  proof  should  be  required 
to  the  contrary,  in  order  to  ciuuve 
fault.     The  Heroine,  188 

6.  Where,  in  such  a  case,  several  of  the 
material  witnesses  were  examined 
orally  before  the  District  Court,  and 
that  Court  found  that  the  vessel  which 
was  under  obligation  to  avoid  the 
other  Teasel,  could  have  discoTered 
her  lights  in  time  to  avoid  her,  this 
Court,  although  there  was  much  evi- 
dence the  other  way,  and  the  point 
was  not  free  from  doubt  and  difficulty, 
affirmed  the  decree.  td, 

7.  Fault  imputed  because  of  the  want 
of  vigilance  in  a  lookout  id. 

8.  Where  two  vessels,  under  steam, 
were  crossing,  so  as  to  involve  risk  of 
coUision,  and  vessel  No.  1,  which  had 
Teasel  No.  2  on  her  own  starboard 


side,  apprehending  danger,  stopped 
and  backed,  until  she  had  stem-way 
on  in  the  water,  and  vessel  No.  2,  in- 
stead of  keeping  her  course,  changed 
it,  so  as  to  make  a  collision  inevitable, 
and  one  occurred :  Held,  that  Tcssel 
No.  2  was  in  fitult^  for  violating  the 
provisions  of  Articles  14  and  18  of 
the  Act  of  April  29th,  1864,  (18  U.  S. 
8iaL  at  Large,  68,)  and  that,  under 
the  circumstances,  the  change  of 
course  by  vessel  No.  2  did  not 
come  within  anv  of  the  qualifications 
in  Article  19  of  the  same  Act  The 
Corsica,  190 

9.  Where  it  is  the  duty  of  a  steamer  to 
avoid  a  sailing  vessel,  the  onus  is  on 
the  steamer  to  show,  in  case  of  a  col- 
lision, that  the  sailing  vessel  did  not 
keep  her  course,  or  to  show  some 
other  fault  on  the  part  of  the-  sailing 
vessel,  that  contributed  to  the  collis- 
ion.    The  Western  Metropolia,      210 

10.  Where  the  change  of  course  by  the 
sailing  vessel  is  made  under  impend- 
ing danger  and  in  extremis,  the  steam- 
er is  responsible  for  it  id, 

11.  The  duty  of  a  steamer,  at  niffht, 
not  to  approach  too  near  to  a  samng 
vessel,  in  meeting  her,  when  there  is 
room  to  give  her  a  wide  berth,  en- 
forced, id, 

12.  A  steamboat  was  held  in  £inlt,  in 
this  case,  for  running  at  too  high  a 
rate  of  speed  thronji^h  a  crowd  of 
vessels,  in  the  night  time,  the  lights 
of  such  vessels  being  seen  by  her. 
The  Syracuse,  238 

18.  Where  a  steamship  came  in  from 
sea  and  anchored,  in  a  thick  fog,  in 
the  Hudson  river,  between  the  city 
of  New  York  and  Jersey  City,  about 
in  the  usual  track  of  the  ferry-boats 
running  on  a  ferry  between  the  two 
cities,  and  one  of  the  ferry-boats,  in 
one  of  her  trips,  passed  under  the 

■  stem  of  the  steamsnip  and  saw  her 
just  as  she  was  dropping  her  anchor, 
and,  afterward,  during  the  same  fog, 
the  same  ferry-boat  collided  with  the 
steamship  so  at  anchor:  HM  that 
the  ferry  boat  was  in  fault  The  D. 
8,  Gregory,  628 

14.  Held,  also,  that  the  steamship  was 
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not  in  &ult,  in  anchoring  where  she 
did.  id. 


COMMISSIOK. 


8e«  Adiubaltt,  1  to  8. 


COMMISSIONS. 
See  DmmB,  2,  6,  Y. 


COMPROMISK 
See  FoBmrcBB,  12  to  14. 


CONFLICT  OF  LAWS. 

See  Oncurr  Covet. 
Trust,  6  to  8. 


CONSIDERATION. 
See  Contract,  1. 


CONSUL. 
See  JuRiBDionoN,  4. 


CONTRACT. 


1.  What  is  snfBdent  yalne,  in  letters 
patent  for  a  machine  for  condensing 
and  monldinff  peat  into  convenieDt 
blocks  for  fhd,  to  coDstltnte  a  consid- 
eration to  support  a  contract  in  ref- 
erence to  the  use  of  machines  made 
according  to  the  patent,  discussed. 
Zeavitt  T.  Connecticut  Peat  Co.,    189 

2.  What  amounts  to  an  acceptance  of 
the  fiilfilment  of  conditioifal  guaran- 
ties and  promises  contained  in  a  con- 
tract, discussed.  id, 

8.  Where  H.  made  a  written  agreement 
with  F.,  that,  in  case  F.  could  recover 
certain  bonds  fraudulently  obtained 
from  H.,  he  would  pay  ^,000,  and 
the  police  notified  H.  that  the  bonds 
had  been  recovered,  and  were  sub- 
ject to  his  order,  and  they  did  not 
pass  through  the  hands  of  F. :  Beld, 


in  a  suit  brought  by  F.  against  H., 
to  recover  the  $8,000,  that  it  was 
incumbent  on  F.,  in  order  to  show 
that  he  recovered  the  bonds,  within 
the  meaninfip  of  the  agreement,  to 
show  tiiat  tne  police  recovered  the 
bonds  through  information  furnished 
by  F.,  and  that  it  was  not  enough  for 
F.  to  show  that  he  sent  communica- 
tions on  the  subject  to  the  police 
before  the  bonds  were  recovered,  it 
appearing  that  the  police  had  re- 
ceived other  oommunications  on  the 
subject,  as  well  as  one  from  H., 
before  the  bonds  were  recovered. 
FrankUn  v.  Beieer,  426 

See  GhartupPartt. 
Surrtt. 
War. 


COPYRIGHT. 

1.  What  is  meant  by  the  provision  in 
the  copyright  Act  of  August  18th, 
1866,  (11  U.  8,  Stat,  at  Large,  188), 
which  confers  on  the  author  or  pro- 
prietor of  a  copyrighted  dramatic 
composition  designed  or  suited  for 
public  representation,  along  with  the 
sole  right  to  print  and  publish  it,  the 
sole  right  to  act,  perform  or  repre- 
sent it  on  a  stage  or  public  place, 
defined.    Daly  v.  Falmer,  266 

2.  A  written  play,  consisting  of  direc- 
tions for  its  representation  by  action, 
without  the  nse  of  spohen  language 
by  the  characters,  is  a  dramatic  com- 
position, within  that  Act.  id, 

8.  The  question  of  infringement  of  a 
copyrighted  dramatic  composition, 
considered.  tdL 

4.  The  case  of  lyAlniaine  v.  Booeey, 
(1  Yotmffe  A  Collie  Exeh.  R,  288,} 
cited  and  applied.  id. 

6.  Under  the  Act  of  1856,  the  author 
of  a  copyrighted  dramatic  composi- 
tion is  entitled  to  be  protected 
against  piracy,  in  whole  or  in  part, 
by  representation.  id. 


6.  Where  all  that  was  substantial  and 
material  in  a  scene  of  a  copyrighted 
play,  a  great  part  of  such  soeue 
Deing  represented  by  actions  and  not 
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by  spoken  langnaage,  was  used  in  the 
same  order  and  sequence  of  eyente, 
and  in  a  manne;*  to  oonrey  the  same 
sensations  and  impressions  to  those 
who  saw  it  represented :  Hdd,  that 
there  was  an  infring^ement.  id, 

7.  The  tme  test  of  piracy,  in  respect  to 
a  copyright,  defined.  id, 

8.  The  sale  of  an  infringing  play  to 
another,  with  a  view  to  its  nnblic 
representation,  makes  the  seller  a 
participant  in  causing  the  play  to  be 
publicly  represented.  id 

CORPORATION. 

1.  Where  the  by-laws  of  a  corporation 
required  the  endorsement  of  its  sec- 
retary on  a  promissory  noto  belong- 
ing to  it,  payable  to  its  order,  to  pass 
its  title  to  such  note,  an  endorsement 
by  its  president  was  held  not  to  pass 
the  title,  where  the  endorsee  was 
cliargeable  with  knowledge  of  the 
fact  that  the  endorsement  was  not 
made  by  the  authority  of  the  corpo- 
ration. Leavitt  t.  Connecticut  Peal 
Co,,  189 

a.  Where  a  bill  is  filed,  in  this  Court, 
against  a  corporation  created  by  the 
8tato  of  Pennsylvania,  by  a  judgment 
creditor  thereof,  for  a  sequestration 
of  its  property,  rights,  and  nanchises, 
and  for  the  appointment  of  a  receiver 
thereof,  with  power  to  coUect  from 
its  stockholders  the  amount  of  their 
unpaid  subscriptions,  or  sufficient 
thereof  to  satisfy  such  judgment,  and 
for  the  payment  therewith  of  such 
judgment,  it  is  a  sufficient  statement, 
In  such  bill,  of  the  amount  and  value 
of  such  unpaid  subscriptions,  to  state 
that  it  has  unpaid  subscriptions  to  ito 
stock  much  more  than  sufficient  to 
pay  such  judgment.     Winant  v.  Mc 


Kean  R.  R,  Co., 


'216 


8.  The  fsctthat  such  corporation  has 
no  property  in  this  District,  and  no 
property  any  where,  but  the  demands 
for  such  unpaid  subscriptions,  is  no 
objection  to  the  jurisdiction  of  this 
Court,  and  no  defence  to  such  suit,  id. 


4.  The  cases  of  Mann  y.  Penity  (8  (7om- 
ttockt  416,)  and  Dayton  v.  Bortt,  (81 
N,  Y,  R.,  486,)  considered.  id 


6.  The  case  of  JDayton  v.  Borst  main- 
tains the  right  of  a  receiver  of  a  cor- 
poration appointed  under  a  judgment 
creditor's  bill,  to  recover  the  baUmce 
unpaid  upon  subscriptions  to  the  cap- 
ital stock  of  such  corporation,  without 
any  previous  call  for  the  payment  of 
such  subscriptions  having  oeen  made 
by  such  corporation,  and,  as  the  latest 
exposition  of  the  law  of  the  Stote  of 
New  York  on  the  subject,  by  its  high- 
est Courts  is  adopted  by  this  Court  id. 

Bet  IxjuNcnoN,  1,  2. 
Paett,  8. 
Patkmt,  68,  64. 
RSMOVAL,  1,  to  8. 
SALVAOBy  2,  8. 


COSTS. 

1.  Where  real  estote  was  sold  at  auction 
by  a  receiver,  and  the  purchaser  re- 
fused to  complete  the  purchase,  on 
account  of  an  alleged  defect  of  titie, 
and  the  Court  made  an  order  direct- 
ing him  to  perfect  the  purchase,  and 
the  receiver  then  eave  notice  of  the 
withdrawal  of  such  order,  and  con- 
sentec^that  it  should  be  held  void: 
Edd,  that  the  purchaser  was  entitied 
to  be  paid  by  tne  receiver  his  legal 
en)eilses,  including  reasonable  coun- 
sel fees,  incurred  and  paid  in  search- 
ing and  examining  the  titie,  and  in 
resisting  the  proceedings  to  have  the 
purchase  perfected.  Drake  "v.  Good- 
ridge,  681 

Bee  BAinatUFTCT,  19. 
Clebk. 
Patent,  40. 
Witness,  2. 


COUNTERFEITING. 

iS^CBDOS,  2. 


CRIMES. 

1.  The  neglect  or  failure  of  an  officer  of 
the  Internal  Revenue  to  perform  a 
duty  required  of  him  by  law,  does 
not  relieve  another  person,  who  has 
violated  the  law,  from  the  consequen- 
ces of  such  violation.  United  Btatee 
V.  Devlin,  *Il 


^ 
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9.  The  12th  Bection  of  the  Act  of  Jnne 
80th,  1864,  (]3  U,  8.  StoL  at  Larae, 
222,)  does  not  cover  a  case  of  the 
possesBion  of  false  or  connterfcit 
plates,  in  the  similitude  of  genuine 
plates  of  the  currency  of  the  United 
States,  but  applies  only  to  genuine 
transferred  plates  made  after  the 
similitude  of  other  plates.  United 
States  T.  Addatte,  132 

See  DisraicT-ATTOBifsr. 
Evmsirox,  8. 

iNDICTMXlfT.  ' 

Juror. 

Praotioz,  6,  6,  19,  20. 

Trial. 


CUSTOM. 


See  Sale,  8, 4. 


D. 


DAMAGES. 

1.  The  plaintiif,  in  an  action  at  law  for 
the  infnngement  of  letters  patent,  be- 
ing entitled  to  recover,  but  not  hav- 
ing proved  any  specific  amount  of 
dMnages,  six  cents  damages  were 
awaraed  to  him.    Ball  y.  Bird, 

488 

See  Carrikr,  8. 
CoLUsioir,  1,  2. 
Imsuranob,  8. 


DEBT. 
See  BAmRUPTOT,  12. 

DECLARATION. 
See  Plbading,  1  to  4. 

DEMURRAGE. 
See  CoLLiBiOM,  1. 

DEPUTY. 
See  Collector. 


DISCHARGE. 
See  Bamxeuvtct,  12, 14. 


DISCLAIMER. 
See  Patsrt,  89,  40. 


DISCOVERT. 
See  PLSADzva,  6.  7. 


DISTRICT-ATTORNEY. 

1.  Whether  the  Attorney-General  has 
power  to  g^ve  a  direction  to  a  Dis- 
trictrAttomey,  in  respect  to  his 
official  action  in  regard  to  an  indict- 
ment found  by  a  grand  jury,  and  pre- 
sented by  such  ffrand  jury  to  the 
Court  for  its  action  thereon,  quere. 
United  States  v.  Davie,  464 

2.  Such  a  direction,  if  given,  is  for  the 
District- Attorney  alone,  and  does  not 
control  the  Court  tdL 


DISTRICT  COURT. 

See  Clerk. 


DRAWBACK 
See  Fraud,  1. 


DUTIES. 

1.  There  is  nothing  in  the  Act  of  March 
8d,  1851,(9  U.  8.  Stat  at  Lar^e,  ^29,) 
which  justifies  a  collector  of  customs 
in  requiring  an  importer  of  foreign 
merchandise  to  add  to  his  invoice,  as 
forming  part  of  the  dudable  value  of 
such  merchandise,  charges  for  inland 
or  coastwise  transportation,  whether 
by  land  or  water,  of  such  merchan- 
dise, from  the  place  of  its  production 
or  manufacture  to  another  place,  be- 
fore it  leaves  its  foreign  port  of  ship- 
ment, for  the  United  States.  Button 
V.  ScheU,  48 

2.  A  charge  for  commissions,  at "  the 
usual  rates,"  forms  part  of  such  duti- 
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able  Talae.  This  charge  must  be 
made,  whether  the  importer  has  paid 
any  commissions  or  not ;  and  a  charge 
for  commissions  at  a  rate  higher  than 
the  usual  rate,  cannot  be  made,  even 
though  the  importer  has  paid  a  higher 
rate.  id. 

8.  The  charge  for  "costs  and  charges*' 
must  include  those  actually  paid,  and 
nothing  more,  and  it  is  not  lawM  to 
insert  aa  arbitrary  estimate.  id. 

4.  Under  the  Act  of  March  8d,  1667, 
(11  U.  S.  Stat,  at  Large,  192,)  ayalid 
prospective  protest  against  tne  pay- 
ment of  duties,  made  on  a  particalar 
importation  of  merchandise,  and  ex- 
pressing the  intention  of  the  importer 
that  the  protest  shall  apply  to  all 
future  similar  hnportations  made  by 
him,  is  valid  as  to  subsequent  impor^ 
tations  of  similar  merchandise  on 
which  like  duties  are  exacted.        td 

5.  A  protest  against  paying  duties 
on  costs  and  charees,  because  the 
ffoods  were  invoiced  "  free  on  board," 
IS  insufficent  unless  the  words  **  free 

.  on  board  "  are  found  in  the  invoice. 

id. 

6.  A  protest  against  paying  duties  on 
2|  per  eerU.  commission,  oecause  no 
commission  was  paid,  is  insufficient, 
it  being  immaterial  whether  any  com- 
mission was  paid  or  not  id. 

7.  Under  the  provision  of  the  5th  sec- 
tion of  the  said  Act  of  March  8d,  1857, 
which  declares  that  the  decision  of 
tlie  collector,  unless  appealed  from, 
shall  be  final  and  conclusive  as  to  the 
liability  of  goods  to  duty  or  their  ex- 
emption therefrom,  it  is  not  necessary 
that  the  importer  should  appeal  from 
the  decision  of  the  collector  requir- 
ing the  addition  to  the  invoice  of 
illegal  charges  for  inland  freights,  and 
commissions,  and  costs  and  charges, 
in  order  to  prevent  such  decision 
from  being  finaL  td 

8.  In  a  suit  brought  against  a  collector  of 
customs,  to  recover  back  duties  paid 
under  protest,  it  is,  under  the  Act  of 
February  26th,  1845,  (6  U.  8.  Stat,  at 
Large,  727,)  an  indispensable  item  of 
proof,  to  be  made  by  the  plaintiff,  on 
the  trial  of  the  suit,  that  such  a  pro- 


test as  that  Act  requires  was  made. 
Oreenleaf  Y.  ScheU,  225 

9.  Where  the  verdict  in  such  a  suit  is, 
that,  by  consent  of  counsel,  the  jury 
find  for  the  plaintiff, "  for  the  amount, 
with  interest,  of  the  excess  of  duties 
paid  under  protest,  on  more  than  two 
per  cent  commission  on  all  importa- 
tions specified  in  the  bill  of  particu- 
lars in  this  cause,  from  the  Continent 
of  Europe,  except  Paris,  the  amount 
to  be  aqJQSted  oy  the  clerk  of  this 
Court  or  his  deputy ,"  and  the  clerk 
reports  that,  according  to  his  adjust- 
ment, the  plaintiffis  are  entitled  to 
judgment  ror  a  sum  named,  the  re- 
port cannot  be  excepted  to  on  the 

Sound  that  the  duties  are  shown  to 
ve  been  paid  by  a  certain  firm,  and 
that  the  plaintiffis  did  not  prove  be- 
fore the  referee  that  they  composed 
that  firm  when  the  duties  were  paid, 
or  that  they  alone  paid  the  duties. 

id. 

10.  Even  if  such  objection  be  not  one 
which  ought  to  have  been  taken  by 
plea  in  abatement,  as  being  an  objec- 
tion that  some  party  who  oujB^ht  t& 
have  been  joined  as  a  plaintiffin  the 
suit  was  not  joined,  the  verdict  cures 
any  defect  in  that  regard.  td 

1 1.  Such  verdict  must  be  considered  as 
beinff  also  an  order  of  reference  made 
by  the  Court  and  entered  in  its  min- 
utes, and  confines  the  action  and  duty 
of  the  referee  to  an  arithmetical  ad- 
justment and  computation  of  amounts, 
on  the  basis  of  computation  pre- 
scribed in  the  verdict.  id. 

12.  Under  such  verdict,  the  plaintiffis 
not  required  to  prove  before  the 
referee  that  the  duties  were  paid  un- 
der protest  td 

18.  Under  the  Act  of  March  8d,  1868, 
(12  U.  S.  Stat  at  Large,  741,)  the  cer- 
tificate therein  provided  for  must  be 
applied  for  in  proper  season.  Faber 
y.  Barney,  805 

14.  Where,  iu  a  suit  agidnst  a  collector 
of  customs,  to  recover  back  duties 
aUeeed  to  have  been  illegally  exacted 
by  him,  a  judfipnent  was  recovered 
against  the  defendant,  and  no  appli- 
cation for  such  a  certificate  was  made 
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at  the  trial,  nor  until  the  expiration 
of  nearly  two  years  thereafter,  and 
after  a  motion  was  noticed  by  the 
plaintiff  for  ezecation  on  the  judg- 
ment, and  such  application  was  then 
made,  on  affidavita,  before  a  Jndge 
who  took  no  part  in  the  trial :  Heldt 
that  the  appUcation  ought  not  to  be 
granted.  m^. 

16.  Duties  are  not  simply  a  charge  upon 
merchandise,  to  be  collected  only  by 
means  of  the  custody  of  the  property, 
but  are  a  personal  debt  aeainst  the 
importer,  which  may  be  collected  by 
a  dyil  action.  IjnUed  SuUm  v. 
Owrffe,  406 

16.  Money  in  the  registry  of  the  Court, 
which  IS  shown  to  have  been  de- 
manded by  the  United  States  as  du- 
ties, to  have  been  due  as  such,  and  to 
have  been  paid  as  such,  must  be  dis- 
tributed by  the  Court  as  such.        icL 

17.  "Angostura  bitters,"  an  article 
which,  although  of  some  Talue,  as  a 
remedy  for  some  affections  of  the  hu- 
man body,  is  principally  used  in  bar- 
rooms, as  a  flayoring  extract  for  mixed 
drinks,  is  liable  to  a  duty  of  100  per 
cent.^  under  §  2  of  the  Act  of  June 
80th,  1864,  (18  CT.  8.  Siat  at  Large, 
202,)  aa  "spirituous  liquors,  not 
otherwise  enumerated,"  and  not  to  a 
duty  of  60  per  cent,,  under  §  6  of  the 
Act  of  July  14th,  1862,  (12  Id.,  646,) 
as  a  medicmal  preparation.  DalletY, 
Smythe,  419 

18.  In  tlds  case,  the  Courts  on  the  mo- 
tion of  the  plaintiff,  made  in  1867, 
opened  a  jud^ent  recoTered  in  1 862 , 
and  then  paid  and  satisfied  of  record, 
in  order  to  permit  errors  in  the  as- 
sessment of  damages  in  the  case  to 
be  corrected,  the  suit  being  one 
against  a  collector  of  customs,  to  re- 
cover back  moneys  paid  under  pro- 
test, for  duties,  and  the  plaintiff  not 
having  been  guilty  of  laenee,  and  the 
errors  being  manifest  Orookei  y. 
Maxwell,  468 

See  FoEFXiTUBS,  10. 


E^DORSEMEITT. 
See  CoaponATiON,  1. 


EQUITY. 

1.  Where  H.  indiyidually,  and  T.  indi- 
▼idually,  signed  an  agreement,  where- 
by they  agreed  to  account  to  D.  for 
the  proceeds  of  certain  bills  of  lading, 
which  were  simultaneously  deliyered 
by  D.  to  H.,  for  himself  and  T.,  they 
being  partners,  and  for  any  insu- 
rance money  which  should  be  receiyed 
as  such  proceeds,  until  certain  drafts 
acceptea  by  D.,  lor  account  of  such 
partnersldp,  agidnst  the  goods  coy- 
ered  by  the  bills  of  lading,  should 
be  proyided  for,  the  bills  of  lading 
haymg  been  held  by  D.,  a  security 
for  such  acceptances,  and  the  goods 
haying  been  insured  by  such  psrt- 
nersh^,  in  the  name  of  H.,  and  nay- 
ing  been  lost  at  sea:  Held,  that  T. 
and  H.  were  liable,  the  two  jointly, 
and  each  of  them  indiyidually,  to  ful- 
fil such  agreement;  and,  T.  and  H. 
haying  become  insolyent,  and  assigned 
l^eir  partnership,  as  well  as  tneir 
indiyidual  estates,  for  the  benefit  of 
their  creditors,  that  D.  had  a  right, 
at  his  election,  to  come  in,  under  such 
assifi^nment,  as  a  creditor  of  T.  and  of 
H.  mdlyidually,  and  to  exhaust  his 
remedy  thereunder,  against  the  sepa- 
rate estate  of  each  of  them,  and  aftier- 
ward  come  in  on  the  surplus  of  the 
joint  estate  of  the  two,  after  the  pay- 
ment  of  the  joint  debts  of  the  two. 
Drake  y.  Taylor,  14 

2.  In  1867,  B.,  bdn^  insolyent,  made 
an  assignment  of  his  property  to  M., 
giying  preferences  among  liis  credi- 
tors. Under  creditors'  bills,  filed 
against  B.  and  M.,  C.  was  appointed 
receiyer  of  the  property  of  B.  After- 
ward, C.  brougnt  a  suit,  as  such  re- 
ceiyer, in  a  State  Court,  against  B. 
and  M.,  to  recoyer  the  assl^ed  prop- 
erty, and  obtained  a  iudgment,  m 
1868,  adjudging  the  assignment  to  be 
fraudulent  and  yoid  against  the  cred- 
itors of  B.  From  ttiat  judgment,  M. 
appealed,  and  the  case  was  now  pend- 
ing on  appeaL  In  1868,  B.  was  ad- 
judged a  bankrupt,  and  S.  was  ap- 
pointed his  assignee  in  banloruptcy. 
B.  then,  as  such  asdgnee,  brought  a 
suit  in  this  Court,  against  M.  and  C, 
to  compel  C.  to  deliyer  up  to  S.  the 
property  in  the  hands  of  C,  as  re- 
ceiyer :  ffeld,  that  the  suit  could  not 
be  maintained.    Sedgwick  y.  Menek, 
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See  Bamsboptot,  8  to  11,  18  to 
22. 
CoBPO&AnoN,  2  to  6. 

GOBTS. 
iNJTTNCnON. 

JuBisDionoN,  6  to  8. 

Lien. 

Partt,  1,  2,  6  to  8. 

Patent,  7,  8,  20  to  28. 

Pleading,  6  to  11. 

Praotiob,  1,  7  to  14,  11, 18. 

Recuvbk. 

SURBTT,  1. 

Tbcbt. 


EVIDENCE. 

1.  Where  one.  of  two  defendants,  in  a 
joint  indictment  against  the  two,  is 
tried  separately,  the  wife  of  the  de- 
fendant who  is  not  on  trial  is  a  com- 
petent witness  for  the.defendant  who 
u  so  tried  separately.  Uniied  States 
T.  Addalte,  76 

2.  A  record  of  a  State  Conrt,  which 
sets  forth  proceedings  warranted  by 
the  law  or  that  State,  is  entitled  to 
Terity,  althonffh  not  formal  in  some 
particnlars.    In  re  Jtolnnson,        258 

8.  Where,  on  the  trial  of  an  indictment, 
evidence  to  show  that  a  witness  for 
the  prisoner  has  made  statements  in- 
consistent with  his  testimony,  is  ad- 
mitted without  the  attention  of  the 
witness  having  first  been  called  to 
snch  statements,  the  error  is  cored, 
if  ihe  witness,  on  being  afterword 
called  by  the  prisoner,  denies  such 
statements.  United  Statee  y.  Mc- 
Henry,  608 

See  Contbaot,  8. 
Duties,  8. 
Insubakob,  11,  12. 
Patent,  2,  8. 
Pleading,  10. 
Practice,  8,  4, 10  to  14,  17. 
Tbxax. 


EXCEPTION. 
See  Pbaotioe,  9  to  14. 

EXTENSION. 
See  Patent,  18,  19. 


F. 

FEES. 

^Clebk. 
Witness,  2. 

FINE. 
^Intobmsb, 


FORFEmrRE. 

1.  The  provisions  of  the  Act  of  March 
2d,  1867,(14  U,  S.  Stat,  at  Large, 
646,)  in  regard  to  the  distribution  of 
the  proceeds  of  fines,  penalties,  and 
forfeitures  incurred  under  the  provis- 
ions of  the  laws  relating  to  the  cus- 
toms, commented  on.  United  States 
v.  Oeorge,    *  87 

2.  Those  provisions  apply  to  the  pro- 
ceeds of  a  forfeiture  incurred  under 
the  8d  section  of  the  Act  of  August 
6th,  1846,  (9  U,  SStaL  at  Large,  64, 
66.)  id 

8.  The  provisions  of  the  Act  of  1867, 
compared  with  those  of  the  89th, 
90th,  and  9l8t  sections  of  the  Act  of 
March  2d,  1799,  (1  U.  S,  Stat,  at 
Large,  696  to  697,)  in  regard  to  the 
distribution  of  the  proceeds  of  for- 
feitures for  a  breach  of  its  provisions. 

id, 

4.  The  proper  practice,  under  the  Act 
of  1867,  is  for  the  Court  to  pay  to  the 
collector  the  amount  recovered,  less 
the  charges  allowed,  and  for  the  col- 
lector to  deduct  duties  and  charts, 
where  proper,  and  to  pay  the  residue 
into  the  Treasury  of  the  United 
States,  to  be  distnbuted,  under  the 
direction  of  the  Secretory  of  the 
Treasurr,  to  the  persons,  and  in  the 
proportions,  prescribed  by  the  decree 
of  tne  Court  id. 

6.  Preparatory  to  such  decree,  the 
Court,  while  in  possession  of  the 
fund,  will  determine  disputes  between 
persons  claiming  to  share  in  the  fiind, 
as  informers.  id, 

6.  Where  the  owner  of  personal  prop- 
erty, mortgaged  by  him  to  another 
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penon,  remaliu  in  poflfiesslon  of  it 
after  giving  the  mortgage,  and  com- 
mite  acts  in  reepeet  to  each  property 
which  work  a  forfeiture  of  it  to  the 
United  States,  nnder  the  26th  eectioa 
of  the  Internal  Revenue  Act  of  March 
2d,  1867,  (14  U.  S,  Stat,  at  Large, 
488,)  it  must  be  condemned,  even 
though  the  mortgagee  ia  not  shown  to 
have  been  concerned  in  such  acts. 
United  SUUet  v.  1  Barrele,  dbe,,      174. 

7.  Nor  can  the  demand  of  the  mortgagee 
be  paid  bv  the  Court  out  of  the  pro- 
ceeds of  the  property  condemned,  id. 

8.  The  remedy  of  the  mortffaeee  is,  to 
apply  to  the  Secretary  of  the  Treas- 
ury for  a  remission  of  the  forfeiture, 
as  respects  his  demand.  id. 

9.  The  proper  course  of  practice,  where 
claims  are  made  by  the  United  States, 
by  customs'  oflScers,  and  by  inform- 
ers, to  a  fund  in  Gomrt^  paid  in  under 
the  laws  relating  to  customs,  defined. 

United  Siaiee  v.  Oearge,  406 

10.  There  is  no  statute  of  the  United 
States  which  forfeits  the  value  of 
dutiable  goods  which  have  been  un- 
lawfully removed  from  a  bonded 
warehouse,  without  payment  of  the 
customs  duties*  id. 

11.  Customs'  officers  and  informers  are 
entitled  to  share  only  in  fines,  penal- 
ties, and  forfeitures  which  are  created 
by  some  law  of  the  United  Stetes.  id. 

12.  The  authority  to  compromise,  con- 
ferred on  the  Secretary  of  the  Treas- 
ury by  the  10th  section  of  the  Act  of 
March  8d,  1868,  (12  U.  S.  Stat,  at 
Large,  740,)  is  not  an  authority  to 
compromise  criminal  prosecutions.  itL 

13.  The  authority  so  conferred,  defined 
and  explained.  id, 

14.  The  Secretary  of  the  Treasury  has 
no  power,  under  any  act  of  Congress, 
to  compromise  criminal  proceedings 
pending  in  Court  uL 

16.  The  rights  of  customs^  officers  and 
informers  are  righte  which  should  be 
carefully  protected.  id, 

16.  In  a  contest  between  informers,  he 


is  the  informer,  who,  with  the  in- 
tention  of  having  his  information 
acted  upon,  first  ^ves  information  of 
a  violation  of  law,  which  induces  the 
prosecution,  and  contributes  to  the 
recovery  of  the  fine,  penalty,  or  forfeit- 
ure which  is  eventually  recovered,  id. 


FRAUD. 

1.  Description  of  the  manner  in  which 
frauds  on  the  revenue  are  perpetrat- 
ed, in  obtaining  from  the  Gk>vem- 
ment  the  payment  of  moneys  on  draw- 
backs, on  the  exportetion  of  goods 
wliich  have  pud  internal  revenue 
taxes.     J^atide  on  the  Bevenue,    666 

2.  Frauds  in   the  warehouse   depart- 
^  ment,  commented  upon.  id. 

See  Bankruptot,  12. 
Opnoaa,  4. 
Patxht,  10  to  13. 


G. 


GRAND  JURY. 

1.  The  duties  of  a  Grand  Jury,  enforced. 
I!)raudt  an  the  Bevenue,  666 


GUARDIAN. 

1.  It  is  the  law  of  Connecticut,  that  a 
euardian  must  be  constituted  such 
By  an  appointment  made  in  Connecti- 
cut, before  he  can  bring  an  action  in 
a  Court  in  Connecticut,  to  recover 
property  claimed  by  him  as  guardian. 
Curtit  V.  Smith,  687 

2.  The  Stetote  of  Connecticut,  passed 
in  1854,  (Chneral  Statutes  of  Gonn., 
1866,  816,  817,)  does  not  confer  on  a 
foreign  guardian  the  right  to  sue  in 
Connecticut,  either  at  law  or  in 
equity.  id. 


L 


INDICTMENT. 
1«  In  an  indictment  for  a  misdemeanor, 
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Bereral  ofFences  may  be  joined  in  dif- 
ferent coants ;  and,  when  that  is  done, 
the  proeecntion  cannot  be  compelled 
to  elect  between  the  several  counts. 
UfUted  Statu  v.  Dtvlin,  71 

2.  Where,  in  an  indictment  for  j^nry, 
the  averments  as  to  the  materiality  of 
what  it  alleges  to  have  been  falsely 
sworn  to  are  defective,  the  indict- 
ment is,  nevertheless,  g^ood,  if  snch  ma- 
teriality sufficiently  appears  upon  its 
face.     United  SkUea  v.  MeHenty,  508 

8.  What  are  proper  averments  of  mate- 
riality, in  an  indictment  for  perjury, 
considered.  id. 

See  DnruoT  AnourBT. 

EVIDENOB,  1,  8. 

JuaoB,  1,  2. 
Practiob,  6,  6, 19,  20. 
Tbial. 


INFORMER. 

1.  An  assistant  assessor  of  internal 
revenue,  who,  of  his  own  motion,  and 
by  his  own  diligence,  while  in  the 
discharge  of  his  officii^  duty  ts  such 
assistant  assessor,  acquires  informa- 
tion of  facts  on  which  to  base  a  pro- 
ceeding by  indictment  for  a  violation 
of  the  internal  revenue  law,  and  im- 
parts such  information  to  the  district- 
attorney,  with  the  intent  that  such 
proceeding  shall  be  instituted  upon 
such  Uiformation,  is,  if  such  informa- 
tion 1b  the  first  information  so  im- 
parted, and  if  it  leads  to  the  indict- 
ment and  convicUon  of  the  offender, 
entitied  to  share,  as  informer,  in  a 
fimd  in  Court  arising  from  a  fine  im- 
posed by  the  Court,  and  paid  on  such 
conviction.    United  Staiee  v.  Vhaeeell, 

421 

See  FoumruM,  1  to  6, 9, 11, 16, 16. 


INFRINGEMENT. 
Sh  Coftiuoht. 

JuRIBDIOnON,  7. 

Party,  6. 

Patbnt,  20  to  28, 25, 28,  88, 

85,  86,  42,  44,  58,  59,  68, 

64,  69  to  71. 

Fl.BAI>IIfO,  5. 


INJUNCTION. 

1.  An  injunction  against  a  corporation, 
if  served  on  an  officer  thereof,  or 
even  if  known  by  him  to  exist,  binds 
him  to  obedience.  Hatch  v.  Chicago, 
Hock  Island  and  Paicifie  Railroad  Co,, 

106 

2.  A  bill  was  filed  against  a  corpora- 
tion, by  the  holder  of  alleged  shares 
of  its  capital  stock,  claiming  that 
they  had  been  illegally  issued,  the 
same  having  been  issued  by  the  con- 
version into  stock  of  bonds  issued  by 
the  corporation,  and  prayine  that 
their  legality  might  be  inquired  into, 
and  that,  if  they  should  be  held  to  be 
illegal,  the  plaintiff  might  be  repaid 
the  amount  paid  by  him  for  such  al- 
leged  shares,  and  that  the  corpora- 
tion might  be  enjoined,  pending  the 
suit,  from  disposing  of  so  much  of  its 
property  as  would  indemnify  the 
plamtiff,  and  that  a  receiver  of  that 
amount  might  be  appointed.  It  ap- 
pearing that  the  moneys  received  by 
the  corporation,  on  the  issue  of  the 
bonds,  had  not  been  kept  separate 
from  its  general  fiinds,  and  comd  not 
be  traced  and  identified :  Bdd,  that 
the  injunction  could  not  be  granted, 
or  the  receiver  appointed.  Whelfdey 
y.  Erie  BaUway  Co,,  271 


8.  An  order  for  an  injunction  or  a  re- 
ceiver will  not  be  made  in  an  im- 
proper case,  even  on  the  consent  of 
^oth  parties  to  the  suit,  more  espe- 
cially where  the  rights  of  third  par- 
ties may  be  concerned.  id. 


I 


4.  This  Court  has  jurisdiciion  of  a  suit 
in  equity  brought  to  restrain  the 
buildmg  of  a  bridge  across  the  Con- 
necticut river,  between  Saybrook 
and  Lyme,  to  be  used  for  a  railroad, 
although  the  construction  of  such 
bridge  is  claimed  to  be  authorized  by 
the  Legislature  of  the  State  of  Con- 
necticut. Baird  v.  Shore  Line  RaU' 
way  Co,,  270 

5.  The  construction  of  such  a  bridge 
was  enjoined  until  the  final  hearing 
of  the  cause.  ^ 

6.  By  the  Act  of  February  19th,  1869, 
(15  U,  S,  Stat,  at  Large,  278.)  author- 
ity was  given  to  the  Shore  line  RaU^ 
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way  CamMay  to  ereet  a  drawbridge 
over  the  Uonnecticut  river,  althoofifh 
this  Court  bad  held,  {atUe,  p.  276,) 
that  anch  bridge  would  be  an  ob- 
struction to  navigation,  and  had  en- 
Joined  its  erection.  JSidrd  v.  Shore 
Line  Bailwaif  Co,,  461 

7.  The  injunction  was  dissolved  by  the 
Court,  because  of  the  passage  of  such 
Act  id. 

8.  C.  owned  premises  at  the  northeast 
comer  of  Fulton  and  Greenwich 
streets,  in  the  city  of  New  York, 
bounded,  by  deed  to  him,  on  the 
west,  by  the  easterly  side  of  Green- 
wich street,  and,  on  the  south,  by  the 
northerly  Une  of  Fulton  street,  but 
had  no  deed  of  any  portion  of  the 
soil  of  Greenwich  street.  A  corpo- 
ration erected,  in  Greenwich  street,  in 
front  of  said  premises,  but  outmde  of 
the  lines  thereof,  one  or  more  posts 
on  which  to  lay  an  elevated  railway. 
The  corporation  of  the  city  of  New 
York  had  theretofore  exercised  acts  of 
ownership  over  the  soil  of  Greenwich 
street,  in  front  of  said  premises: 
Ifeld,  on  a  motion  by  C,  on  bill  filed, 
for  an  injunction  to  restrain  the  con- 
struction of  such  railway,  that  C.  had 
fiiiled  to  make  out  that  any  property 
of  his  had  been  taken  by  the  corpo- 
rstion.  Currier  v.  West  Side  Jtailwav 
Co,,  487 

9.  Held,  also,  that,  as  the  Le^slatnre 
of  New  York  had  authorized  the  con- 
struction of  the'  railway,  in  the  man- 
ner in  which  it  was  being  constructed, 
this  Court  could  not  interfere,  by  in- 
junction, with  such  construction,  on 
the  ground  that  it  was  a  nuisaoce.  id, 

10.  The  Acts  of  the  Legislature  of  New 
York  of  the  22d  of  April,  1867,  (See$. 
Laws  of  1867,  chap,  489,)  and  the  Sd 
of  June,  1868,  (Sese,  Lam  of  1868, 
chap.  1856,)  are  not  void,  as  contain- 
ing a  delegation  of  legislative  author- 
ity, id 

1 1 .  Even  if  the  railway  were  being  con- 
sbructed  without  autiiority  of  law,  C, 
not  owning  in  fee  any  of  the  land  in 
Greenwich  street,  could  not»  in  the 
abeenoe  of  proof  of  special  damage, 
maintain  a  suit  to  enjoin  the  con- 
struction of  the  railway.  id. 


See  BiMDVAX^  S.  Pavkkt,  24  to  28, 
43,  61  to  64. 


INSPECTION. 


£Em  Stbamboat. 


INSUBANCK 

1.  Where  a  policy  of  insurance,  against 
loss  or  damage  by  fire  to  a  vessel, 
contained  a  provision  tiiat  the  in- 
surers should  not  be  bound  to  pay 
until  proper  prooft  of  loss  had  been 
presentea  to  them,  and  also  a  pro- 
vision that  no  suit^ould  be  brought 
on  the  policy  until  after  rizty  days 
from  the  presentation  of  such  proofii, 
and  the  insurers,  after  notice  of  a 
loss,  inquired  into  the  circumstances, 
and  then,  before  the  plaintifb  were 
bound  to  present  proofs  of  loss, 
denied  all  liability  under  the  policy, 
and  refused  to  pay  the  loss,  on  the 
ground  that  the  loss  was  the  result 
of  a  marine,  and  not  of  a  fire,  peril, 
and  no  proofe  of  loss  were  presented, 
and  a  suit  was  brought  on  the  policy 
before  the  expiration  of  sixty  days 
from  such  refusal  to  pay :  Held,  tliat 
the  insurers  had  thereby  waived  the 
proo&  of  loss,  and  also  tiie  beoefit  of 
the  provision  in  r^ard  to  Uie  sixty 
days.  NonoicK  andN,  Y,  Ihins.  Co. 
V.  Wettem  Maee.  Ine.  Co.,  241 

2.  Where  a  steam  vessel,  insured 
against  loss  or  damage  by  fire,  was 
damaged  by  a  ooUision,  so  that  the 
water  ^  rose  to  her  fiamaces,  and 
forced  the  fire  out,  and  she  was 
thereby  set  on  fire,  and,  after  bnrn- 
iog  for  some  time,  she  sank :  J?e^, 
that  tiie  insurers  were  liable,  on  the 
policy,  only  for  such  loss  as  naturally 
and  necessarily  resulted  from  the 
fire.  id 

8.  The  rule  of  damages,  in  such  a  case, 
stated.  id. 

4.  In  this  case,  which  was  a  smt  on  a 
policy  of  marine  insurance  on  boxes 
of  lemons,  a  valuation  of  the  lemons, 
by  the  policy,  at  so  much  per  box, 
was  held  not  to  make  the  insurance 
an  insurance  on  each  box  of  the 
lemons,  when  it  was   otherwise  a 
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elnele  contract  of  insurance  on  the 
entire  number  of  boxes  of  lemons 
named  in  the  policy,  and  not  an  in- 
surance against  the  loss  of  any  por- 
tion of  the  boxes  less  than  the  whole. 
Hernandez  v.  Sun  AftUual  Ins,   Co., 

817 

5.  The  case  of  Newlin  v.  Infwranee 
Ctmipantf,  (20  Pennsylvania  B.,  813.) 
cited  and  approved.  ia. 

6.  All  the  words  of  a  policy,  the  writ- 
ten ones  and  the  printed  ones,  must 
be  taken  together,  and,  where  there 
is  a  contradiction  between  them,  the 
former  must  control.  id. 

7.  The  printed  words  of  a  policy,  in- 
suring as^ainst  lose  of  the  goods  in- 
sured, "  or  any  part  thereof,"  com- 
mented on.  id. 

8.  Those  printed  words  do  not  control 
'    the  printed  words  in  the  memoran- 
dum clause,  "  free  from  average,  un- 
less general"  id. 

9.  The  case  of  Hernandez  y.  The  Sun 
JfiUtial  Ins.  Co.,  (ante,  p.  817,) 
affirmed.  Hernandez  v.  New  York 
Mutual  Ins,  Co,,  826 

10.  It  makes  no  difference,  on  the 
question  as  to  whether  a  policy  in- 
sures against  the  loss  of  6,000  boxes 
of  lemons  as  a  whole,  or  against  the 
loss  of  each  separate  box,  whether 
the  policy,  after  naming  the  valua- 
tion of  the  lemons  per  Dox,  does  or 
does  not  name  the  tot^l  valuation,  at 
that  rate,  of  the  6,000  boxes.  id. 

1 1.  Where  an  insurer  sets  up,  as  a  de- 
fence to  a  policy  of  marine  insurance, 
that  the  insured  was  advised  of 
the  loss  of  the  subject  insured  be- 
fore he  procured  the  insurance,  the 
insurer  assumes  the  burden  of  prov- 
ing snch  defence.  Clement  v.  Phenix 
Iw.  Co.,  481 

12.  If  the  attempt  is  made  to  prove 
such  defence,  by  showing  that  such 
advice  was  conveyed  by  a  letter,  it 
must  be  shown  not  only  that  such 
letter  was  sent,  but  that  it  was  re- 
ceived, id. 

18.  Knowledge  of  the  loss,  before  in- 
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surance,  possessed  by  a  person  who  is 
not  the  agent  of  the  insured  for  any 
purpose  connected  witli  procuring  the 
msurance,ls  not  notice  to  the  insured. 

id. 
See  Removal,  9. 
Wab,  3  to  8. 


INTERFERENCE. 
See  Patent,  7  to  9,  62  to  56. 


INTERNAL  REVENUE. 


See  CiUMKS,  1. 
Feaud,  L 
Trial,  1. 


J. 

JUDGMENT. 

See  Bankeuptct,  12. 
Duties,  18. 


JURISDICTION. 

1.  By  reason  of  the  provisions  of  the  6th 
section  of  the  Act  of  April  3d,  1818, 
(3  U.  S.  Stat,  at  Large,  415,)  the  Cir- 
cuit Court  for  the  Southern  District 
of  New  York  has  no  original  juris- 
diction of  a  suit  in  equity,  founded  on 
letters  patent,  for  infringements  there- 
of which  occurred  within  the  North- 
em  District  of  New  York.     Hodge  v. 


Hudson  Jiiver  Railroad  Co, 


M 
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2.  Where  a  suit  is  brought  in  a  State 
Court,  and  is  duly  removed  into  thisP 
Court,  by  the  defendant,  under  the 
12th  section  of  the  Act  of  September 
24th,  1789,  (1  U.  S.  Stat,  at  Large, 
79,)  the  question  of  the  jurisdiction  of 
this  Court  is  not  dependent  upon  any 
of  the  provisions  of  the  11th  section 
of  that  Act  Winans  v.  McKean  R. 
R.  Co.,  215 

8.  A  defendant  who  voluntarily  appears 
in  a  suit  in  this  Court,  waives  his 
right  to  urge,  as  an  objection  to  the 
jurisdiction  of  this  Court,  that  he  was 
not  found,  or  served  with  process,  in 
this  District  id. 
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4.  Where  an  action  on  contract  was 
brought  in  this  Court  against  the  per- 
sons composing  a  firm,  and  the  juris- 
diction of  the  Court  depended  wholly 
on  the  fact  that  one  of  the  defendants 
was  a  consul  in  the  United  States  for 
a  foreign  power,  and  it  was  held  that 
the  firm  was  not  liable,  but  that  one 
of  the  defendants,  other  than  the  con- 

«il,  was  liable,  with  two  other  pier- 
sons,  who  composed,  with  him,  a 
former  firm :  Heidy  that  this  Court  had 
no  jurisdiction  to  give  judgment 
against  such  defendant.  Bixhy  y. 
Jtmssen,  810 

5.  In  order  to  give  to  this  Court  juris- 
diction of  an  original  suit  on  the 
CTOund  of  parties,  it  must  be  a  suit 
between  a  citizen  of  the  State  of  New 
York  and  a  citizen  of  another  State ; 
and  the  necessary  averments  of  citi> 
zenship,  to  confer  jurisdiction,  must 
appear  on  the  face  of  the  bill.  Mene- 
rote  V.  Union  Paper  Collar  Co.,    366 

« 

6.  This  Court  has  no  authority  to  en- 
tertain a  suit  to  declare  a  patent  void, 
except  in  the  cases  provided  for  by 
the  16th  section  of  the  Act  of  July 
4th,  1886,  (B  U.  S,  ^at.  at  Largt, 
128,)  and  the  10th  section  of  the  Act 
of  March  8d»  1889,  (/</.,  864.)         id, 

1.  Where  a  bill  in  equity  was  filed  in 
this  Court  to  restrain  the  defendant 
from  suing  the  plaintiff  on  a  license 
under  a  patent,  to  recover  tariffs 
thereunder,  and  to  have  it  decreed 
that  the  consideration  for  the  license 
had  failed,  because  the  patent  was 
void  for  want  of  novelty,  and  to  have 
the  liceny  canceUed :  Held,  That  the 
rights  of  the  defendant,  bv  virtue  of 
the  license,  arose  out  of  the  license, 

*  and  not  out  of  or  under  the  patent,  or 
the  law  under  which  it  was  granted, 
so  as  to  give  to  this  Court  jurisdiction 
of  such  bill,  under  the  iVth  section  of 
the  Act  of  July  4th,  1886.  id. 


8.  A  State  Court  has  jurisdiction  to  de- 
cree a  license  under  a  patent  to  be 
void,  and  the  fact  that,  in  the  inves- 
tigation, that  Court  will  be  obliged  to 
inquire,  collaterally,  into  the  novc4ty 
and  validity  of  the  patent  as  a  con- 
sideration for  the  license,  cannot  de- 
prive the  State  Court  of  jurisdiction, 
or  confer  it  on  this  Court.  id. 


9.  A  direct  suit  to  repeal  a  patent  can- 
not be  brought  in  a  State  Court,    id. 

See  Bankrcptct,  20. 
Corporation,  S. 
In/unctios,  4, 
Party,  6,  7. 
Practice,  16. 


^JUROR. 

1.  No  right  to  make  a  peremptory  chal- 
lenge to  a  juror  exists,  in  the  Circuit 
Court  of  the  United  States  for  the 
Eastern  District  of  New  York,  on  the 
part  of  a  person  on  trial  on  an  indict- 
ment for  a  misdemeanor.  United 
Stales  Y,  Devlin,  71 

2.  The  Act  of  July  20th,  1840,(6  U.  S. 
Stat,  at  Large,  894,)  does  not  confer 
such  right.  id. 

8.  A  challenge  to  a  juror,  for  principal 
cauRe,  is  properly  overruled,  where  it 
appears  that  the  juror,  although  he 
has  read  about  one-half  of  a  column  in 
a  newspaper  concerning  the  case,  has 

^  never  formed  any  fixed  opinion,  or 
made  up  his  mind,  respecting  the 
guilt  of  the  prisoner.  United  Statee 
V.  MeHenry,  608 

4.  The  decision  upon  a  challenge  for 
favor  is  not  reviewable.  id. 

See  Grand  Jury. 


1. 


LICENSE. 

See  JuRisDicnox,  7,  8. 

Patent,  14  to  19,  26,  27. 


LIEN. 

An  equitable  lien  cannot  be  enforced 
against  money,  or  its  representative, 
unless  the  money,  or  a  specific  sub- 
stitute for  it,  can  be  identified.  Drake 
V.  Taylor,  14 

See  Receiver,  2. 
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M. 

MANDAMUS. 
See  JuBiBDionoN,  10. 


MASTER. 
See  pBAcnox,  9  to  14. 


MISDEMEANOR. 

See  iKDiOTinEifT,  1. 
Juror,  1,  2. 


MORTGAGE. 
See  FoBrEfruRS,  6  to  8. 

HEOLIGEBiCE, 

I 

See  Gar&ivr,  6  to  8. 

NEW  TRIAL. 
See  Praotxcv,  19,  20. 

NOVELTY. 

See  Patrnt,  4  to  6,  46,  48,  49, 
62  to  66,  68. 
Plraddto,  9,  10. 

NUISANCE. 
See  Injunotiow,  8  to  10. 

0. 

OFFICE. 

See  Collector. 
Officer. 

OFFICER. 
1.  No  officer  ia  entitled  to  the  emoln- 


meots  of  an  office  for  any  loiiji^er 
period  than  the  period  during  which 
he  holds  the  office.  Merriam  y. 
Clinch,  6 

2.  The  proTisions  of  the  statutes  of  the 
United  States  on  that  sabfeot,  cited. 

id, 

8.  The  right  to  the  compensation  at- 
tached to  an  office  f^^ws  out  of  the 
discharge  of  the  duties  of  sucli  office, 
and  its  emoluments  do  not  belong  to 
a  person  who  does  not  discharge  its 
duties.  id. 

4.  The  subject  of  ^Ting  and  taking 
gratuities  for  the  performance  of  of& 
cial  duties,  referred  to.  Frauds  on  the 
Revenue,  655 

See  Injunction,  1. 
Party,  8. 


P. 

PARTNERSHIP. 

See  Banerttptct,  8  to  11. 
Equity,  1. 


PARTY. 

1.  In  a  suit  in  equity  on  a  patent,  it  is 
proper  to  ioin,  as  plaintiff,  with  the* 
owner  of  the  legal  title  to  the  patent, 
the  party  who  is  immediately  in- 
jured by  the  infringement,  and  who  is 
equitably  entitled  to  the  fruits  of  the 
recovery  in  the  suit.  Ooodyear  v. 
AUyn,  83 

2.  It  is  not  necessary  that  the  bill 
should,  in  such  case,  be  yerified  by 
the  owner  of  the  legal  title,  if  it  IR 
yerified  by  his  co-plainti£  id. 

8.  Where  the  officers  of  a  corporation 
are  made  co-defendants  with  the^ 
corporation  to  a  suit  in  equity,  but 
no  relief  is  prayed  for  as  to  any  of 
such  officers  that  is  not  prayed  for  in 
respect  to  the  corporation,  and  no 
relief  is  prayed  for  against  any  such 
officer  in  his  individual  capacity, 
such  officers  are  merely  nominal 
parties  to  the  suit    Hatch  y.  Chicago^ 
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Hock  Island,  and  Pacific  Bailroad 
Co.,  106 

4.  A  person  who  lias  no  interest,  in  a 
legal  sense,  in  the  subject-matter  ^f 
a  suit  in  pernonasn^  and  who  is  not  a 
party  to  it,  cannot  compel  the  plain- 
tiff to  make  him  a  party.  CdUman 
V.  Martin,  119 

5.  Whether,  in  a  suit  in  equity,  for  an 
account  for  the  infringement  of  a 
patent,  all  joint  wrong-doers  are 
necessary  parties  defendant,  quere, 
Ooodyear  v.  Toby,  180 

6.  Where,  in  a  suit  in  equity,  brought 
by  alien  plaintiffs  against  citizens  of 
New  York,  a  person,  not  stated  to  be 
.a  citizen  of  ifew  York,  applied  to  be 
made  a  party  to  the  suit :  Held,  that 
lie  could  not  be  made  a  defendant, 
l)ecause  that  would  oust  the  jurisdic- 
tion of  the  Court.  Drake  y.  Chod- 
Tidye,  *  161 

♦7.  The  Actf  of  February  28th,  1889. 
(6  U.  8.  Stat  at  Large,  821,)  explain- 
ed, id, 

8.  Ko  such  practice  is  known,  in  equity, 
as  making  a  person  a  defendant  to  a 
suit,  on  his  own  application,  or  as 
compelling  a  plaintiff  to  join,  as  co- 
plaintiff,  a  person  not  a  puty,  on  the 
Application  of  such  person.  id. 

See  RiMOYAL,  2,  8. 


PASSENGER. 
See  Garbdeb,  1  to  8. 

PATENT. 

1.  Patents  Generally.    (1  to  8.) 
%  Specification. 

8.  Novelty.    (4  to  6.) 

4-  Interference.    (7  to  9.) 
6.  Disclaimer. 

6.  Reissue.    (10  to  18.) 

7.  Extension. 

6.  License.    (14  to  19.) 

9.  Infringement.    (20  to  28.) 

10.  Injunction.    (24  to  28.) 

11.  Particular  Patents. 

(1.)  Watt    and    Burgess* — ^Paper. 
(29,  80.) 


(2.) 
(8.) 

(5.) 
(6.5 

(^.) 
(8.) 

(9.) 

(10.) 
(11.) 
(12.) 
(18.) 


Mellier's— Paper.    (31  to  84.) 

CJonover^s — Splitting  Wood. 
(86.) 

Fuzzard  and  Hatch's— Wad- 
ding.   (86.) 

Tuck's— Packing.    (87  to  40.) 

Goodyear^s — Hard  India  RnV 
ber.    (41  to  44.) 

Blake's — Breaking  Stone8L(45, 
46.) 

Poillon's— Steam-Packing.  (47 
to  61.) 

Hagan's — Treating  Ores :  Ma- 
son's—Treating Ores.  (62 
to  66.) 

Dougbty's-^keleton  Skirts. 
(66  to  69.) 

Jones*— Zinc  White.  (60  to 
64.) 

Hall's  —  Stretching  Chains. 
(66, 66.)      . 

Strong  and  Woodbury's — 
WMpe.    (67  to  71.) 

1.  Fatente  Oenerally. 


1.  In  a  snit  for  the  infringement  of  a 
patent,  the  defence  cannot  be  taken, 
that  the  patent  was  issued  oninten- 
tionally.  through  a  blunder  of  a  sub- 
ordinate in  the  Patent  Office.  Douykiif 
V.  West,  429 

2.  In  an  action  for  the  infiiogement  of 
a  patent,  the  burden  of  showing,  as  a 
defence,  that  the  patentee  was  a 
joint  inventor,  with  some  other  per- 
son, of  the  thin^  patented,  is  on  t|ie 
defendant.    Ashero/l  v.  Cutter,    611 

8.  Where  the  oath  of  such  alleged 
joint  inventor  was  contradicted  by 
that  of  the  patentee,  and  the  patenteNS 
was  corroborated  by  the  circnm- 
stances  that  he  was  a  draughtsman 
and  had  taken  out  patents  for  several 
inventions  made  by  him,  and  that 
the  other  person  was  not  a  draughts- 
man, or  a  designer,  or  an  inventor, 
and  had  neglected,  although  eight 
years  bad  empsed  since  he  knew  of 
the  patent,  to  apply  for  a  patent  him- 
self for  the  invention,  or  to  assert  his 
right  in  the  premises  in  any  legal 
form,  this  Court  sustained  the  patent. 

id. 

See  JuBiSDicmov,  1,  6  to  9. 
Party,  1,  2. 
Pbaotioe,  21. 
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2.  Speafieation, 


i8^62. 


8.  Novtlty, 


4.  Where  a  patent  for  an  "  improvement 
in  paint-cans'*  claimed  the  "  employ- 
ment of  a  strengthening  wire  withm 
the  bead,  as,  and  for  the  purpose 
herein  shown  and  described,"  and 
the  specification  stated  the  point  of 
the  invehtion  to  be,  placing  a  wire 
within  a  bead  near  tne  top  edge  of 
the  body  of  the  can,  close  under 
where  the  cover,  when  on,  wonld 
come  to,  in  order  .to  strengthen  the 
sides  of  the  can,  and  prevent  them 
from  collapsing,  by  the  great  weight 
of  the  paint,  when  the  can  should  be 
held  by  a  bail :  Heldy  that  if  a  can. 
'  so  constructed,  was  old,  as  a  struc- 
ture, it  was  of  no  consequence  what 
it  was  designed  to  contam,  provided 
'it  employed,  within  a  bead  located 
in  substantially  the  same  place,  a 
wire,  to  strengthen  the  can  against 
aide  pressure,  and  prevent  its  walls 
from  collapsing  by  such  side  press- 
ure.   Broum  v.  Hall,  401 

6.  Seld,  also,  that  an  icecream  freezer, 
if  so  constructed,  was  an  answer  to 
the  patent,  on  the  ground  of  novelty, 
although  it  had  no  bail  by  which  it 
could  be  held  up  or  carried.  id, 

6.  Where  it  is  shown  that  a  prior 
machine  was  constructed  and  used, 
and  did  not  bodily  disappear  from 
view,  but  its  existence  ana  use  were 
not  made  public,  and  the  knowledge 
and  use  of  it  did  not  exist  in  a  man- 
ner accessible  to  the  public,  and  it 
had  been  substantially  abandoned, 
and  had  substantially  passed  away 
from  the  memory  of  those  who  used 
it,  until  recalled  to  their  memory  by 
the  success  of  a  like  machine,  which 
was  subsequently  invented  by  an- 
other, the  invention  embodied  m  the 
latter  machine  cannot  be  regarded  as 
having  been  proiously  Imown  or 
used,  within  the  meaning  of  the  6th 
section  of  the  Act  of  July  4th,  1886, 
(5  U.  S.  8tat,  at  Large,  119.)  Hall 
V.  Bird,  438 

i8^46,  48,  49,  62to65,  68. 
Plisadino,  9,  10, 


4.    Inier/erenee. 

7.  Exercise  of  the  jurisdiction,  under 
the  16th  section  of  the  Act  of  July 
4th,  1836,  (6  U.  8,  Stat,  at  Lar^e, 
128.)  to  declare  void  one  of  two  in- 
terfering patents.  Odd  and  Silver 
Ore  Separating  Co.,  v.  U,  S.  Diainte- 
graling  Ore  Co.,  807 

8.  What  averments,  in  an  answer  to  a 
bill  filed  to  have  a  patent  declared 
void,  in  the  exercise  of  such  jurisdic- 
tion, constitute  an  admission  that  the 
two  patents  which  are^  claimed  to  in- 
terfere, cover  and  claim,  in  whole  or 
in  part,  the  same  inventions.  id. 

9.  Two  patents  interfere,  within  the 
meaning  of  the  said  16th  section,  only 
when  they  claim,  in  whole  or  in  part, 
the  same  invention.  id. 

<S^  62  to  66. 

6.  JHsclainur, 
See  89,  40. 

6.  Reiuue, 

10.  The  legal  status  of  reissued  patents 
in  their  relation  to  the  originals,  and 
of  questions  of  fraud  growing  out  of 
imputed  motives  for  obtaining  reis- 
sues, and  out  of  alleged  corrupt  or 
deceitful  practices  by  inventors  or 
owners  of  patents,  in  availing  them- 
selves of  tiie  privilege  of  surrender 
and  reissue,  considered.  Blake  v. 
Stafford,  196 

11.  The  decision  of  the  Commissioner 
of  Patents,  in  accepting  a  surrender 
and  granting  a  reissue,  is  final  and 
conclusive,  unless  fraud  or  collusion 
is  shown,  or  some  irre^larity  is  ap- 
parent on  the  face  of  uie  papers,  or 
there  is  a  plain  repugnance  between 
the  specifications  of  the  original  and 
reissued  patents.  id, 

12.  The  issue  of  fraud  can  be  raised 
only  by  distinct  and  special  allega- 
tions in  the  plea  or  answer.  id. 

18.  What  allegations,  in  a  notice  under 
the  general  issue,  are  insufiicient  to 
raise  a  question  of  fraud,  considered. 

id, 
7.  Ezieniion, 

See  18,  19. 
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8.  Liceme. 


14.  A  license  granted  under  letters  pat- 
ent for  a  railroad  car  brake,  to  a 
railroad  company,  to  construct  and 
use  the  invention  "  on  any  and  all  cars 
belonging  to  said  company,  and  to  use 
the  same  improvement  upon  the  en- 
tire length  of  their  road,  and  upon  all 
parts  thereof,  •  •  •  for 
and  during  the  term  for  which  said 
letters  patent  are  or  may  be  granted," 
covers  Uie  use  of  brakes  belonging  to 
the  company,  attached  to  trucks  and 
running  rear  belonging  to  them,  even 
though  the  superstructures  which  are 
borne  upon  the  trucks  do  not  belong 
to  the  company.  Hodg^  v.  Hud**m 
River  Hailroad  Co,,  85 

15.  Such  license  does  not  convey  the 
right  to  use  the  brake  during  an  ex- 
tended term  of  the  patent,  granted 
after  the  making  of  the  license.      id. 

16.  The  only  rij^ht  which  the  company, 
as  a  lawful  licensee,  under  the  patent, 
for  the  first  term,  of  the  right  to  use 
the  thing  patented,  has,  under  such 
extended  term,  is  the  right  given  to 
it  by  the  18th  section  of  the  Act  of 
July  4th,  1886,  (5  U.  H,  Stat,  at 
Large,  125,)  to  continue  to  use  until 
they  are  worn  out,  or  as  long  as 
they  can  be  repaired,  such  brakes  as 
they  had  lawfully  in  use,  under  the 
license,  when  the  first  term  of  the  pat- 
ent expired.  id. 

17.  A  railroad  company,  in  running  its 
cars  on  the  railroad  of  another  com- 
pany, under  a  permission  to  that  ef- 
fect, can  not  be  considered  as  operating 
such  railroad,  within  the  meaning  of 
a  license  granting  to  the  latter  com- 
pany, "and  any  and  all  other  parties 
that  may  hereafter  own  or  operate  " 
silch  railroad,  the  right  to  construct 
and  use  a  patented  invention  "  on  any 
and  all  cars  now  or  hereafter  owned 
by  said  company,  or  by  parties  that 
may  hereafter  own  or  operate''  said 
railroad.  id. 

18.  Where  a  license  under  a  patent  does 
not,  on  its  face,  cover  the  extended 
tenn  of  the  patent,  if  it  be  claimed 
that,  in  fact,  the  parties  to  the  license 


Imd  in  view  at  the  time  an  arrange- 
ment covering  such  extended  term, 
Buch  fact  must  be  shown  by  evidence. 
Uodge  v.  Hudson  River  Railroad  Co,, 

166 

19.  The  presumption  of  law  in  regard 
to  every  license  under  a  patent  is, 
that  the  parties  deal  in  r^ard  only  to 
the  term  existing  when  the  license  is 
given,  unless  an  express  provision  is 
mserted  looking  to  a  further  interest ; 
and,  unless  there  be  such  a  stipula- 
tion, showing  that  the  parties  con- 
templated an  extension,  the  provis- 
ions of  the  license  will  bo  construed 
as  relating  to  the  then  existing  term 
only.  id. 

See  26,  27. 

JuBIfiDXCTIOK,  7,  8. 

9.  InfringemenL 

20.  Effect  of  an  admission  made  in  «n 
answer,  that  the  defendants  had 
made  "  large  profits  "  by  the  use  of 
machinery  alleged  to  mfringe  the 
plaintiff's  patent,  upon  the  question 
of  the  amount  of  nett  profits  derived 
from  such  infringement,  on  an  ac- 
counting before  a  Master  under  a 
decree.  TVoy:  Iron  and  NaU  Factory 
V.  Corning,  828 

21.  Effect  of  letters  written  by  the  de- 
fendants to  their  customers,  on  the 
same  question.  id. 

22.  Consideration  of  the  expenses  and 
charges  proper  to  be  allowed  to  the 
defendants,  in  ascertaining  such  nett 
profits.  id, 

28.  The  true  amount  of  tlfe  nett 
profit  derived  from  using  machinery, 
in  infringement  of  a  patent,  to  make 
articles  which  are  sold,  cannot  be 
determined,  without  deducting  from 
the  value  of  the  articles  made  and 
sold  all  the  elements  of  cost  in  their 
production.  id. 

See  25,  28,  88,  35.  86, 42,  44,  46, 
68,  69,  64,  69  to  71. 

•    JimiSDIOTION,  1. 

Party,  6. 
Pleading,  5. 

10.  Injunction. 
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24.  TVhcre,  on  ft  motion  for  an  injunc- 
tion to  restrain  the  infringement  of  a 
patent,  it  was  objected  tliat  the  bill 
did  not  aver  that  the  plaintiff  mark- 
ed, as  required  by  section  18  of  the 
Act  of  March  2d,  18ftl,  (12  U.  S. 
Stat,  at  Large,  249,)  the  articles  made 
or  vended  under  the  patent:  Held, 
that  the  objection  was  unavailing, 
because,  (1.)  It  did  not  appear,  by 
the  bill,  that  the  plaintiff  had  ever 
made  or  vended  any  articles  under 
the  patent,  and  the  fact  was  not 
shown  by  the  defendant ;  (2.)  If  that 
fact  did  appear,  it  would  be  for  the 
defendant  to  show  a  failure  by  the 
plaintiff  to  mark,  as  required,  the 
articles  made  or  vended,  and  then 
the  burden  of  proof  would  be  on  the 
plaintiff  to  show  that,  before  suit 
brought,  the  defendant  was  duly 
notified  that  he  was  infringing  the 
pateut,  and  that  he  continued,  after 
such  notice,  to  make  or  vend  the 
article  patented;  (8.)  The  penalty 
imposed  by  the  statute,  for  a  failure 
to  mark  patented  articles,  is  only  the 
taking  away  of  the  right  to  recover 
damages  in  the  suit,  and  the  riglit  to 
an  injunction,  as  a  remedy,  is  not 
affected ;  (4.)  It  is  Questionable 
whether  the  statute  applies  to  a  suit 
•  in  'equity.     Ooodytar  7.  Allyn,       88 

26.  Where  the  validity  of  a  patent  is 
folly  established,  and  its  infringe- 
ment is  clear,  Uie  patentee  has  a 
right  to  protection  by  injunction, 
although  great  injury  may  thereby 
be  caused  to  the  inMnger.  ffodfje 
V.  Hudson  River  Railroad  Co,,      166 

26.  \Vl)ei'e  the  question  of  the  right  to 
the  injunction  depends  only  on  the 
interpretation  to  be  given  to  a  license, 
it  is  the  duty  of  the  Court  to  inter- 
pret the  license,  on  a  motion  for  the 
injunction,  and  to  grant  or  refuse  the 
injunction,  according  to  the  result  of 
such  interpretation.  id, 

27.  It  appearing  that  the  defendant 
was  willing  to  pay  a  reasonable  sum 
for  the  use  of  the  patented  invention, 
and  that  the  plaintiff  had  a  fixed 
license  fee  for  its  use,  and  exercised 
the  franchise  solely  by  licensing,  for 
fees,  the  use  of  the  invention,  the 
Court  held,  that  the  defendant  ou(;ht 
to  be  enjoined  only  in  case  he  should 


elect  to  be  enjoined  in  preference  to 
paying  a  reasonable  license  fee  for 
the  use  of  the  invention,  to  such  ex- 
tent as*he  might  desire  to  use  it  dur- 
ing the  unexpired  term  of  the  patent, 
such  fee  to  oe  no  greater  than  the 
regular  fee,  if  any,  established  in  like 
coses,  and  to  be  ascertained  as  of  the 
^time  of  the  filing  of  the  bill,  by  a 
reference  to  a  master,  on  testimony 
to  be  produced  before  him.  t^ 

28.  Where,  on  a  motion  for  a  provisional 
injunction  to  restrain  the  infringe- 
ment of  letters  patent  for  a  floating 
grain  dryer  and  elevator,  the  patent 
was  not  attacked  for  want  of  novelty, 
and  the  infringement  was  clear,  but 
the  patent  had  never  been  tried  or 
estaolished,  at  law  or  in  equity,  and 
no  evidence  was  furnished  as  to  its 
use,  or  as  to  the  extent  of  such 
use,  or  as  to  acquiescence  in  the 
patent  by  the  public,  and  the  defend- 
ant showed  tliat  he  had  used  his 

'  apparatus  for  about  three  years,  and 
that  no  claim  had  been  made  against 
it  under  the  patent  until  about  six 
weeks  previou5ly,  and  the  amount 
invested  in  the  defendants  apparatus 
and  business  was  large,  and  the  busi- 
ness seemed  to  be  precarious,  and 
nothing  appeared  as  to  the  defend- 
ant's responsibilitv,  an  injimclion 
was  withheld  until  tke  plaintiff  should 
establish  satisfactorily  the  point  of 
acquiescence  by  the  public,  and  show 
how  the  defendant's  apparatus  had 
been  allowed  to  be  used  without  in- 
terference, and  leave  was  given  to 
the  plaintiff  to  renew  his  motion,  on 
further  papers,  but  the  defendant 
was  required  to  render  sworn  period- 
ical accounts  of  the  grain  which 
should  in  future  be  treated  by  his 
apparatus,  and  to  give  satisfactory 
security,  by  bond,  with  sureties,  to 
pav  what  might  be  re-overed  in  the 
suit.  8yke9  v.  Manhattan  Elevator 
Co,,  496 

See  48,  61  to  64. 
11.  Particular  Patents 

(1.)   Watt  and  Burgeuf — Paper. 

29.  The  Watt  and  Bnrgess  reissued 
patent,  No.  1,448,  for  a  pulp  suitable 
for  the  manufacture  of  paper,  made 
from  wood,  or  other  vegetable  sub- 
stances, by  boiling  the  wood  or  other 
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rabstances  in  an  alkali,  under  press- 
ure, as  described,  is  not  a  valid 
patent  for  a  new  product  American 
\Vood  Paper  Co,  ▼.  Fibre  DitinUgrat- 
iig  Co,, 
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S  0.  The  process  of  producing  ^nch  pulp 
from  wood  and  other  vegetable  sub- 
stances, covered  by  the  Watt  and 
Burgess  reissued  patent,  No.  1,449, 
was  not  invented  by  them  prior  to 
the  issue  of  the  ori^al  patent.      id, 

(2.)  MeUier'8-^Faper, 

51.  The  process  covered  by  the  Mellier 
patent,  granted  Augnst  7th,  1867,  of 
disintegrating  vegetable  matter,  for 
the  purpose  of  producing  pure  cellu- 
lose, fit  for  the  manufacture  of  paper, 
was  first  invented  by  Mellier.  Ameri' 
can  Wood  Paper  Co,  v.  Fibre  Dinnte* 
grating  Co,,  27 

52.  The  claim  of  the  Mellier  patent  is 
not  limited  to  the  use  of  such  process 
in  treating  straw  alone,  but  extends, 
also,  to  the  use  of  it  in  treating  bam- 
boo, id, 

33.  Such  process  consists  in  the  use  of 
a  eolation  of  prare  caustic  soda,  under 
pressure,  at  a  high  temperature,  to 
disintegrate  the  vegetable  matter, 
and,  if  that  process  is  used,  the 
patent  is  infringed,  even  though  the 
matter  is  partially  disintegrated  by 
a  previous  process.  id. 

84.  The  minimum  pressure  required  by 
the  Mellier  patent  is  the  pressure  in- 
dicated by  56  pounds  upon  the  steam 
gauge.  id, 

(3.)  Conover'B— Splitting  Wood, 

35.  The  first  claim  in  the  letters  patent 
granted  to  Jacob  A.  Conover,  May 
13th,  1865,  for  a  machine  for  splitting 
wood,  namely,  *'a  movable  oed  or 
carriage,  for  carrying  and  advancing 
the  blocks  of  wood,  in  combination 
with  the  reciprocating  cotters  ope- 
rating at  right  angles  with  the  sur- 
face of  the  bed  or  carriage,  sub- 
stantially as  and  for  the  purpose 
specified,"  is  infringed  by  the  use  of 
a  machine  for  splitting  wood,  which 
contains  every  feature  of  the  patented 
machine  that  is  essential  to  the  per- 


formance of  the  same  result  in  sab- 
stantially  the  same  way,  although  the 
reciprocating  cutters  in  it  do  not  ope- 
rate at  right  angles' with  the  surface 
of  the  bed  or  carriage.  Conover  t. 
Dolrinav,  60 

(4.)  Frwtard  and  Hatch* % —  Wadding, 

36.  The  claim,  in  the  reissued  letters 
patent  granted  to  William  Fuzzard 
and  James  Hatch,  April  5th,  1864, 
to  "  the  employment  or  use  of  a 
heated  metallic  cylinder,  B,  or  one 
having  a  metallic  exterior  or  per- 
iphery, in  combination  with  a  heated 
pressure  cylinder,  C,  one  or  more, 
and  a  polishing  roller,  G,  or  its  equiv- 
alent, arranged  as  shown,  for  the 
purpose  of  surfacing  and  drying 
simultaneously,  or  at  one  operation, 
fibrous  materials,  as  set  forth,"  is  not 

.  infringed  by  the  use  of  a  machine 
which  employs  a  pressure  roller  that 
is  not  heated,  and  is  not  constructed 
so  as  to  be  heated,  in  any  particular 
way.  Fuzzard  Wadding  Mfg,  Co,  v. 
DickisMon,  80. 

(6.)  7WJf«— PotfWn^. 

37.  In  the  letters  patent,  granted  June 
26th,  1856.  to  Joseph  Tuck,  for  "  iur 
provements  in  packing  for  stufiUng 
boxes,"  <fec.,  the  claim,  in  these  words : 
"  The  forming  of  packing  for  pistons 
or  stuffing  boxes  of  steam  engines, 
and  for  like  purpoees,  out  of  satura- 
ted canvas,  so  cut  as  that  the  thread 
or  warp  shaU  run  in  a  diagonal  di- 
rection from  the  line  or  centre  of  the 
roll  of  packing,  and  rolled  into  form, 
either  in  connection  with  the  india- 
rubber  core,  or  other  elastic  material, 
or  without,  as  herein  set  forth,"  is  a 
claim  for  a  new  article  of  manu- 
facture, and  not  for.  any  special  use 
thereof.  Twk  v.  Brawhill,  95 

88.  The  claim  to  the  forming  of  the 
roll,  "  either  in  connection  with  the 
india-rubber  core,  or  other  elastic 
material,  or  without,'*  is  equivalent 
to  two  separate  claims,  one  for  the 
forming  of  the  roll  with  the  core,  and 
one  for  the  forming  of  it  without  the 
core.  id. 

89.  The  roll  without  the  core  being  old, 
but  the  roll  with  the  core  being  new^ 
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the  patentee  had  a  right,  under  the 
7th  section  of  the  Act  of  March  8d, 
1887,  (5  U.  a,  Stat,  at  Large,  193,)  to 
enter  a  disclaimer,  disdaiming  the 
forming  of  the  roll  without  the  core, 
and  limitiDg  his  claim  to  the  form- 
ing of  the  roll  with  the  core.  id, 

40.  Although  such  disclaimer  is  en- 
tered after  the  commencement  of  a 
suit  on  the  patent  by  the  patentee, 
he  can,  neyertheless,  under  the  7th 
and  9th  sections  of  the  sAid  Act  of 
1887.  recover  in  such  suit,  unless  he 
unreasonably  neglected  or  delayed  to 
enter  such  <lisclaimer,  but  he  cannot 
recover  costs  therein.  id. 

(6.)  Ooodjjfean's — Hard  India-Rviher. 

41.  The  reissued  letters  patent,  No%  656 
and  667,  granted  to  Henry  B.  Good- 
year, administrator  of  Nelsou  Good- 
year, May  18th,  1858,  for  an  '*  im- 
provement in  the  manufacture  of 
india-rubber,"  on  the  surrender  of 
the  original  patent,  g^ranted  to  Nel- 
son Goodyear,  May  6th,  1861,  are 
valid.    Ooodyear  v.  EvanM,  121 

42.  It  is  an  infringement  of  those  reis- 
sued patents  to  use,  for  dental  pur- 
poses, india-rubber  prepared  in  ac- 
cordance with  letters  patent  granted 
to  Edwin  L.  Simpson,  October  16th, 
1866,  for  an  "improvement  in  dental 
rubber,"  and  to  vulcanize  it,  and 
then  to  use  the  product.  id, 

48.  The  Simpson  patent  is  not  an  ad- 
verse patent  to  the  Goodyear  reis- 
sues, or  one  for  the  same  invention 
covered  by  the  Goodyear  reissues, 
and  does  not  confer  upon  the  holder 
of  it  any  prima  facie  right  to  use, 
without  license,  any  thing  covered  by 
the  Goodyear  reissues,  or  warrant  the 
withholding  of  an  injunction  to  re- 
strain a  party  working  under  the 
SUnpeon  patent  from  imringing  the 
Goodyear  reissues.  id. 

44.  The  use  of  the  process  described  in 
the  patent  granted  to  Edward  L. 
Simpson,  for  preparing  hard  rubber 
or  vulcanite,  is  an  infringement  of 
the  Nelson  Goodyear  hard  rubber 
patent    OoodyearY,  Must,  229 


(7.)  Blak^i—BreakinffStonei. 

45.  The  reissued  patent  granted  to  Eli 
W.  Blake,  January  9th,  1866,  for  an 
"  improvement  in  machinery  for 
breaking  stones,"  on  the  surrender  of 
originafletters  patent  granted  to  him, 
as  inventor,  June  16th,  1868,  is  valid. 
Make  v.  Stafford,  196 

46.  The  question  of  infringement  and 
novelty,  in  this  case,  considered  and 
determined.  id 

(8.)  PoiUon'e—Steam-Paeking, 

47.  The  letters  patent  granted  to  Peter 
Poillon,  July  2l8t,  1867,  for  "means 
for  rendering  joints  steam-tight,"  are 
valid.    Poilhny,  Schmidt,  299 

48.  The  daim  of  that  patent,  to  "  the 
method,  herein  described,  of  causing 
steam  to  become  a  packing  to  itself,  in 
steam  cylinders  or  other  parts  of  steam 
machinery  by  allowing  the  steam  to 
act  in  one  or  more  grooves,  substanti- 
ally as  specified,"  does  not  claim  the 
use  of  such  grooved  surfaces  in  them- 
selves or  in  connection  with  air,  in- 
stead of  steam.  id, 

49.  The  patentee  having  discovered  the 
fact  that  steam  might  be  made  self- 
packing,  when  introduced  into  small 
grooves  in  one  of  two  contiguous  sur- 
faces not  actually  in  contact  with  each 
other,  his  patent  is  not  invalidated 
by  the  fact  that  air  bad  previously 
been  made  self-packing  in  an  air  en- 
gine by  the  use  of  like  grooves^     id, 

60.  The  claim  of  such  patent  is  a  claim 
to  an  art  or  process.  id, 

61.  The  case  oi  Le  Ray  v.  Taikam,  (22 
Hcnoard,  182,)  cited  and  applied    id, 

(9.)  Eagan'a — Treating  Ores, 
MatmCe — TVeating  Ores, 

62.  The  first  claim  of  the  reissued 
patent  No.  1,988,  granted  June  6th, 
1866,  to  the  Hugnn  Manufacturing 
Company  and  Wifiiam  E.  Hagan,  as 
assignees,  on  the  invention  of  said 
Hagan,  for  an  *'  improvement  in  far- 
naces  for  treating  ores  by  superheated 
steam,*  the  original  patent  having 
been  granted  to  John  B.  Gale,  as  as- 
signee of  said  Hagan,  March  8th, 
1864,  and  the    first  claim   of  the 
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patent  granted  January  8d,  1865,  to 
0.  V.  De  Forest,  Amos  Howes,  and 
Georji^  K  Van  Derbargh,  as  as- 
signees, on  the  invention  of  Melchor 
B.  Mason,  for  an  "  improved  method 
of  desulpharizing  and  oxydizing  me- 
tallic ores  "  inteifere  with  each  other, 
in  the  sense  of  the  said  16th  section. 
OM  and  8il9er  Ore  Separatififf 
Co,  V.  U,  8.  DinnUffraUnff  Ore  Co., 

807 

53.  The  said  claims  examined  and  ex- 
plained, in  reference  to  such  inter- 
ference, id, 

54.  As  between  Hagan  and  Mason, 
Hagan  was  the  first  inventor  of  the 
process  claimed  by  each  of  the  two 
patents.  id, 

66.  A  decree  made,  adjudging  the 
Mason  patent  void,  so  far  as  the  pro- 
cess therein  described  for  oxydizing 
ores  employe  superheated  steam  in 
the  manner  described  in  the  Hagan 
patent.  id, 

(10.)  Dottghtjfe—SkeUUmSHrte. 

56.  James  Draper  was  the  original  and 
first  iuTcntor  of  the  improvement 
claimed  in  letters  patent,  reissued  to 
Samuel  H.  Doughty,  August  Ist, 
1865,  for  an  "  improvement  in  skel- 
eton skirts,"  the  original  patent  hav- 
ing been  granted  to  Douehty  and 
Draper,  on  the  invention  of  Draper, 
October  4th,  1859,  and  reissuea  to 
Doughty,  and  Draper,  and  James 
Brown,  and  William  King,  Decem- 
ber  27th,  1859.      DiAtgMyY,  Weet, 

429 

57.  Draper  made  such  invention  before 
he  applied  for  the  original  patent,  id, 

58.  It  is  an  infringement  of  the  said  re- 
issued patent  of  1865,  to  make  and 
sell  skeleton  skirts,  with  the  threads 
of  filling  left  out  in  one  or  both  of 
the  two  portions  of  tape  which  form 
the  loop.  id, 

59.  Skeleton  skirts  made  in  accordance 
with  letters  patent  gpranted  to  Charles 
H.  De  Forest,  January  6th,  1868,  for 
an  **  improvement  in  hooped  skirts,'' 
are  an  infringement  on  the  said  re- 
issued patent  of  1865.  id. 


(11.)  Jone^^Zinc  White, 

60.  The  specification  of  the  letters 
patent  granted  toSSamnel  T.  Jones, 
February  24th,  1852,  for  an  ''im- 
provement in  the  manufacture  of 
zinc  white,"  includes  in  its  cUdm 
what  is  found  in  the  English  letters 
patent.  No.  1 1,964,  granted  Novem- 
Der  16th,  1847,  specification  sealed 
and  enrolled  May  16th,  1848,  to  Wil- 
liam Edward  Newton,  for  **  improve- 
ments in  the  mode  or  modes  of 
manufacturing  or  preparing  certain 
matters  to  be  employed  as  pigments." 
Jonee  v.  Oegood,  485 

61.  Although  the  Jones  patent  was 
extended  by  the  Commissioner  of 
Patents,  on  the  28d  of  February, 
1866,  and  the  question  of  Its  exten- 
sion was  vigorously  contested  before 
the  Patent  Office,  yet,  as  the  exist- 
ence of  the  Newton  patent  was  not 
then  adverted  to,  and  there  never 
had  been  any  trial,  at  law  or  in 
equity,  on  the  Jones  patent,  in  which 
the  fuU  bearing  of  the  Newton  patent 
on  the  invention  of  Jones  had  been 
thoroughly  examined,  this  Court  re- 
fused to  grant  a  provisional  iijunc- 
tion  restraining  tne  infringement  of 
the  Jones  patent  id, 

62.  The  specification  of  the  Jones 
patent  does  not  properly  distinguish, 
within  the  meaning  of  the  fidi  sec- 
tion of  the  Act  of  July  4th,  1886,  (5 
U.  8.  Stat,  at  Large,  119,)  what  was 
invented  by  Jones  from  what  is 
found  in  the  Newton  patent  id, 

68.  The  defendants  being  three  individ- 
uals, and  the  infringeibent  commit- 
ted by  them  having  arisen  solely  out 
of  their  connection  with  a  New  Jer- 
sey corporation,  and  only  one,  O.,  of 
the  three  defendants  beiofi^  interested 
in  the  management  of  the  corpora- 
tion, at  the  time  the  motion  for  a 
provisional  injunction  was  made,  and 
no  infringement  having  been  com- 
mitted out  of  New  Jersey,  where  the 
manufactory  of  the  corporation  was 
situated,  and  O.'s  only  concern  with 
the  infringement  being  as  a  director 
of  the  corporation,  and  he  being  only 
one  of  several  directors,  and  it  not 
appearing  that  he  could  control  the 
use,  or  d&ect  the  disuse,  by  the  cor- 
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poration,  of  the  infringing  apparatus, 
the  motion  was  denied  id. 

9 

64.  Whether,  eye^  if  a  majority  of  the 
directors  of  the  corporation  were 
parties  defendant  to  the  suit,  the  snit 
ooght  not  to  have  been  brought  in 
New  Jersey,  where  the  corporation 
was  located,  and  carried  on  its  busi- 
ness, guere,  id. 

(12.)  HalP^^StrOehing  Chains. 

65.  The  object  to  be  attained  by  the  use 
of  the  machine  described  in  let- 
ters patent  granted  to  Charles  Hall, 
August  80th,  1864,  for  an  "  improved 
machine  for  stretching  chains,"  ex- 
plained.    Hall  y.  Bird^  488 

66.  The  first  claim  of  the  Hall  patent 
claims  the  use  of  tongs  or  clamps 
which  have  a  provisiun  for  grasp- 
ing firmly  the  link  or  links  to  be 
stretched  in  the  chain,  without  injur- 
ing other  links ;  and  any  prior  ma- 
chme,  to  be  an  answer  to  such  first 
claim,  must  be  shown  to  have  con- 
tained tongs  or  clamps  having  such 
provision.  id, 

(18.)  Strong  and  Woodbury'&^Whips. 

67.  The  invention  covered  by  letters 
patent  ffranted  to  Henry  A.  Strong 
and  ££nund  F.  Woodbury,  Decem- 
ber 18th,  1866,  for  an  '*  improve- 
ment in  whips,"  on  the  invention  of 
Woodbury,  is  a  patentable  invention. 
Btroriff  y.  Jioble,  477 

68.  Although  a  tubular  knit  fabric  was 
old,  and  dthough  a  whip  was  old,  and 
although  the  idea  of  covering  a  whip 
and  a  whip-handle  with  something 
was  old,  the  application,  in  the  man- 
ner shown  in  that  patent,  of  such  a 
knit  fabric  to  the  covering  of  a  whip, 
to  produce  a  whip  or  a  whip-handle 
covered  with  such  a  fabric,  substan- 
tially as  descAbed  in  that  patent,  was 
not  merely  applying  such  knit  fabric 
to  a  new  use,  in  the  sense  in  which, 
in  the  law  of  patents,  the  mere  appli- 
cation of  an  old  article  to  a  new  use 
is  held  not  to  be  the  subject  of  a  pat- 
ent, id. 

69.  Where  a  fabric  is  knit,  by  machine- 
ry, in  flat  stripe,  of  the  proper  width 


to  form  a  tube  of  the  required  diam- 
eter, and  projecting  loops  are  then 
produced  on  each  edge  of  the  strip, 
and  those  loops  are  then  interlooped 
with  each  other,  by  a  crochet-needle, 
by  hand,  forming  the  same  stitches 
as  in  the  rest  of  uie  fabric,  and  mak- 
ing it  impossible  to  tell  where  the 
union  was  effected,  or  that  the  fabric 
was  not  knit  wholly  by  machinery, 
the  resulting  fabric  is  a  fabric  brought 
into  a  tubiuar  form  wholly  by  knit- 
ting. .  id. 

70.  Such  fabric  is  substantially  the 
tubular  knit  fabric  of  the  patent  of 
Strong  and  Woodbury.  id. 

71.  It  is  no  infringement  of  that  patent 
to  make  and  sell  whips  covered  in 
whole  or  in  part  by  a  covering  made 
of  threads  of  warp  and  weft  inter- 
woven, id. 


PERJURY. 

See  Indictment,  2,  8. 
TaiAL,  2,  8. 


PLEADING. 

1.  The  proper  form  of  a  declaration,  in 
an  action  of  assumpsit,  in  this  Court, 
conunented  on.    Mi/ert  v.  JJavia,  77 

2.  A  count  in  such  a  declaration,  alleg- 
ing a  sale  and  delivery  of  property 
by  a  third  party  to  the  defeudant,  an 
agreement  by  the  defendant  to  pay 
such  third  party  so  much  money 
therefor,  ana  an  assignment  of  the 
claim  of  such  third  party  to  the 
plaintiff,  but  not  alleging  that  the  de- 
fendant ever  undertook  or  promised 
the  plaintiff  to  pay  to  him  tue  whole 
or  any  part  of  the  claim,  is  bad,  on 
general  demurrer.  id. 

8.  A  count  in  such  a  declaration,  all^- 
ing  a  sale  of  property  by  the  plaintiff 
and  a  third  party  to  the  defeodant, 
for  so  much  money,  and  an  agree- 
ment by  the  defendant  to  pay  the 
sum  therefor,  but  not  alleging  that 
the  promise  was  to  pay  at  any  speci- 
fied time,  or  on  demand  or  request, 
and  alleging  that  thf)  defendant  had 
not  paid  any  part  thereof  to  the  plain- 
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iSff  or  tx>  sach  third  party,  that  snch 
third  party  assigned  hia  interest  in 
the  demand  to  the  plaintiff,  and  that 
the  defendant,  in  consideration  of  the 
premises,  promised  to  pay  each  money 
to  the  plaintiff,  hat  not  allegini^  that 
the  defendant  promised  the  plaintiff, 
or  that  the  promise  was  to  pay  at  any 
particular  time,  or  on  demand  or  re- 
quest, and  not  alleg^ing  any  other 
consideration  for  the  promise,  or  any 
request  or  refusal  to  pay,  is  had,  on 
general  demurrer.  id. 

4.  Another  count  in  such  a  declaration, 
held  bad.  on  general  demurrer,  and 
it3  defects  pointed  out.  id. 

5.  To  a  bill  against  a  single  defendant, 
alles^ng  the  infringement  of  a  patent, 
by  sales  by  liim  of  the  patented  article, 
a  pica  was  filed  alleging  that  the  sales 
were  not  made  by  the  defendant  alone, 
but  were  made  by  him  and  another 
person  named  in  the  plea :  J3eld,  that 
the  plea  was  bad,  because  it  did  not 
allege  that  such  other  person  was  yet 
living,  and  within  the  jurisdiction  of 
the  Court.     Ooodytar  v.  Jbhy,     180 

6.  Where  a  hill,  founded  on  the  alleged 
infringement  of  a  patent,  contained 
no  special  allegation  that  a  discovery 
was  necessary,  and  had  no  special  in- 
terrogatories annexed  to  it,  but  con- 
tained the  usual  general  prayer  for  an 
answer  on  oath,  and  a  prayer  for  an 
a<rcount  of  profits,  audit  was  demurred 
to  on  the  ground  that  the  Court  had 
no  jurisdiction  of  the  case  made  by 
the  bill,  because  it  did  not  pray  for 
either  a  discovery  or  an  injunction : 
Held,  that,  under  the  93d  Rule  in 
Equity,  the  bill  was  a  hill  for  a 
discovery  and  account,  and  that  the 
demurrer  must  be  overruled.  Ferry 
Y.  Ci/rning,  184 

7.  The  admission  of  the  counsel  for  the 
plaintiff,  on  the  ar^ment  of  the  de- 
murrer, that  a  discovery  was  not 
necessary,  and  that  he  did  not  seek  a 
discovery,  disregarded.  id. 

8.  Whether  the  bill  could  be  sustained 
as  a  bill  for  an  account  alone,  qitey^, 

id. 

9.  An  answer,  ip  a  suit  in  equity,  on  a 
patent,  ought,  in  order  to  raise  the 


defence  of  a  want  of  novelty  in  the 
patent,  to  specify  the  time,  place  and 
person,  when,  where,  and  by  whom, 
the  prior  invention  was  made  or 
known,  with  sufficient  particularity 
to  enable  the  plaintiff  to  know  what 
he  has  to  meet.    Brown  y.  Sail,  401 

10.  Where  the  answer  does  not  contain 
such  n>ecification,  but  only  avers 
general  want  of  novelty,  and  prior 
use  and  sale  generally,  and  the  de- 
fendant takes  testimony  before  the 
examiner,  to  prove  such  want  of  nov- 
elty, without  any  objection  being  at 
the  time  interposed  by  the  plaintiff, 
on  the  eround  that  the  testimony  is 
directed  to  a  defence  not  raised  by 
the  answer,  the  plaintiff  must  be  re- 
garded as  waiving  such  objecfdon, 
and  it  is  too  late  for  him  to  raise  it 
at  the  hearing  of  the  cause.  id, 

11.  In  this  case,  the  defendant  waa  al- 
lowed to  move  to  amend  his  answer, 
without  costs,  after  the  hearing,  and 
before  the  decree,  so  as  to  set  up  the 
particulars  of  defence,  on  the  ground 
of  the  want  of  novelty,  disclosed  in 
his  proofs.  id. 

t 

12.  Where,  in  an  actiop  of  debt  on  a 
bond,  in  the  penalty  of  £20,000  ster- 
ling, British  money,  conditioned  for 
the  payment  of  £10,000  sterling,  with 
interest,  the  declaration  claimed  that 
the  defendant  should  render  to  the 
plaintiff  the  £20,000,  and  averred 
that  that  sum  was  equivalent  to  the 
sum  of  $140,000,  United  StatesT 
money,  and  the  defendant  pleaded: 
(1.)  That  neither  the  £20,000  ster- 
ling,  nor  the  £10,000  sterling,  with 
interest,  was  equivalent  to  $140,000, 
United  States'  money,  and  that  the 
defendant  was  not  indebted  to  the 
plaintiff  in  the  last-named  sum ;  and, 
(2.)  That  the  defendant  did  not  owe, 
on  an  open  or  running  account,  for 
the  payment  of  which  the  bond  was 
given  as  collateral  security,  as  much 
as  $140,000 :  Held,  on  demurrer,  that 
both  of  the  pleas  were  bad.  Oumey 
V.  Boge,  499 

18.  Held,  also,  that  the  plaintiff  waa 
entitled  to  judgment  on  the  demur- 
rer, and  was,  under  the  26th  section 
of  the  Act  of  September  24th,  1789, 
(1 U,  S.  Stat,  at  Large,  87,)  enUtled  to 
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reoo7er  fromihe  defendant  bo  much  of 
the  sam  named  in  the  condition  of 
the  bond,  as  was,  according  to  equity, 
due  to  the  plaintiff,  and  that,  on  the 
request  of  either  party,  such  sum 
must  be  assessed  by  a  jury ;  other- 
wise, it  might  be  assessed  by  the 
Court.  id. 

See  GoRPOEATiOK,  2. 
Imdiotmknt,  2,  8. 
jobisdiotion,  6. 
Patent,  8, 12,  18,  20  to  28. 
Pbaoticb,  1,  7,  8,  18. 


PRACTICE. 

1.  Where,  in  a  suit  In  equity,  a  plea  to 
the  bill  is  filled,  unaccompanied  bv 
any  certificate  of  dhinsel,  or  any  affi- 
davit of  the  party,  as  required  by  the 
Slst  Equity  Rule,  and  the  plaintiff, 
instead  of  disregarding  the  plea,  or 
moving  to  take  it  from  the  files,  or 
setting  it  down  for  argument,  files  a 
demurrer  to  it,  and  the  cause  is  then 
regularly  brought  to  argument,  on 
the  question  of  the  sufiiciency  of  the 
plea,  the  want  of  the  certificate  and 
afiidavit  must  be  r^arded  as  waived 
by  the  plaintifil     Saodyear  t.  Tchy, 

180 

2.  In  this  case,  the  Court  ordered  the 
originals  of  printed  exhibits,  on  file 
as  parts  of  a  deposition,  to  be  taken 
from  the  files  for  the  purpose  of  being 
annexed  to  a  commission,  on  condi- 
tion that  photographic  fac-mmilet 
thereof  should  first  be  made  and 
placed  on  file,  in  lieu  of  the  originals, 
under  the  direction  of  the  clerk. 
Daly  v.  Maguiref  187 

8.  The  practice  of  taldng  down  by 
questions  and  answers,  and  not  by 
way  of  narrative,  the  testimony  given 
«tiftz  tfof e,  in  open  Court,  in  Admiral- 
ty suits,  reprobated.     The  Byracutte, 

238 

4.  Rules,  on  that  subject,  made  by  the 
Circuit  and  Districts  Courts  of  this 
District.  id, 

6.  The  practice  stated,  in  regard  to 
certificates  of  division  of  opinion,  in 
criminal  cases  tried  in  the  Circuit 
Court,  where  the  Court    is  held  by 


two  judges.     United  Statee  y.  Fulhr- 
ton,  275 

6.  The  probability  that  difficult  and 
important  questions  of  law  will  arise 
on  the  trial  of  an  indictment  in  tiie 
Circuit  Courts  will  not  ordinarily 
justify  the  postponement  of  the  trial, 
so  as  to  await  the  holding  of  the 
Court  by  t^o  judges,  with  a  view  to  a 
certificate  of  aivision  of  opinion,    id, 

7.  Under  Rule  66  of  the  Rules  in  Equity 
prescribed  bv  the  Supreme  Court,' 
the  answer  of  every  defendant  in  a 
suit  in  equity,  when  sufficient,  must 
be  replied  to,  without  reference  to 
the  state  of  the  cause  or  of  the  plead- 
ings in  regard  to  any  other  defendant. 
Coleman  v.  Martin,  291 

8.  The  practice  as  to  enlarging  the  time 
for  the  plaintiff  to  take  proofs,  under 
such  circumstances,  stated.  id. 

9.  An  exception  should  always  be  taken 
on  the  spot  to  each  ruling  of  a  'Mas- 
ter which  a  party  intends  to  contest 
It  need  not  tnen  be  drawn  up  in  form, 
but  it  should  be  taken,  by  giving 
notice  to  the  liaster,  and  it  is  hu 
duty  to  note  the  fact  in  his  minutes. 
2Voy  Iron  and  Nail  Factory  v.  Corn- 
et 828 

10.  Where  a  Master  admits  evidence 
that  is  objected  to,  and  reserves  the 
questions  arising  on  the  objection, 
and  afterward  omits  to  pass  on  the 
objection,  or  decides  upon  it  in  a 
manner  claimed  to  be  incorrect,  the 
first  opportunity  should  be  tiJcen  to 
except  to  his  omission  or  alleged 
error  in  such  particular.  id. 

11.  The  serving  of  the  draft  report  of 
the  Master,  and  the  filing  of  objec- 
tions thereto,  lis  such  opportunity, 
and,  if  such  objections  do  not  em- 
brace such  exceptions,  it  is  too  late 
to  take  such  exceptions  by  way  of 
exception  to  the  nnal  report  of  the 
Master.  id, 

12.  If  it  is  proper  to  except  at  all  to  the 
final  report  of  a  Master,  for  rulings 
admitting  or  rejecting  evidence,  this 
can  only  be  done  where  objections  of 
the  same  kind  have  been  made  to 
the  draft  report  id. 
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18.  It  is  someirhftt  doabtfal,  whether, 
strictly,  any  exceptioDs  to  the  Mas- 
ter's rulings  on  the  admission  or 
rejection  of  evidence,  can  be  properly 
embraced  in  exceptions  to  the  Mas- 
ter's final  report.  id, 

14.  Reasons  for  applying  the  rale 
strictly  in  this  case;  and  for  oyerrol- 
ing  exceptions  tiken  to  the  final  re- 
port of  the  Master,  in  respeet  of 
mling^  made  by  him  as  to  the  admis- 
sion and  rejection  of  evidence.      itL 

15.  Where  a  Conrt  of  the  United  States 
has  no  jurisdiction  of  a  case,  it  has 
no  power  to  make  any  order  in  it 
except  to  dismiss  it  for  want  of  juris- 
diction. Futk  V.  Union  Faeifie  JL  R, 
Co.,  '  862 

16.  This  Court  will  not  stay  proceed- 
ings in  a  State  Court  which  are  null 
and  void;  and  it  is  forbidden  by  the 
6th  section  of  the  Act  of  March  2d, 
1798,  (1  U.  8.  Stat,  at  Large,  884, 
885,)  to  stay  valid  proceedings  in  a 
State  Court  id 

17.  An  objection  to  testimony,  made  on 
the  taking  of  it  before  an  examiner, 
must  state  the  ground  of  the  objec- 
tion, or  it  is  not  a4egal  or  valid  objec- 
tion.    Brown  v.  Hall,       *  401 

18.  An  objection  that  a  bill  in  equity 
was  filed  under  an  agreement  made 
between  the  plaintiffe  and  certain 
other  parties,  which  is  void  for  cham- 
i>erty,  ought  to  be  raised  formally, 
by  answer,  and  not  by  a  motion  to 
take  the  bill  from  the  files.  Sperry 
V.  Erie  Railway  Co,,  425 

19.  Where  tlie  Court  refused  to  allow 
a  prisoner,  indicted  for  perjury,  to 
read,  in  opposition  to  the  motion  of 
the  District  Attorney  to  proceed 
with  the  trial  of  the  indictment 
against  him,  a  letter  from  the  Attor- 
ney-General to  the  District-Attorney, 
directing  the  latter  to  allow  the  pris- 
oner an  opportunity  to  place  himself 
beyond  the  jurisdiction  of  the  Court, 
and  also  refused  to  allow  the  prison- 
er to  show  that  he  had  not  been 
afforded  such  opportunity,  and  the 
trial  was  proceeded  with,  and  the 
prisoner  was  convicted:  Held,  on  a 
motion  in  arrest  of  judgment  and  for 


a  new  trial,  that  no  error  was  com- 
mitted.  United  StatetT,  Dame,    464 

20.  Where  a  prisoner,  indicted  for  per- 
jury, was  put  upon  his  trial,  and  waa 
present^  with  his  counsel,  during  the 
empanelling  of  the  jury,  and  during 
a  portion  ^  the  opening  of  the  case 
to  the  jury  by  the  Disbnct- Attorney, 
and  was  then  removed  from  the  court- 
room, by  order  of  the  Court,  to  an 
adjoining  room,  with  liberty  of  access 
for  his  counsel,  because  he  persisted 
in  interrupting  the  District-Attorney, 
in  a  loud  voice,  although  admonished 
by  the  Court  to  refrain,  and  the 
opening  by  the  District-Attorney 
proceeded  and  was  concluded  during 
the  prisoner's  alyience,  and  the  pris- 
oner was  present  daring  the  rest  of 
the  trial,  and  itba  convicted:  Held, 
on  a  motion  in  arrest  of  judgment 
and  for  a  new  trial,  that  no  error 
was  committed.  id, 

21.  Where  a  defendant,  in  a  suit  in 
equity  for  the  infringement  of  a  pat- 
ent, IS  advised  of  a  decree  agamst 
him  therein,  for  a  perpetual  injunc- 
tion, made  on  final  hearing,  and  pays 
in  full  an  execution  issued  for  the 
taxed  oosto  awarded  to  the  plaintiff  by 
the  decree,  and  neglects,  for  eleven 
months  after  making  such  payment, 
to  move  to  open  the  decree  to  let  in  a 
defence,  it  is  too  late  for  him  to  do  so. 
Doubleday  v.  Sherman,  618 

See  Adkiraltt. 

Bankkuptct,  1,  8,  18, 17,  20, 

to  22. 
Circuit  Codet. 
District  Attornit. 
Duties,  8  to  12,  14,  18. 

EVIDEKCB,  8. 
FORPEITURX,  1  to  6,  9. 
iNDIOnCKNT,    1. 

Injunction,  3  to  6. 
Jurisdiction,  2,  8. 
Party,  1,  2,  4,  6  to  8. 
Patent,  2,  8,  12,  18,  28. 
Pleadino,  10,  11,  13.  . 
Receiver,  2. 
Removal 
Witness. 


PRINCIPAL. 
See  Surett. 
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PROBABLE  CAUSE. 
See  DuTm,.18, 14. 


PROMISSORY  NOTE. 
See  Corporation,  1. 


PROTEST. 
See  Ddtiss,  4  to  6,  8  to  12. 


R. 


RAIL-ROAD. 
See  Injunction,  8  to  11. 

RECEIVER. 

1.  When  a  receiver,  appointed  by  this 
Court,  is  vested  i^lth  the  title  to,  and 
posMssion  of,  rejil  estate,  as  such  re- 
ceiver, his  possession  is  the  posses- 
sion of  this  Court,  and  any  attempt 
to  disturb  such  possession  by  pro- 
ceedings subsequently  instituted  m  a 
State  Court,  or  otherwise,  without 
first  obtaining  the  leave  of  this  Court, 
is  a  contempt  of  this  Court  De  Vie- 
9er  V.  Blacksione,  *  286 

2:  Where  a  receiver  appointed  by  this 
Court  brought  a  suit  in  equity,  in 
this  Court,  against  persons  who 
claimed  to  have  pre-existing  Hens  on 
real  estate,  of  Which  such  receiver 
waa  in  possession  by  virtue  of  his 
trust,  to  have  the  rights  of  such  de- 
fendants, in  respect  of  such  liens,  de- 
termined by  this  Courts  and,  if  ad- 
judicated in  their  favor,  paid  out  of 
the  proceeds  of  the  sale  of  such 
real  estate  by  the  receiver,  this  Court 
made  an  interlocutory  order  reouir- 
ing  the  defendants  to  release  tneir 
liens,  and  setting  apart,  to  be  paid  in- 
to this  Court,  out  of  the  proceeds  of 
the  sale  to  be  made  of  such  real  es- 
tate by  the  receiver,  a  sufficient  sum 
to  discharge  such  liens,  with  the  costs 
of  the  suit,  and  ten  per  cent,  in  addi- 
tion, to  be  held  as  a  fund  applicable 
to  the  payment  of  such  liens,  if  they 
should  be  established  by  the  decree 


of  this  Court  to  be  prior  in  right  to 
the  claims  of  the  plaintiff.  id. 

See  Costs. 

INJUNCTION,  2,  8. 


RECORD. 


See  EvmxNCB,  2. 


REISSUE. 
See  Patsrt,  10  to  18. 


REMOVAL. 

1.  A  corporation  created  by  a  State 
other  tnan  the  State  of  ^ew  York, 
does  not,  by  reason  of  its  having 
an  office,  and  transacting  materiid 
branches  of  its  business,  within  the 
State  of  New  York,  or  by  force  of  the 
State  statute  of  New  York,  of  April 
10th,  1866,(Zat9ao/ 1866,  chan.  279), 
lose  the  privilege,  which  otherwise 
belongs  to  it,  as  a  corporation  created 
by  another  State,  of  having  all  its 
members  regarded  as  citizens  of  that 
State,  within  the  meaning  of  the  Acts 
of  Congress  in  regard  to  the  removal 
of  caused  into  tl^  Circuit  Courts  of 
the  United  States.  Batch  v.  Chicago, 
Hock  Island  wnd  Paeijie  Railroad 
Co.,  106 

2.  A  suit  brought  in  a  State  Court  of 
New  York,  by  a  citizen  of  New  York, 
against  a  corporation  created  by  a 
State  other  tnan  New.  York,  and 
against  a  citizen  of  a  State  other  than 
New  York,  and  against  other  defend- 
ants who  are  citizens  of  New  York, 
cannot  be  removed  into  a  Circuit  court 
of  the  United  States  in  New  York, 
under  the  12th  section  of  the  Judici- 
ary Act  of  September  24th,  1789,  (1 
U,  S,  Stat,  at  Large,  79,)  unless  the 
defendants  who  are  citizens  of  New 
York  are  merely  nominal  pMties  to 
the  suit.  id, 

8.  A  plaintiff  cannot,  by  joining,  as  nom- 
inal defendants,  with  a  corporation, 
Ssrsons  who  are  citizens  of  the  same 
tate  with  the  plaintiff,  deprive  the 
corporation  of  any  riffht  wMch  it 
would  otherwise  have  m  respect  to 
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remoTing  a  cause  into  a  Court  of  the 
United  States.  id. 

4.  When  the  proper  steps  to  effect  the 
remoyal  of  a  cause  under  the  said 
Act  of  1789  have  been  taken,  and 
evidence  thereof  is  presented  to  the 
State  Court,  the  right  to  have  the  re- 
moval made  is  perfected,  and  no  action 
of  the  State  Court  can  either  confer 
the  right  or  take  it  away.  ^  id. 

6.  The  discretion  to  be  ezerdsed  by  the 
State  Court  in  passing  on  the  question 
as  to  whether  ^uch  proper  steps  have 
been  taken,  is  a  legal  mscretion.    id. 

6.  No  order  by  the  State  Court  for  the 
removal  of  the  cause  is  necessary,  id. 

7.  If  the  defendant  does  all  that  is 
necessary  to  secure  a  removal,  he  can, 
whether  the  State  Court  makes  an 
order  of  removal  or  not,  perfect  the 
removal,  by  entering  in  the  Federal 
Court,  at  the  proper  time,  copies  of 
the  proper  papers,  and  bis  appear- 
ance, and  special  bail,  if  necessary ; 
and,  when  tnat  is  done,  the  cause  will 
proceed  in  tbe  Federal  Court.         id. 

8.  When  a  case  is  removed  under  the 
said  Act  of  1789,  any  injonction  issued 
before  its  removal,  ipwfticto  falla.  id. 

9.  Where  a  suit  at  law  was  brought,  in 
a  State  Court,  on  a  policy  of  re-insur- 
ancC,  and,  while  it  was  pending,  the 
plaintiff  brought  a  suit  in  Equity,  in 
the  same  Court,  aeainst  the  defendant, 
to  reform  the  policy,  for  mistake,  and 
to  prohibit  the  defendant  from  setting 
up,  in  defence,  certain  specified  mat- 
ters, and  the  defendant  rehioved  the 
suit  in  Equity  into  this  Court,  under 
the  12th  section  of  the  Act  of  Septem- 
ber 24th,  1789,  (1  U.  S.  Stat,  at  Large, 
79 :)  Held,  that  the  suit  in  Equity  was 
an  original  suit,  and  was  properly 
removable  under  said  section.  Charter 
Oak  Fire  Int.  Co.  v.  Star  Int.  Co.,  208 

10.  The  12th  section  of  the  Judiciary 
Act  of  September  24th,  1789,  (1  U.  S. 
Stat,  at  Large,  79  )  and  the  Act  of  July 
27th,  1866,  (14  id.  806,)  and  the  Act 
of  March  2d,  1867,  (id.  568,)  are  stat- 
utes  where  the  right  to  remove  a  case 
from  a  State  Court  into  a  Court  of  the 
United  States  is  made  to  depend  upon 


citizenship  or  alienage.  FUk  v.  Union 
Pacific  R.  R.  Co.,  862 

1 1.  The  Act  of  March  2d.  1838,  (4  U.  8. 
Stat,  at  Large,  632, 633,)  and  the  Act 
of  March  8d,  1868.  {12  id.  766,  766,) 
and  the  Act  of  July  27th,  1868,  (15 
id.  226,  227,)  are  statutes  where  the 
right  so  to  remove  a  case  is  mide  to 
depend  upon  subject-matter.  id. 

12.  The  Act  of  ^uly  27th,  1868,  is  coa- 
stitutionaL  id. 

13.  Under  the  Act  of  liarch  2d,  1883, 
and  the  Act  of  March  3d,  1863,  and 
the  Act  of  July  27th,  1868,  the  entire 
suit  is  removed  if  any  part  of  it  is  re- 
moved, id. 

14.  The  2d  section  of  the  Act  of  July 
.  27th,  1868,  construed,  as  to  what  suits 

are  removable  under  it,  and  at  whose 
instance,  and  what  is  the  mode  of 
removal.  id. 

16.  The  right  to  remove  a  cause^under 
aU  the  Acts  of  Congress  providii^; 
for  removals,  is  a  right  conferred  di- 
rectly by  the  Act  of  Congress,  and  is 
not  dependent  upon  the  volition,  or 
action,  or  non-action  of  a  State  Conrt. 

id. 

16.  No  mandamH9  from  a  Court  of  the 
United  States  to  a  State  Court  is  nec- 
essary to  enforce  affirmative  action 
by  a  State  Court,  to  allow  a  cause  to 
be  removed,  in  an  ordinary  case  of 
the  removal  of  a  cause  before  judg- 
ment; and,  therefore,  a  Court  of  the 
United  States  has  no  jurisdiction  to 
issue  such  mandamiu.  id. 


17.  Under  the  Act  of  July  27th,  1868, 
a  petition  for  removal  must  be  re- 
garded as  being  filed  in  the  State 
Court  when  it  is  presented  to  that 
Court  with  the  proper  surety  ;  and, 
when  the  proper  petition  is  so  pre- 
sented, with  the  proper  surety,  so 
that  that  Court  acts  upon  the  matter 
judicially,  in  any  way  whatever, 
whether  that  Court  accepts  the  surety 
or  not,  unless  it  puts  its  refusal  upon 
some  valid  defect  in  the  petition,  or 
some  insufficiency  in  the  surety,  it 
loses  jurisdiction  of  the  cause  eo 
instanti,  id. 
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18.  Where,  in  a  petition  for  remoyal 
under  the  Actor  July  27th,  1868,  the 
defendanta  petitioning  comply  with 
the  Act,  by  getting  oat  that  they 
have  a  de&nce  in  the  suit,  ariaing 
under  the  Gonstitation  of  the  United 
States  and  the  laws  of  the  United 
States,  that  averment  must,  in  the 
Court  of  the  United  States,  he  ac- 
cepted as  true,  until  it  is  disposed  of 
on  the  trial  of  the  case.  id, 

19.  Where  a  suit  is  remoyed  into  this 
Court,  under  the  Act  of  Jidy  27th, 
1868,  as  respeets  all  the  parties  to  it, 
and  all  the  subject-matter  inyolyed 
in  it,  all  farther  proceediiffgs  in  it  in 
the  State  Court  are  void;  and,  al- 
though the  State  Court  may  be  pro- 
oeeduig  further  in  it  at  the  Instance 
of  a  party  to  it,  it  is  not  necessary  to 
the  exerdse  of  the  jurisdiction  of  this 
Court,  that  it  should  make  an  order 
staying  all  proceedings  io  the  suit, 
by  such  party,  in  the  State  Court, 
and,  therefore,  such  order  will  not  be 
made.  id. 

See  JoBiSDionoN,  2, 


REPAIRa 
See  CoLUsiON,  1. 


REVENUK 
See  F&AUD. 


S- 


SALE. 

1.  On  the  facts  of  this  case,  a  sale  of 
wool  was  held  not  to  be  a  sale  by 
sample,  with  a  warranty  that  the  bulk 
of  the  wool  should  equal  certain  sam- 
ples of  it    Kdlogg  y.  Barnard^    279 

2.  What  the  rule  of  caveat  emptor  is. 
stated.  id, 

8.  A  custom  of  the  wool  trade,  which 
supplies,  on  a  sale  of  wool  in  bales,  a 
warranty  against  its  being  fidiely 
packed,  is  yalid.  ia. 

88 


4.  Where  such  a  custom  exists,  qualified 
by  tlie  condition  that  the  seller  must, 
within  a  reasonable  time,  be  notified 
and  furnished  with  the  marks  and 
numbers  of  the  bales  claimed  to  be 
fialsely  packed,  the  purchaser  is  en- 
titled, on  compliance  with  such  con- 
dition, to  recover  from  the  seller  the 
damages  sustained  by  reason  of  fiilae 
packing.  *  id 

See  CoPTRiGBT,  8. 


SALVAGE. 

1.  A  caigo  of  cotton  belonging  to  the 
United  States,  oo  transportation,  on 
freight,  under  bills  of  liiding,  on 
board  of  a  vessel,  from  Savannah, 
Georgia,  to  New  York,  is  liable  to 
contribute,  in  a  suit  in  rem  against 
vessel  and  cargo,  toward  compensa- 
tion for  salvage  aervices  rendered  to 
the  vessel  and  cargo.  The  8.  L, 
DavU,  188 

2.  Where  a  corporation,  having  author- 
ity, by  its  charter,  to  own  vessels  to 
be  employed  in  saving  vessels 
rinrreckea  or  in  distress,  and  to  take 
all  compensation  and  salvages  which, 
by  law  and  usage,  enure  to  private 
persons,  was  employed  by  Um  own- 
ers of  a  vessel  which  had  gone  on 
shore  in  a  fog,  to  relieve  her  from  a 
situation  of  peril,  and  did  so ;  Held, 
That  compensation  for  the  service 
ought  to  be  allowed  to  the  corpora- 
tion on  the  principle  of  allowing  a 
liberal  compensation  for  the  use  of 
the  apparatus  furnished,  and  for  the 
skill  with  which  it  was  handled  in 
the  service  performed,  but  not  on  the 
principles  governing  the  rate  of  com- 
pensation in  the  case  of  a  salvage 
service.     The  Morning  Star,        104 

3.*  In  this  case,  the  Court  allowed  what 
it  regarded  as  a  reasonable  compen- 
sation for  the  work  and  labor  per- 
formed and  the  materials  used«      id, 

4.  An  allowance  for  salvage  services, 
made  in  this  case,  by  the  District 
Court,  depending  upon  the  exercise  of 
sound  discretion,  was  not  interfered 
with  by  this  Court  The  J)elaware,  627 

5.  It  was  not  error  in  the  District  Court 
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not  to  charge  the  cargo  of  a  ressel, 
libelled  for  salvage,  with  a  portion  of 
the  amount  allowed  for  salvage, 
where  no  soch  point  was  taken  in  the 
answer,  the  owners  of  the  vessel  be- 
ing responsible  for  her  seaworthiness, 
and  the  disaster  which  made  the 
salvage  necessary  having  occurred 
through  her^unseaworthiness:        id. 


SECRETARY  OF  THE  TREASURY. 
See  FoamruEK,  12  to  14. 


SHIPPING. 

1.  Where  a  vessel  and  her  cargo  were  in 
the  common  peril  of  going  down  to- 
gether in  deep  water,  where  the  ves- 
sel was  anohered.  tiie  bows  of  the 
vessel  being  cat  through  by  ice,  and 
the  master  of  the  vessel  ran  her 
ashore,  with  her  cai^,  in  rtiallower 
water,  and  the  veesef  was  injured  by 
lying  on  an  uneven  bottom,  when  so 
stranded,  and  all  of  the  cargo  was 
saved,  a  part  of  it  without  being  wet : 
Held,  that  the  case  was  one  of  volun- 
tary stranding,  authorizing  a  general 
average  among  ship,  freight,  and  car- 

§0,  of  the  loss  and  damage  caused  by 
lie  stranding.    BaMone  v.  Fowler, 

294 

2.  Damage  caused  to  the  vessel  by  the 
swelling  of  linseed  in  her  cargo, 
through  its  being  wet  by  water,  which 
came  through  the  holes  made  in  the 
vessel  by  the  ice,  and  damage  to  the 
cargo  by  such  water,  must  be  regard- 
ed as  damage  from  a  peril  of  the  sea, 
and,  therefore,  not  to  be  allowed  for 
in  general  ayera^.  id. 

S.  That  the  water  which  damaged  the 
cargo  entered  through  such  boles 
after  the  master  determined  to  strand 
the  vessel,  makee  no  difference,     id. 

4.  In  view  of  the  terms  Y>f  the  average 
bond  in  this  case,  and  of  the  usage  of 
the  port  in  like  cases,  it  was  proper, 
in  adjusting  the  average,  to  take,  as 
the  contributory  value  of  the  freight, 
one-half  of  the  gross  freight  agreed  to 
be  paid  for  the  voyage  on  wliich  the 
disaster  occurred.  id. 

See  CoLLssiov. 


STATUTES  COMHENTED  ON. 

Umitid  States. 

1Y89,  Sept.  24,  Judiciary,        106, 208, 

215,  362,  499 

1798,  March  2,  Practice.  8«2 

1799,  March  2,  Customs,  6,  87 
1818,  April  8,  Jurisdiction,  85 
1838,  March  2,  Removal  of  Causes,  862 

1886,  July  4,  Patents,         85,  807,  866, 

436, 488 

1887,  March  8,  Patents,  96 
1889,  Feb.  28,  Parties,  161 
1889,  March  8,  Patents,  866 
184:0,  July  20,  Juries,  71 
1845,.  Feb.  26.  Duties,  225 
1846,  Aug.  6,  Warehousing,  87 
1851,  March  3,  Customs,  48 
1858,  Feb.  26,  Costs,  509,  580 

1856,  Aug.  18,  Copyright,  266 

1857,  March  8,  Customs,  48 

1861,  March  2.  Patents,  83 

1862,  July  14,  Duties,  419 
1868,  March  8,  Duties^  805,  406 
1868,  March  8,Removal  of  Causes^  862 
1864,  April  29,  Navigation,  190 
1864.  June  8,  Steamboats,  207 
1864.  Juue  80,  Counterfeiting,  182 

1864,  June  80,  Duties.  419 

1866,  July  27,  Removal  of  Causes,  862 

1867,  March  2,  Bankruptcy,     177, 180, 

253,  287,  292,  514,  521 
1867,  March  2,  Customs,  87 

1867,  March  2,  Internal  Revenue,     174 

1867,  March  2,  Removal  of  Causes,  362 

1868,  July  27,  Removal  of  Causes,    862 

1869,  Feb.'19,  Shore  line  Railway  Co., 

461 

CONNBCTICUT. 

1866,  Gen.    Statutes,    pp.    816.  817, 

Guardians,  587 

Nbw  Yoke. 

1865,  chap.  279,  Foreign  Corporations, 

105 

1867,  chap.  489, West  Side  Railway  Ca, 

487 
1868^ chap.  855,  West  Side  Railway  Co., 

487 

STEAMBOAT. 

1.  A  steam  tug.  employed  in  towing,  on 
the  Connecticut  River,  between  its 
month  and  the  city  of  Hartford,  and 
exclusively  within  the  linuts  of  the 
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State  of  ConneoUciit,  vesBelB  engaged 
in  commerce  amons  the  eeyeral 
States,  such  tug  not  being  itself  en- 
gaged otherwise  in  commerce,  is  not 
witnin  the  provisions  of  the  4th  sec- 
tion of  the  Act  of  June  8th,  1864,  (18 
U,  8.  Stat,  at  Large,  120,)  in  regard  to 
inspection.    The  Farragid,  207 

See  Cabrieb,  6  to  8. 

Collision,  2  to  4, 8  to  12. 
IzrauBAVoi,  2. 


SUBPOENA. 
See  Witness. 


SUIT. 

See  Doties,  8  to  12. 
Guardian. 
Jurisdiction,  1. 
Party,  1^  2. 
Removal. 
Trust,  4,  6,  8. 


SURETY. 

1.  Equity  will  not  hold  a  surety  liable, 
when  he  is  discharged  at  law.  Field- 
en  y.  LaheMf  624 

2.  In  the  case  of  an  obligation  Joint,  and 
not  joint  and  several,  executed  by  a 
principal  and  a  surety,  and  the  death 
of  the  surety,  the  remedy  at  law  is 
gone,  as  against  the  legal  representa- 
tives of  the  surety.  id. 

8.  No  State  statute,  enacted  after  t]|e 
making  of  such  an  obligation,  can 
change  the  contract  of  the  surety,  to 
his  prejudice.  id. 


T. 


TOWAGE. 

Su  CoiUBiON,  2, 8. 
Stbamboat. 

TRIAL. 

1.  On  the  trial  of  an  indictment  under 
the  Internal  Revenue  law,  for  having 
carried  on  business  without  a  license, 


and  without  having  paid  a  special 
tax,  and  for  having  railed  to  keep 
books  required  by  law  to  be  kept, 
the  burden  of  proof  is  on  the  defend- 
,  ant  to  show  that  he  had  a  license,  and 
paid  the  special  tax,  and  kept  the 
Dooks.     United  Statee  v.  Devlin,    71 

2.  On  the  trial  of  an  indictment  against 
a  person  who  was  an  officer  of  we  In- 
ternal Revenue,  for  perjury  in  swear- 
ing, on  a  criminal  complaint  made  by 
him  against  another  officer  of  the  In- 
ternal Revenue,  for  taking  a  bribe, 
that  he  saw  the  bribe  taken,  it  is  not 
error  to  charge  the  Jury  that  they 
may  consider  the  circumstance,  that 
it  was  not  until  some  months  after  the 
time  at  whidi  the  prisoner  said  he 
saw  the  bribe  given,  that  he  made 
such  criminal  complaint.  United 
Statee  v.  AlcBenry,  603 

8.  Where,  in  an  indictment  for  perjury, 
containing  two  counts,  the  first  count 
charges  we  prisoner  with  having 
sworn  to  a  fiilse  story,  in  an  affidavit 
presented  to  a  committing  magistrate, 
as  a  criminal  complidnt,  and  the  sec- 
ond count  charges  him  with  having 

*"  sworn  t>  the  same  false  story,  and  also 
to  other  fiUse  matters,  on  an  examma- 
tion  held  by  the  magistrate  on  the 
complaint,  and,  on  the  trial,  the  jury 
are  instructed  that  a  verdict  against 
the  prisoner  on  the  second  count  will 
not  be  inconsistent  with  a  finding  in 
his  favor  on  the  first  count,  it  is  not 
error  to  say  to  the  jury,  that,  if  they 
^d  against  the  prisoner  on  the  first 
count,  a  verdict  will  almost  certainly 
follow  on  the  second  count,  there  be- 
ing no  contradictory  evidence,  and 
no  failure  of  full  proof  as  to  the  tak- 
ing of  Uie  oath  bv  the  prisoner,  on 
the  examination  before  the  magis- 
trate, id. 

See  Circuit  Court. 
District  Attorney. 

EviDBNOK,  1,  8. 

Indictment,  1. 
Juror. 
Patent,  2,  8. 
Practiob,  6,  6,  19,  20. 


TRUST. 
1.  An  unexecuted  trust,  created  by  a 


596 


INDEX. 


will,  for  the  nse  and  benefit  of  H., 
and,  in  the  event  of  his  death,  during 
his  minority,  for  the  nse  and  absolute 
enjoyment  of  the  heirs  of  N.,  is  a 
unit,  and  cannot  be  separated  into 
distinct  trusts,  nor  can  its  adminis- 
tration properly  be  divided.  Ctnrtis 
jr.  Smith,  637 

.  2.  The  trustee  of  such  a  trust  must  take 
the  trust  property  encumbered  with 
the  whole  trust  id. 

S.  It  being  one  of  the  terms  of  such  trust, 
that  sucn  portion  of  the  estate  as  may 
be  necessary  shall  be  expended  in 
the  education  and  support  of  H.,  a 
Ck>urt  of  equity  will  not  permit  H.  to 
be  deprived  of  a  proper  allowance 
for  maintenance  and  education,  in 
order  to  enhance  the  contingent  es- 
tate for  the  benefit  of  the  heirs  of  N.; 
nor  will  it  permit  the  property  to  be 
wasted  on  H.,  without  re^rd  to  the 
contingent  rights  of  the  heirs  of  N.  id 

4.  The  administrator  of  a  deceased 
trustee  of  such  trust  is  not  liable,  in 
this  Court,  to  be  sued  in  a  suit  at  law 
by  the  successor  of  such  deceased 
trustee,  to  recover  the  trust  fund,  but 
can  be  called  to  account  for  such  jfund 
only  in  a  suit  in  equity.  id. 

A  person  who  is  not  appointed  trus- 
tee under  such  will,  but  is  only  em- 
powered to  carry  into  effect  its  trust, 
BO  far  as  relates  to  H.,  has  no  right 
to  the  custody  of  the  trust  fund.    id. 

SembU,  that,  where  the  legal  title 
of  a  trustee  is  created  by  the  ownel* 
of  property,  the  right  of  the  trustee 
to  enforce  it  will  be  recognized  every 
where ;  but,  where  such  title  is  de- 
rived solely  from  some  act  of  the  law, 
the  effect  of  that  act  is  confined  to 
*  the  territorial  jurisdiction  over  which 
the  law  extends.  id. 

Whenever  a  trustee  of  the  latter  de- 
scription seeks  to  exercise  his  powers 
in  another  State  than  that  under 
whose  laws  he  was  appointed,  he 
must  first  have  his  appointment  re- 
peated by  the  local  tribunal  having 
jurisdiction  over  the  appointment  of 
trustees.  id. 

.  A  trustee  of  the  former  description. 


where  the  trust  is  created  by  a  will, 
must,  whether  he  be  appointed  trus- 
tee b^  the  will  or  otherwise,  prove 
the  will  in  the  local  jurisdiction  where 
the  trust  fund  is  in  the  hands  of  a 
person  from  whom  he  seeks  to  re- 
cover it,  before  he  can  maintain  a 
suit  against  such  person  therefor,  id. 


TRUSTER. 


See  Teust. 


u. 

UNITED  STATES. 
See  Salvage,  1. 

USAGE. 
See  Sale,  S,  4. 


V. 

VERDICT. 
See  Dunxs,  9  to  12. 

VESSEL. 

See  Caeeirb,  9,  10. 
colusion. 
Shippino. 
Steamboat. 


w. 

.   WAIVER. 

See  Insttkamob,  1. 
jursidiotzon,  8. 
Pleadikos,  10. 
Peaoticb,  7. 


WAR. 

1.  A  state  of  war,  recognized  as  such 
by  and  between  the  belligerent 
parties,  suspends    all  contracts   in 
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existence  between  the  dtizens  of  the 
respectiYe  belligerents  at  the  time 
the  war  commenced.  Smmes  y.  CUy 
Hrelna,  Co.,  446 

2.  Upon  the  termination  of  the  war, 
obligations  contracted  before  its  com- 
mencement, between  the  respective 
citixens,  though  the  remedy  for  their 
recoyery  is  suspended  during  the 
war,  are  reviyed.  id. 

8.  Where  a  policy  of  insurance  against 
fire  was  issued  by  C.  in  Connecticut, 
in  August,  1860,  to  L.,  a  resident  of 
Mississippi,  on  a  building  in  the  latter 
State,  and  a  total  loss  occurred  in 
January,  1861,  during  the  life  of  the 
policy,  and  the  policy  contained  a 
condition  that  no  suit  should  be  sus- 
tainable on  it  unless  brought  within 
twelve  months  after  a  loss,  and  this 
suit  was  brought  on  it  in  October, 
1866 :  Mild,  HmX  the  contract  of  in- 
surance, with  all  its  incidents,  includ- 
ing said  condition,  and  all  rights  of 
action  imder  the  policy,  were  sus- 
pended during  the  continuance  of 
the  war  which  commenced,  after  said 
loss,  between  the  so-called  Confede- 
rate States,  of  which  Mississippi  was 
one,  and  the  United  States.  id. 

4.  In  determining  when  the  rights  sus- 
pended by  such  war  revived,  recourse 
can  only  oe  had  to  the  Government 
of  the  United  States,  as  the  war  was 
a  civil  war,  in  which  the  so-called 
Confederate  States  were  defeated, 
and  their  organization,  as  a  cb  facto 

£>vemment,  was  politically  annihi- 
ted.  id, 

6.  The  Courts  of  the  United  States,  in 
ascertaining  when  such  war  ceased, 
must  look  exclusively  to  the  action 
of  the  President,  or  Congress,  or  both. 

id. 

6.  The  President  had  authority  to  issue 
his  proclamation  of  June  18th,  1866, 
(18.  f/:  8.  Stat.  fllXaiye,  768,)  remov- 
ing the  restrictions  upon  intercourse 


with  the  States  east  of  the  Mississippi 
river  which  had  been  in  rebellion. 

id. 

7.  Bj  virtue  of  that  proclamation,  the 
said  contract  of  insurance,  though 
supended  during  the  war,  revived  on 
the  18th  of  June,  1866,  and  was,  from 
that  date,  in  full  force,  with  the  right 
to  sue  upon  it.  id, 

8.  This  suit,  not  having  been  brought 
within  the  time  limited  by  the  pohcy , 
exclusive  of  the  whole  period  of  dis- 
ability, was  held  not  to  be  maintain- 
able, id. 


•     WAKEHOUSE. 
Sw  Fraud,  2. 

WARRANT. 

8&e  Sale. 


WILL. 


See  Trust. 


WITNESS. 

1.  A  service  of  a  subpoena  on  a  witness, 
in  a  civil  suit,  by  a  private  person, 
not  the  marshal  or  his  deputy,  is  a 
proper  and  le^al  service  of  a  subpcsna 
issued  by  this  Court  Cumminge 
y.  Akron  CetnerU  Co,,  609 

2.  A  person  who  attends  this  Court  as 
a  witness,  on  the  request  of  a  party,- 
without  the  actual  service  of  a  sub- 
poena,  is  entitled  to  his  fees,  and  such 
fees  may*  be  taxed  against  the  de- 
feated party,  under  the  Act  of  Feb- 
ruary 26th,  1866,  (10  U.  8.  Stat,  at 
Large,  161.)  id. 

See  EviDiKcx,  1. 
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